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H E chief object af the fallowing collection is to:call into 
eneral uſe a number of valuable manuſcripts on the law 
of — which hitherto either have been confined to the 
ſmall circle of thoſe few who viſit public repoſitories of books, 
or have been deſtined to occupy private libraries in a ſtate nearly 
dormant except to the particular proprietors. I repreſent this as 
the chief object; becauſe the tracts, which I may occaſionally 
riſque from myſelf, will probably be too few in number, ard 
from a conſciouſneſs of my own inferiority I fear too feeble in 
the execution, to deſerve much conſideration. If I ſucceed fo 
far as to make a judicious ſelection of materials from the unpub- 
liſhed labours of others, I ſhall hold myſelf ſufficiently fortunate 
to juſtify the preſent attempt; and for ſo much I am not wholly 
without hopes of meriting attention, being encouraged to in- 
dulge them by the courſe of my ſtudies, _ by the generality of 
my acquaintance with the writings on the law of England. Nor 
is it ſurpriſing, that there ſhould be perſons, who, however un- 
equal to the attainment of eminence by their own writings, may 
yet be qualified to form ſome judgment of the works of others, 
and to ſeparate ſuch of them as may be entitled to general notice 
from thoſe too mean to bear the public ſight. Genius to execute 
and judgment to diſcriminate are diſtinct qualities: the latter 
may exiſt where the former is an entire ſtranger. 

The occaſion of my engagement in this undertaking was a 
reſent to me of two valuable manuſcripts of loxd. Hale, from a 
gentleman eminent for eloquence at the bar and other ſplendid 
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and valuable accompliſhments *; whoſe frame of mind is ſuch; 


that, where he feels a ſtrong regard, he cannot reſiſt the im- 
pulſe of marking it by fome contiderable facrifice to the uſe of 


the man he diſtinguiſhes by his friendſhip. One of theſe manu- 
ſcripts is the firſt and principal treatiſe in the preſent volume: 
the other, which is a diſſertation on the admiralty juriſdiction, 
will be hereafter introduced into the collection, if the under- 
taking ſhall be further purſued. Both are replete with knowledge 
ſo important to an Engliſh ge that a profeſſional perſon ap- 
priſed of their contents could not avoid rating them highly. 
Vet this gentleman, the moment he perceived me ſtruck with 
their value, renounced his own poſſeſſion of them in my favor; 
and this kindneſs, which wanted not any aid from manner, was 
greatly enhanced by the moſt handſome and warm expreſſion of 
the motives inducing ſuch attention to me.. Delighted with a 
preſent ſo uncommon, I immediately conſidered, how I could 
beſt evince my ſenſe of its value : and thence firſt aroſe the idea 
of the preſent undertaking ; for which I thought the two manu- 
ſcripts thus conferred, with a proſpe& of ſome few I was aware 
of from public libraries, a ſufficient ſtock to begin with, 


Having reſolved upon the attempt; I announced it to the pub- 
lic by a full explanation of the nature of it; and J confeſs, that, 
from an unwiſe partiality to my own ideas of its utility, I was 
ſanguine in the expectation of conſiderable encouragement in 
execution of my deſign. But I was ſoon mortified into a con- 
viction, that the undertaking did not carry attraction enough to 
intereſt the generality even of legal and profeſſional readers. 
The cauſe of this indifference, and whether it aroſe more from 
a diſtruſt of my ability and induſtry to conduct ſuch a publica- 
tion, or from a doubt of there being a ſufficiency of materials 
to form it, I do not preſume to decide. But the effect upon my 
mind may be eaſily conceived.. So cold a reception could not 
have any other tendency, than at leaſt to check the zeal with 
which the undertaking was planned, and. to raiſe a doubt, whe- 
ther ſeeming to be thus unacceptable it ought to be further pro- 
ſecuted, Accordingly my feelings were fo hurt, that I was upon 

ng. But'a —— conſideration determined 
me to complete the firſt volume of the propoſed collection, for 
which I had already made ſuch conſiderable preparation. How- 
ever, as I am now inſtructed by experience to indulge little 
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hope of exciting any conſiderable attention, there cannot be 
much room for new diſappointment. 


It was no ſmall inducement to me ſo far to perſiſt in the pub- 
lication, that my diſappointment in not being able to attract 
more general attention to the undertaking, was in ſome degree 
recompenſed by the countenance which it received from ſeveral 
reſpectable perſons, who condeſcended to give proof of their 
anxiety to contribute or point out materials for it. And here [ 
think it right to explain, to whom my acknowledgements, ex- 
cluſive of thoſe already made to the friend whoſe preſent of 
manuſcripts firſt cauſed my thinking of ſuch a collection, are in 
this reſpect more particularly due.— My excellent friend, the 
honorable John St. John, 4 to whom I am under great 
obligations on various accounts, and whoſe conſtancy of mind 
I have experienced for -a courſe of years, evinced his ex- 
treme ' anxiety for the undertaking the moment it was an- 
nounced, by a zeal for it, which to thoſe who underſtand what 
friendſhip is will want no apology, however unanſwerable 
this collection may prove th his too partial and ſanguine ex- 
pectations.— By one gentleman of eſtabliſhed name in the lite- 
rary world *, | was invited to examine the valuable collection 
of manuſcripts in the Inner Temple library: and in order to 
render my acceſs eaſy and agreeable, he and another worthy 
member of the fame ſociety then treaſurer of it + politely 
attended to receive me in the library-room; each exhibiting 
ſuch a marked attention to my purſuit, as will always im- 
preſs my mind with a ſenſe of obligation to them From 
another gentleman r, whoſe flowing talent of good-humour- 
ed wit renders him ſo valuable as a companion, and whoſe 
other faculties qualify him for diſtinction at the bar, I re- 
ceived the liberal tender of his whole ſtock of law manu- 
ſcripts, amongſt which were various unpubliſhed tracts by 
lord Hale. —A fourth gentleman ||, who, though ſtill in an 
early ſtage of life, has publiſhed enough to prove, both that 
he has acquired an unuſually extenſive information concern- 
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ing the finance and reſources of his country, and that his 
mind is actuated by a laudable zeal to uphold the national 
credit, honoured me with a ſhort manuſcript on offices and 
the election of - officers in England according to the ancient 
law, from the famous mr. Pymme's papers, and written in 
1641.—One of high rank amongſt the judges “, whoſe be- 
nevolence of heart intereſts him whenever he can 'do a kind 
or friendly action, anxiouſly endeavoured to ſecure for me 
the uſe of lord Hale's valuable collections on the rights and 
prerogatives of the crown: and with the ſame view a 
friend +, whoſe invaluable worth of mind endears him to all 
his connections, and whoſe extraordinary profeſſional know- 
ledge is moſt juſtly advancing him rapidly at the chancery 
bar, interpoſed himſelf for me by various applications. My 
reſpected friends Mr. Henry Hoyle Oddie and Mr. Edmund 
Eſtcourt alſo interpoſed their good offices for the like oblig- 
ing purpoſe. Notwithſtanding alſo that theſe attempts in my 
favor have not hitherto produced the whole of the deſired 
effect; yet they have been attended with an introduction of 
me to the acquaintance of the preſent worthy poſſeſſor 4 of 
lord Hale's original manuſcripts, and alſo to the advantage 
of an occaſional acceſs to them, —The very learned and 
ingenious continuator of the new edition of Coke upon 
Littleton, from the firſt moment of his being appriſed of the 
preſent; undertaking, has given very frequent proofs of his 
anxiety to furnith materials for aſſiſting me in its proſecu- 
tion. I am the more happy to acknowledge this unreſerved 
and liberal ſpirit of communication ; | becauſe it furniſhes me 
with a convenient opportunity of at the ſame time confeſhng, 
how * my obligation to this gentleman is, not — for 

ly and diſintereſtedly enterprizing to complete what I 


found too arduous to bring to a proper concluſion; but for 


changing my reluctant deſertion of a favorite work in an un- 


finiſhed ſtate, into an important advantage to thoſe, who might 
otherwiſe have had cauſe. to complain of injury. About two 
ears ago, when I publiſhed my farewel addreſs to the pub- 
ic on conſigning that work to the care and protection of 
Mr. Butler, I avowed my confidence, that he would confer 
upon the new edition of the Coke. upon Littleton much 
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greater value than could be reached by the moſt vigorbus 
efforts from myſelf, What was then cotjecture, founded 


on my high opinion of the character of this gentle- 
man for talents, learning, and aſſiduity, is now become 2 


real fact, by ſuch a ſucceſsful performance of his engage- 


ments, as even exceeds what I ſo unheſitatingly promiſed 
for him.—Further I have lately been ſurprized with an un- 
ſollicited communication of ſome papers in the hand-writin 

of lord Hale from a gentleman *, who is poflefſed of various 
manuſcripts formerly belonging to Robert Gibbon, eſq. one 
of his lordſhip's executors, and who has obligingly prumiſed 
to make a more minute examination of them for my uſe, 
The principal paper thus ſent is a rough draught of the 
more Emile work which forms the firſt article in this vo- 
jume, but with a different title; this firſt eſſay being ſtiled, 
« A NARRATIVE, legal and hiſtorical, touching the Cus- 
« Toms.” —— To this lift of obligations, I beg leave to 
add my ſtrong acknowledgements of the moſt obliging at- 
tentions from Henry Cowper, eſquire, aſſiſtant clerk of par- 
liament; from my worthy friend Mr. Wallwyn Shepheard ; 
from Thomas Affle, eſquire, keeper of the records at the 
Tower; from Thomas Chapman, eſquire, one of the ſe- 
condaries of the court of exchequer ; from the Reverend Mr, 
Harpur and the Reverend Mr. Aſcough at the Britiſh Mu- 
ſeum; and from a learned though young barriſter of Gray's 
Inn, for whom I have a ſincere regard f. Nor can I with 
juſtice withhold my ſenſe of the attenfions, which the preſent 
undertaking has uniformly experienced from my near and 
highly eſteemed relation, the Reverend Mr. Smith Hargrave ; 
who, from the commencement of it, has not merely afliſted 
me in conducting it with his advice and in other reſpects, 
but by the frequency of his perſuaſtons has been a chief cauſe 
of at length urging me into the completion of the preſent 
volume. Without this mark of regard from the laſt-named 
gentleman, he had ſufficient claims upon me; as well in 
reſpect of my friendſhip for him perſonally, as from a ſeries 
of the moſt eſſential benefits conferred upon me in the very 
early part of my life, by his moſt excellent father, the de- 
ceaſed Major Hargrave ;- the remembrance of whoſe generous 
kindneſſes as an uncle, and of whoſe exemplary virtues as 4 
foldier and man, will eyer be dear to me. 


* Mr. Beardſworth, of Lincoln Inr, 
+ John Baynee, eſquire. 
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I ſhall now proceed to offer ſome explanations and re- 
marks, concerning the ſeveral tracts in this volume, in ad- 
dition to the notice I have prefixed to each of them. 


I. 


The firſt piece in the volume contains a great abundance 


of important hiſtory and information relative to the Cus- 
rous and various other titles of Engliſh law; on ſome of 
which ſubjects, at leaſt for the period of which the author 
treats, there is little at preſent in print, but looſe and deſul- 
tory matter. In this learned treatiſe. the reader will find 
the ſame luminous order in the diſtribution of ſubjects, the 
ſame uncommonneſs of materials from curious records and 


manuſcripts, the ſame profoundneſs of remark, the fame com- 


mand of perſpicuous and forcible language, with the ſame 
guarded reſerve in offering opinions on great controverted 
points of law and the conſtitution, as characterize the legal 
writings of lord Hale heretofore publiſhed. | 


A ſenſible and pleaſant, but very prejudiced, writer +, 
whoſe life of his brother lord keeper North is full of inte- 
reſting anecdotes about the principal lawyers in the reign of 
Charles the ſecond, and. on that and other accounts 2 
to be read by all ſtudents of the law, has anxiouſly labored 
to depreciate the character of lord Hale with poſterity, Into 
this invidious office he ſeems to have been precipitated by 
two very powerful influences over the human mind.—One 
was of an amiable kind, being an extreme affeCtion for his 
brother the lord keeper, whoſe pretenſtons to fame were 
beyond all doubt very high, but whom he wiſhed to lifc into 
rivalihip of character with lord Hale himſelf. — The other was 
an over-violent party-zeal, which ill ſuited with lord Hale's 
temperate line of conduct in the contentions between the 
crown and people. Mr, North was, what he deſcribes 
his brother the lord keeper to have been, a monarchiſt de- 
clared ; in conſequence of which he was far too indulgent to 


exceſſes of royal authority. But lord Hale, though ſincerely + 


hoſtile to all irregularities attempted againſt the crown, was 
at the ſame time ſo averſe to all encroachments under the 
ſanction of prerogative, that he could neither be awed nor 
won into any compliances having that tendency.—Being fo 
ſwayed into a fort of enmity towards lord Hale, the agreeable 
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biographer, to whom I allude, exhibits a very injurjous par- 


trait of our moſt reverend judge; for ſuch a colouring is 
given to this great and jneſtimable - man, that all his nume- 
rous good features are endeayoured to be ſpoiled or obſcured, 
and the few imperfections incident to him are multiplied and 
exaggerated, Thus we fee his abundant piety degraded into 
the lowneſs of an exceſſive puritanical prejudice, his extreme 
humbleneſs of mind . into ſelf-conceit and vanity, his 
manly , independent ſpirit as a judge ſunk into a mean and 
fearful coyrting of popularity, 'e-ſee alſo his private weak- 
neſſes commemorated with triumph; and his writings out of 
the line of the law, eſpecially his famous treatiſe on the ori- 
gination of mankind, extravagantly ridiculed and deſpiſed: 
and as to his ſteady and uniform attachment to the real con- 
ſtitution of his country, it is confounded with the wild en- 
thuſiaſm of thoſe, who blindly or corruptly aimed to extirpate 
the monarchy, and to eſtabliſh on its ruin the ſpecious ty- 
ranny of pretended republicaniſm, or to introduce the ſtill 
greater calamity of ſucceſſive anarchy. Nay, his moſt ex 
emplary juſtice is, not t in arraigning Which, however, 
the honourable writer's prejudice betrays him into the moſt 
palpable inconhiſtency; - For in many paſſages the reader is 
inſtructed: to conſider lord Hale as an inveterate enemy to 
the crown, and as ſeldom impartial where the anti- court party 
was concerned in à cauſe, Yet, in one place af the ſame 
book we are told, that, * when he knew the law was. for the 
* king, as well he might, being, acquainted with all the re- 
© cords of | the, courts to which men of the law are com- 
% monly ſtrangers, he failed not to judge accordingly :” and 
in another place lord. keeper North is made to ſay, that 
* whilſt, lord Hale was chief baron of the exchequer, hy 
% means. of his great learning, even againſt his inclination, 
“he did, the crown more juſtice in that court, than any 
others in his place had done with all their good will and 
. leſs knowledge. a 


But notwithſtanding the ſhafts of invective thus induſtri- 


ouſly thrown at lord Hale, enough has eſcaped from their 
ſingular author concerning his lordſhip, to confirm the un- 


qualified eulogiums heaped upon him both as a judge and a 
law-writer, by his other cotemporaries, and ſo to convert the 
enemy of his high fame into the moſt convincing witneſs 
of its having been both fully, poſſeſſed and ſuperabundantly 

| deſerved. 
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deſerved, The paſſages, to be met with in juſtification of 
this remark, are occaſionally interſperſed ; but being collected 
into one point of view mult I think ſtrike the moſt inſenſi- 
ble reader. It is part of the biographer's own repreſenta- 
tion of lord Hale,—that his opinions were by moft — 
and others thought inconteſtable: - that * the generality, 
„ both gentle and ſimple, lawyers and laymen, idolized him 
« as if there never had been ſuch a miracle of juſtice ſince 
% Adam: — that his voice was oracular, and little lefs 
& than adored: — that *© he was allowed on all hands to be 
c the moſt profound lawyer of his time :''—that even 
c lord keeper North revered him for his great learning in 


„ the hiſtory of law and records of the "Engliſh conftitu- 


„tion: —and further that his collections and writings of 
ce the law were a treaſure, and being publiſhed would have 
& been a monument of him beyond the power of marble.” 
—To theſe teſtimonies from Mr. North himſelf ſhould be 
added the two paſſages I before appealed to; according to 
the obvious conſtruction of which it is manifeſtly confeſſed, 
not. only that lord Hale was better qualified than any other 
judge to explore the rights of the crown, but that he always 
be them when the law warranted it; and that thus, by 
the union of ſuperior knowledge with the ſevereſt imparti- 
ality, he had actually done more for the erown in tliat re- 
ſpect, than any of his predeceſſors the moſt devoted to the 
claims of regal prerogative with all their partiality had been 
able to effect.— All theſe- paſſages, even in ſpite of the wiſhes 
of the writer, whoſe declared object was to leſſen the eſti- 
mation of lord Hale, tend to fix the character given ef him 
by his warmeſt admirers, or rather to elevate it above their 
deſcription, if in truth there was room for higher encomium 
than they have beſtowed, But what ſeems moſt remarkable 
in theſe teſtimonies for lord Hale from the ſoe to his fame 
is, that one part of the merits conceded to him obviates the 
chief objection made to his judicial character, to ſink which 
was clearly one great motive to the attack of him. The 
leading feature of lord Hale as a judge, which his cenſurer 
ſtrives to impreſs upon his readers as a genuine charaQteriſtic, 
moſt certainly imports, that, in the exerciſe of his judicial 
function, he was greatly and continually under the oath 
an obſtinate prejudice againſt the court, and of a proportionable 
12 predilection 
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predileCtion for the oppoſite party. But ſurely this impreſſion 
cannot have long currency with any conſiderate reader ; when 
the ſame perſon in effect tells us, that where the crown was 
concerned lord Hale ſought to find what the law was, and hav- 
ing found declared it accordingly. As I conſtrue theſe two re- 
preſentations, it is imputing the groſſeſt partiality in principle, 
and the pureſt impartiality in practice, to the ſame judge, almoſt 
in the ſame breath; and if this inconſiſtency be fairly charge- 
able, the deſtruction of character intended may be ſaid to 
operate like a ſtrong poiſon, accidentally ſo combined with 
and unqualified by antidotes, as to become a moſt ſalutary 
medicine. | 


Upon this view of the character of lord Hale, as it may 
be "deduced from the writings of the only detractor from his 
fame I have met with in print, I preſume to hope, that 1 
ſhall ſtand excufed for the avidity, with which I now appear 
as the editor of a part of his hitherto unpubliſhed legal col- 
lections. At the ſame time I with it to be underſtood, that 
in adverting ſo much to his. reputation I had ſomething of 
more importance. at heart, than merely to found an apology 
for myſelf, or to increaſe the attention of the public to any 
part of the collection now offered to them. I acknow- 
ledge, that I am alſo actuated by an anxiety to preſerve 
the fame of lord Hale inviolate.— Abſtractedly conſidered 
he commands ſo much reſpect, that it ſeems ſcarce conſiſtent 
with. an. ordinary portion of ſenſibility to be indifferent, 
whether the high eſtimation of ſuch a perſon ſhall continue 
undiminiſhed, or ſhall for a moment be ſhaken by the in- 
vectives of any writer, however deſerving of attention on 
any. other account. Beſides, our gratitude ought to intereſt 
us in behalf of lord Hale. Men, who ſuſtain high judicial 
ſituations with tranſcendent abilities and perfect integrity, 
have the ſtrongeſt claims upon the gratitude, as well of poſ- 
terity, as of the times in which they live; becauſe the fruits 
from their adminiſtration of juſtice are of a permanent kind, 
the benefit inſenſibly paſſing through the firſt partakers, and 
lo becoming diffuſed for the uſe of ſucceeding generations. 
In the inſtance of lord Hale, this claim upon our gratitude 
is enhanced by another ſervice of almoſt equal weight. So 
inceſſant and ſevere are the labours of the mind incident to 


an effectual diſcharge of the judicial function, that few of 


our 


— — * —— 
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1 
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our judges have attempted in any degree to illumine the in- 
tricate ſcience of law by the ſplendor of their writings; the 
moſt eminent and induſtrious of them having ſeldom con- 
tributed any thing, except mere notes of the caſes adjudged 


one, wl 
dout fift 
ſtate no 
ice of 


in their pwn times, But lord Hale, not content with his his w. 
acknowledged pre- eminence as a judge, performed a double Hmſelf te 
ſervice; for he added to the fatigues which official duty ex- Nie preſe 
acted, a voluntary ſacrifice of his hours of retirement to the uch of 
toll of writing, for the noble and generous purpoſe of me- Id unlet 
thodizin om. illuſtrating the Jaws of his country. In pur- No expe 
ſuit of this object he ſubmitted to the moſt difficult and pain- Ions, as 
ful reſearches; drawing his materials more from the ſecret, a1l par 
and difficult receſſes of ancient records and other rare ma- Iiale, th: 
nuſcripts, than from printed books.. Sp regardleſs too was greatly 


he of expence, in this mode of 2 lights for the darker Nons. 7 
ſubjects of law, that, notwithſtanding the narrowneſs of his 
fortune * and the largeneſs of his family, thoſe manuſcripts 
| alone, ſerved, e 
- intereſt. 
The ſmalineſs of his fortune at the Reſtoration, when he was above ge changes, 
years of age, and had derived the benefit of a long and ſucceſsful practice, is no- diſconter 
ticed in the following imperfect paper; which contains lord Hale's reaſons ſor «' y 1 
!abouring to decline the high judicial office then intended for him. This fragmem ;. An av 
explains the ſtate of his mind at that critical period of our hiltory ſo fully, that I ment. — 
preſume it cannot but be acceptable to the curious reader. may pro\ 
| $4 


„ Reaſons, why I deſire to be ſpared from any place of public imployment. 
J. Becauſe the ſmallneſs of my eſtate, the greatneſs of my charge, and ſome 7 VI. 
« debts, make me unable to bear it with that decency which becomes it, unle{ 8 
* I ſhould ruin myſelt and family. My eſtate not above gopl. per ann, fi; | 
children unprovided for, and a debt of 1000 l. lying upon me,—And beſides WO © VII. 
« this, of all things it is moſt unſeemly for a judge to be neceſſitous. Private ¶ of honon! 
condition makes that eafier to be born and leſs to be obſerved, which à public IF ſign to ra 
** imployment makes poor and ridiculous, —And beſides this, it will neceſſarily lit H « VII 
up the minds of my childrea above their fortunes, which will be my grief and. „hatſocn 


their ruin, " as if it 
„II. I am not able ſo well to endure travel and pains as formerly, My preſent I never ſo 
** conſtitution of body requires now {ome eaſe and relaxation. | « 1X, | 


III. I have formerly ſerved in public imployment under a new odious intereſſ, N weight 1 
& which by them that underſtand net, or obſerve not, or will willingly upon ther « x. 1 
*+* own patſons or intereſt miſtake my reaſons for it, may be obſected even in m. myſelf 4 
very practice of judicature, which is fit to be preſerved without the leaſt ble- 7 
** miſh or diſtepute in the perſon that exercizeth it. 60 _ | 

„Iv. The preſent conjuncture and unſettlement of affairs, eſpecially relating mylel to 
© to adminiſtration of juſtice, is ſuch, the various intereſts animplities and « X1l, 
„ queſtions ſo many, the preſent rule ſo uncertain, and the difficulties ſo great in law,. 
«© that a man cannot, without laſs of himſelf or reputation, or great diſobligs- troverſy 
* tions, exercize the imployment of a judge, whoſe carriage will be ſtriftly ob- 

| « ſerved, 
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the in- Jone, which at his death he gave to Lincoln's Inn, colt him 
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hout fifteen hundred pounds; a ſum which, as he left an 
tate not quite 900 l. a-year, was according to the probable 
ice of lands at his death equal to a very conſiderable part 
his whole fortune. In conſequence of his thus devoting 
imſelf to the public good, we of the profeſſion of the law in 
e preſent time may continually profit by the ſtudy of fo 
uch of his law-writings, as have been already publiſhed ; 
id unleſs I deceive myſelf by an imaginary 4 we ma 
ſo expect like important aids from his unpubliſhed collec- 
ons, as they ſhall gradully appear in print. Nor is it a 
all part of the benefits already derived to us from lord 
zale, that a late diſtinguiſhed commentator on our laws was 
greatly aſſiſted in forming the plan of his elegant inſtitu- 
ons. As may be collected from what himſelf candidly avows, 

the 


ſerved, eaſily miſrepreſented, and ſeverely cenſured, according to variety of 
intereſt. And | have ſtili oblerved, that almoſt in all times, especially upon 
changes, judges have been ever expoſed to the ealumay and petulancy of every 


diſcontented or buy ſpirit, 4 
V. I have two iafirmities, that make me unfit for that imployment.- 
1. An averſation to the pomp and grandeur neceſſarily incident to that imploy- 
ment.——2z, Too much pity, clemency, and teaderveſs, in cales of life, which 
may prove an unſei viceable temper for buitliag 1 * 1 
# rl « * 


* 6 o * 
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„VII. I ſhall loſe the weight of my integrity and honeſty by accepting a place 

of honour or profit, as if all my former counſels and appearances were but a de- 

ſign to raiſe myſelf, 

« VIII. The very engagement in à public imployment carries a prejudice to 

whatſoever ſhall be ſaid or done to the advantage of chat party that raiſed à man, 

as if it were the ſervice due to his promotion. And fo, though the thing be 
never fo juſt, it ſhall carry no weight, but a ſuſpicion of deſign or partiality. 

« IX. 1 am ſure, in the condition of a private man decliniog preferment, my 
weight will be three to one over what it will be in a place of judicature, 


„X. I am able in my preſent ſtation to ſerve my king and country, my friend, 
* myſelf and family, by my advice and counſel, 


„XI. I have of late time declined the ſtudy of the law, and principally applied 
myſelf to other ſtudies, now more eaſy, grateful, and ſeaſonable for me. 


XII. I have had the peruſal of moſt of the conſiderable titles and queſtions 
in law, that are now on foot in England, or that are likely to grow into con- 


troverſy within a ſhort time. And it is not fo fit for me, that am preingaged 
* 1A 
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and diſtribution of the ſubject, in that ſhort but wonde 


render us, as friends and lovers of our country, very anxic 
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the outline of that fine work is in great meaſure a ſuperſtruc 
ture raiſed on the foundation of lord Hale's previous dige 
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emanation of his mind, the ANnALysIs of the CIVIL PAR 
of our LAW;” which is of ſo peculiar a value, that even t| 
labours of a Blackſtone in the ſame track have not ſuffice 
to ſuperſede its uſe. So great indeed is the confidence of pre 
feſſional men in the affiſtance furniſhed to us by lawyers ſuc 
as lord Hale, that, inſtead of going to the fountain-head f 


new ſupplies, we of the preſent age place our chief reſourd privat 
in the materials to be found in their works, and rarely attemy , _ 
any wy beyond an application of the knowledge they conf e © . t 
tain. Thus, therefore, ſubſiſting as it were on the ſtock 75 


learning treaſured by lord Hale, lord Coke, and a k 
others of the laſt century, ſurely the leaſt return we can 
juſtice make to ſuch great benefaCtors is, to give their c 
racters all poſſible protection againſt the outrages of invidie 
calumny.— There is another confideration, which ought t 
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to guard lord Hale's character from unjuſt reproach. II 
public at large ever have a ſtrong intereſt in the fame 
great and diſtinguiſhed citizens; and never perhaps was t 
intereſt of more value, than it is in the preſent æra. Hip 
eſtimation of character is one of the brighteſt and dear 

Tewart 


in opinion, to have theſe caſes fall under my judgment as a judge, as I net 
++ mult either upon trials or judgment. 


If it be objected, that it will look as a ſign of the diſpleaſure of the ki 
„ ggainſt me, or of 2 diſſerviceable mind in me towards the king, if I ſhox 
either be paſt over or decline a preferment in this kind; I anſwer, that neitt 
can reaſonably be ſuppoſed. 


„ x, In reſpe& of my preſent condition as ſerving in the houſe of comme 
«6 which excuſeth the ſuppoſition of either. 

* 2, His majeſty's good opinion of my fidelity may be eaſily manifeſted; + 
** my fidelity and ſervice to him will be ſufficiently teſtiſed by my carri 
and profeſſions. 


Fut if after all this there muſt be a neceſſity of undertaking an imployme reſſ 
« I deſire, f bs 3 ed = 
« x. It may be in ſuch a court and way, as may be moſt ſuitable to my cou from 


« of ſtudies and education. 


« 2, That it may be the loweſt place that may be, that I may avoid cn. ,© 
Que of his majeſty's counſel in ordinary, or at moſt the place, of a puilf® 
«© Judge in the common pleas would felt me beſt,” that, 
Here it is obſerved in the manuſcript book, from which what precedes is of? ſo 0 
pied, “ that deſunt multa, the paper being torg." a £ * 
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uds, which can be beſtowed upon us in our ſublunary 


: to great and good actions. In proportion, then, as 
s reward is effectually ſecured to thoſe who earn it b 

ir virtuous toils, we may count upon a greater or leſs 
ber of men to preſerve the ſtate from the wide-ſpreading 
reneracy of the times, and other numerous perils by which 
ns u have been long threatened. But if the temple of honour 
* Io be profaned, by diſplacing ſuch. an aſſemblage of public 
| private virtues as lord Hale from the high ſituation he 


reſoun a before his death filled there, what mortal, however ca- 


[= le of the moſt eſſential ſervices to the ſtate, can preſume 
25 E Pope for a permanent poſſeſſion of the fame, which ought to 
a from them; and when all hope of a ſolid fame {ſhall 


me extinguiſhed, how can we expect from the infirmity 
human nature, eſpecially in ſuch an age as the preſent 


eir coll any thing like efforts. by great ations to obtain ſuch 


1 h reward -In a further point of view alſo, ſucceſsful de- 

S .. tion of great characters tends to produce a public miſ- 
* f; for if it ſhall be found poſſible by miſrepreſentation 
fame 


NF deſtroy all eſteem for ſuch exemplary perſons as lord 
was thin it may diſſeminate an idea, among all claſſes of ſo- 
. My, that the perfection of virtue attributed to the diſtin- 
bed citizens of farmer times is a mere imagination; and 
d dear . . 
auld this perſuaſion circulate, we cannot but expect a ra- 
increaſe in che ftrides towards national depravity. Much 
ctical virtue muſt, not be looked for, where the exiſtence 
"Way is generally diſbelieved. 


ere then I ſhall leave the character of lord Hale with 
that neithFonfidence, that liberal- minded readers will eaſily forgive 
though by fo fully conſidering the only reproach ever 
f commen@.mpted- to be fixed upon him, I may have paſſed the 
bounds of a preface to a volume, in which his lord- 
my carria}'S Writings are only to form a part of the collection. 


mploymeſin reſpect to the particular contents of the treatiſe, which 

led to this digreſſion about lord Hale, they fo fully ap- 
from his own titles to the books and chapters, as al- 
to preclude every explanation from me. 80 happily 
ed are the diviſions of the chapters of the work exprei- 
that, if he had not given any thing more, it would 


ecedes is of? 10 opened the mind of every perſon adequate and ac- 
| | ? | cuſtomed 


io my col 


avoid ef 
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tion; conſequently it is one of the moſt powerful incen- 
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cuſtomed to legal ſubjects, as to be a moſt profitable is dan 
ſtruction, The titles of the chapters are explicit in teaq ll it w 
ing the order and manner, in which the ſubject ought 
be inveſtigated and conſidered; and therefore had not 
author executed his own excellent plan, they would haben ave 


been a fine outline for {ome future ſtudious and learned 3 
to fill up, by gathering and digeſting the requiſite maſiew by « 
rials. — of b 
| 0 1007, 
However, I have ſomething to offer, not only concerni Ne. Carte 
the general deſign of the treatiſe, but alſo concerning ſoqÞ{«ment in 
few ſubjects of conſequence which are conſidered in the coe t 
of it, or affected by its contents. me year 
egal auth 
| The main and leading purpoſe of the author certainly 1 — 
to give a legal hiſtory of the cuſtoms, from their earliioleQions 
infancy, to the Reſtoration, and for fome few years aftſp* only a 
The firſt and ſecond parts of the treatiſe, which conc: 3 
fome collateral ſubjects having affinity to the ports, and . Janes 
the ports themſelves, muſt therefore be conſidered merely che reign 
preliminary and introductive; though from the profound lea nn 
ing with which _ are executed, they furniſh informati er the wt 
frequently new and almoſt —_— important. In the thiÞr<rogative 
part, after purſuing his ſubject hiſtorically through every re I 
of the previous period, he ſhews the great ſettlement of Nong erte 
cuſtoms, effected by the act of tonnage and poundage pa « This f. 
immediately on the Reſtoration: and what is very mate — firlt ; 
yA 


to the preſent times, as that act is ſtill the chief foundaiſf el. 10 
of the revenue from the cuſtoms, the duties impoſed — 
ſubſequent ſtatutes being ever in ſome degree referable to ¶ crown « 
he adds ſeveral chapters on payment of the duties, in I "<< of 


g , . : n im 
courſe of which we ſee, in the moſt authentic and authoritat luce * 


form, what were the adjudications of the court of excheq the equal] 


f . . loans, ben 
on the collection of this branch of public revenue, I eite Jen 


lord Hale preſided as chief baron.— What induced lord Hf of extra-. 
to labour ſo profoundly and anxiouſly on the ſubject of | mn dre 
cuſtoms, more eſpecially in the early and dark periods et 


mildneſs o 


do not obſerve to be any where particularly explained I jarthneſs' 
himſelf. But when it is recollected, that in the younger pf ito a tyre 
of his life, the claims of the crown to tax the ports by pre! mary yo 


gative had been ſanctioned even by the judges *, and ij bur it is a 
Jl vary of ſcie 

impoſtions 

® This will appear by the judgment of the court of exchequer given in the e — . 


part of our firit James's reign, in the great conttitutional cauſe between they manag 
Ce 
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table his dangerous pretenſion did not receive its final death-wound,' 

in teadſſill it was in expreſs terms declared contrary to law by the firſt 

bought | act 
not t 


rown and mr. Richard Bates a merchant of London, whilch is uſually called the 
45 of Imros1T1ONs. Th the eleventh volume of che State Trials, almoſt every 
ding relative to that famous caſe is induſtriouſly brought together in one point of 
iew by the preſent editor. The collection there made begins with the printed 
eport of the cale, as argued before and determined by the barons of the exchequer 
a 1607, from Lane's exchequer caſes. This is followed by fir Joha Davis's ar- 
ument in favour of a prerogative to tax the ports from a manuicript brit printed in 


uld ha 
rned 
te ma 


INCECrniWnr. Carte's Hiſtory of England. Next are given fir Francis Bacon's ſpeech in par- 
ng ſoBſiament in 1610 for the ſame prerogative, with two moſt eloquent and elaborate 
peeches of mr. Yelverton and mr. Hakewill agaioft it. Then there follows the 


the co 


petit ion of grievances addreſſed by the houſe of cotnmons to king James in the 
me year, a principal object of which was to condemn impofitions at the ports by 
egal authority, as an infringement of one of the moſt fundamental and facred 
points of our conſtitution, Aſter this there is inſerted the ſpeech of fir Francis 
Bacon to the king on preſenting this petition of grievances, To the whole of theſe 
plletions relative to the CASE of ImyosiT1ONs, the preſent editor has prefixed; 
ot only a reference to moſt of the printed books which contain any thing on this 
mportant controverſy between the rights of parliament and the claims of the 
rown ; but a general review of the various attempts, made between the acceſſiou 
James the firſt to the crown of England and the commencement of the civil wars 
a the reign of his immediate ſucceſſor, to,eſtabliſh a ſyſtem of prerogative taxation; 
ith a ſhort explanation, how each mode of attack upon the conſtitution in that te- 
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and le ea was ſuccefſively combated, till a complete and deciſive victory was gained 
formatrer the whole plan thus projected in favour of an illegal extenſion of the royal 
the thiÞ}r<rogative. This note of the preſent editor on Bates's caſe being ſo connected 

ich the chief ſubject of the firſt and priacipal tract in this volume; he therefore 
* c akes the liberty of here giving, with ſome [mall alterations and additions, the fol- 
n pwing Extract from it: 


This famous Carr of Impos1T1ons involved in it a conſtiwtional queſtion of 
the firit magoitude ; mr. Bates the defendant having been proſecuted for refuſing 
to pay a duty on foreign currants impoſed by a mere act of the crown. The at- 
tempt, to enforce a ſubmiſſion to this duty by legal proceſs, was certainly 2 
principal and early part of that raſh and unwarrantable ſcheme to eſtabliſh in the 
crown 4 right of taxing the ſubject, which diſturbed the reigns of the two firſt 
princes of the Stuart line. James the firſt claimed the right of impoſing duties 
on imported and exported merchandize by prerogative. His fon and immediate 
ſucceſſor, the unfortunate Charles, not only perſiſted in claim, but added to it 


ble to 


8, in | 
thoritat 


excheqi the equally formidable pretenſion of ſhip-money. Realized, theſe claims, with 
. loans, benevolences, diſpenſations, monopolies, and the other ſubſidiary branches 

, of the ſame extravagant deſign, would have comprized nearly a complete fyſtem 
lord of extra - parliamentary t#xation ; for impoſition at the ports was calculated to 
ct of | ſerve the purpole externally, ſhip-money to operate inter#ally, Had they been 

riods acquieſced in, ' parliaments would have become unneceſſary aſſemblies: the 
Period mildneſs of « limited monarchy would gradually have degenerated into the 
llained harſhneſs'of an abſolute one : a legal goverament would have been corrupted 


unger p into a tyrenny. To the great diſgrace of the profefſion of the law, ſome, who 
by pret if other reſpects were its brighteſt ornaments, gave their aids ts ſuch attempt: 
FP againſt the rights of parliament, We make the acknowledgment with concern; 
and bu it is 4 truth, which neither can nor 6ught to be concealed, © The great lumi- 
oary of ſcience, lord Bacon, exerciſed his eloquence to reconcile parliament to 
impoſitions by prerogative. Sir John Davis, ſo juſtly admired for his writings 

90 all about Ireland and his Reports, compoſed a treatiſe fo prove the right of the 
u in the e own, Both diſplayed the greatneſs of their talents on the occaſion, thovgh 


_— they managed the argument io different ways; the former ſpeciouſly profefſing 
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act of tonnage and poundage paſſed by the long parliament 
in the — of the firſk Charles, and this ation was nu = 
| repeated = he 


© to claim the prerogative in queſtion from and to limit it by Jaw; the latter 

* boldly adventuring to exalt the ſame prerogative above law, and deſc:ibing it 

„ to be like another Sampſon, too ſtrong to be bound. . Bac, 4to. ed. 17783. decided 
p. 213. Davy. on Ilmpoſit. 131, Even the Judges de gned to be inſtruments fer i lated th 
© ſubjugating their country to an illegal taxation. Though it was incontroverti- have giv 
„ble, that, by the fundamental policy of our conſlitution, the legil ture coaſiſted ¶ pelled. 
of King lords and commons in parliament aſſembled; though the judges had be- material, 
fore them the ſtrong teſtimony of lord chancellor Porteſcue in his famous book time tha 
Ds LavDitsus Lacum ANnGLt#, chat even in the reigns of Henry the fir reſer ve t 
and Edward the tourth the Engliſh monarchy ſtood diſtiaguithed as „ii, from extra-par 
the trench monarchy as ab/o/nte, notwithſtanding their original reſemblance FF of the pit 
each other; though this noble-minded lord chancellor had iaſtructed the heir 


apparent ta the crown, that one of the moit eſſential differences between the _ + 
two monarchies aroſe from the prevalence of the king's deſpotiſm of taxmion in — 3 
France, and from parliament's having that power in England; though they int of the 
could not but know, that from the moment the king ſhould ſueceed ja attractiq — | 
from parliament the commanding power of taxation, parliament mult have pe. ent perioc 
riſhed ; though the ſtatute-book was full of legiſlative declarations againſt taxes og medits 
without conſent in parliament, and theſe declarations reached back almoſt a; — 
far as there is any teſtimony from parliamentary record; though not fo much. 5 vec 
as one clear recognition of the claim could be fouod in the records of juſtice : jog the fe 
notwithſtanding all this, the court of exchequer in Bates's caſe nnanimouf oof one þ 


gave judgment for impoſitions by prerogative on imports and Spoons. In mr. 
niti 


 Hampden's caſe alſo, notwithſianding that ſome very recent ons Though tl 
warnings of duty had intervened, the judges of Weſtminſter-ball, / fe only ex. lengtheni: 

* cepted, joined to give the ſanction of a judicial opinion to ſhip money. Ne James th, 
© wee monopolies loans and benevolences wholly uncoumenanced by the courts off taxing the 


« juſtice. But, during this criſis, the two houles of patliament did not forget thei 80 far as 
duty. They purſued the ſeveral devices for illegal taxation. till all were hunteiſſten the aro 
down, and bad yielded to the tide of law and conſtitution. la 16 10, the houſe de claim of 
*% cornmons, alarmed by the judgment in Bates's calc, and having rauſacked the rehinence Jn 
*< cords of the Kingdom for proofs, they then formally debated ihe right of the cron james l 
„to impoſe on * at the ports; and at length, by a petition to the "8 governm: 
* complained of ſuch impoſitions as one of the moſt dangerous grieyances ;; and th, moaſtrou 
« in the ſubſequent parliaments was followed with frequent temonſtrances of thei have bee 
like kind, In 1623, monopolies were Curbed and regulated by ſtatata. In 1627; conſticue; 
* gifts loans and benevolences were pointedly declared contrary to law by the pet pro ra. 
* tion of right, with general words to comprehend all ſorts of taxes and charges out v1. 
« of parliament. In 1640, the legiſlature cruſhed ſhip-money almoſt in its bin rles might 


* by declaring the judgment for it contrary to law and vacating the record. Io WY not the c. 
fame year the final blow was given to taxation by prerogative ; an act for tonnagW/ ing their 
* and poundage being paſſed, with a declaration ip it againſt the kipg's claim . of argum 
s impoſe ſuch duties Thus the victory over all the ſeveral iaventions to tax ti prerogative 


* ſabjett by prerogative became complete ; before the civil wars broke out, befor, by at 

4 he ated with the crown degenerated. from reſiſtagce of uſurped powers into he 8 
* invaſion of juſt claims, Fortunately too, when the country emerged from ti il, by tak 
* agarchy and miſery of the ſcene which followed, the extravagance of joy did t ining certs 
* extinguiſh a due remembrance of the conſtitution, One of the firſt acts, after ii co en 
* reſtoration, was à grant of tonnage and poundage, with words, which trenewedfative — 


part of the former declarations againſt taxing by prerogative 3 for it anxious, the next 

© recited, that no rates can be impeſed en merchandize imported or ext erted by ſilffe, of taxin 

jecti or aliens but by conſent in parliament. 12 Cha. a, c. 4. ſect. 6. —It was ooh chat ch 

* our intention to have traced more fully the hiltory of the long conteſt about taniabiy one of 

** out of parliament, from the-. acceſſion of the bouſe of Stuart, till it we 2 be matter 
15 | or. I. 
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peated in a parliamentary grant of the like kind after 
he Reſtoration; it is not an improbable conjecture, 
gat lord Hale was induced to engag: in ſo labori- 
ous 


ment 
was 


zeated 


s latter 
ibing it 
. 1778. decided againſt the crown in 1641 our 7 being to have minutely and diſtinꝗ ly 
ents fer lated the proceedings on each ſpecies of device to elude the conſtitution, and to 
roverti-* have given a general view of the arguments by which each was ſuſtained or te- 
ooſilted ¶ pelled. But h we had already made many reſearches, and collected many 
had be · ¶ materials on the ſubject; it was found impoflible to do juſtice to it, without more 
us book time than was conſiſtent with preſent convenience to allow, We therefore 
the fixih reſer ve the detail of the ſubject for ſome future occaſion, As to the attempts at 
zed from ¶ extra · parliamentary taxation in the previous period, they are inveſtigated in ſome 
lance IF of the pieces which are now preſented to the reader,” ket 


the Heir slight and . . . ny 2 
general as the foregoing review of the ſtruggles for a prerogative of 
veen the ation is, it may have ſome uſe ; becauſe it may ſerve to prepare the mind of the 


- 


* "Bader for and aſſiſt him in facilitating a deep ſtudy of the ſubſect. But ſo great 4 
gh they eint of the conſtitution ought to have a full and particular hiſtory, both for the time 
reraingFiecedent to the acceflion of uu the firſt as king of England and for the ſubſe- 
_ Pe: Bent period ; and as appears from the extract before made, ſuch à biſtory has been 
— = og meditated by the now editor, from a perſuaſion, that it would not only de- 


' oaltrate the antiquity of our preſent cogititutioo, but throw abundance of light 
— pon various collateral matters relative /to the jura corene, and fo contribute to 
utttos!? Frag the foundation for a more ample and digeſted account of that vaſt and high 


— e of our law, than has hitherto appeared in print. 


tions and] Though this annotation is already fo long, the editor cannot reſiſt the temptation 

- only er |engthening it, by ſome additional remarks on the raſhneſs of the meaſures taken 
cy. Nef James the firſt and his immediate ſucceſſor, to wreſt from parliament the power 
- courts off taxing the ſubjeQ, and to fix it in the crown ſingly. — 


rget their 80 ſar as reſpected the general point of taxing by prerogative, it ſeems to have 
re hnotelW@en the ſtrongeſt of all caſes againſt the crown. There were ſuch apparent bars to 


e houſe die claim of prerogative in this reſpect, that it ſeems ſurprizing, how lawyers of 
ed the teſunence could ſubmit to the drudgery of being advocates in ſuch a cauſe. If 
the cron James had found himſelf ſtrong enough by military force to change the form of 
o the wal :overnment, and to ſubſtitute for it a deipotic ſovereignty in the crown, howe- 
43 and thi; monſtrous ſuch an abuſe of bis public truſt would have been, its meaning could 
aces of th have been doubted; for it would have amounted to ſaying, I confeſs the pre- 

In 18a conſtitution is otherwiſe, but I chuſe © to make a new offe ; fic vols, fic jubec, 


let pro ratzone voluntas, However unjdftifiable it may be, I will have it ſo.” 
charges out whatſoever the inclinations of James the firſt and bis Toa the uaofortunate 

arles might be, either they were not in a condition to riſk — explicit, or 
"Fs not the courage to try their force: and this being fo, the difpculty of accom» 
far topBatWhing their deſign againſt the conſtitution became great indeed; tor the great 
» of argument both on the principle and fact of che conſtitution were in the teeth 
Frerogative taxation, — whether the attempt had been made in the large and ſhort 
"By, by at once inſiſting, that the power wat inherent in the crown and exerciſeable 
wers into ſhout the two bouſes of parliament, —or, as the experiment was tried, in the 
2d from ail, by taking advantages of all the irregular practices of former times, and by . 
joy did t ining certain allowed rights and prerogatives into abuſe, and ſo giving to them 
As, after i colour and pretext of a right of a Far higher claſs. It could not be denied, that the 
h reneweBiſative power was by our conſtitation in the king lords and commons. T's argue 


it anziouga the next moment, that, notwichſtanding this, there was latent in the crown x 
arted by [ker of taxing, was an inconfiltency in princi;..-; for it was ſaying in the ſame 
It was 00h, that the king was and was net the legiſlature z taxing the ſubject being un- 
* about 191Bizhly one of the higheſt exerciſes of legiſlative authority. Nor was the argument 


the matter of fad much better for the crown, As far back #s ibe reigas of Ec» 
or. 1, * ward 


P ea 


| / 4 . 705 It was ho wonder therefore, that Lord Coke, when he framed the petition 
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ous: a refearch, by zeal for the conſtitution in one of t 
great points ſo eſſential to its continuance in a vigorous. ſtats 


, 


ward the Grſt and Edward the third, that is, almoſt as far back as the records, 
arliament, thoſe moſt authentic ſources of our conſtitutional hiſtory, can be tra 
He king has joined with the two houſes of parliament in moſt explicitly declarin 
that to tax in any other manner than in parliament is contrary to the law of the land 
ad that all other forms of taxation are ſtrains of regal power incapable of beit 
juſtiFed. It alſo happened, that excluſively of ſuch general legiſlative declaratid 
again taxing out of parliament, there was ſcarce any particular mode of illegal u 
irregular taxation, but what at one time or another had been ſpecifically conden 


longer c 
demned 
the repr 
from the 
was fille 
char ta of 
of , ſubſe 
t in the reign of our ficſt Charles, laid his fouridation agaiaſt the prerogative ¶ Edward: 
taxing, as well as againſt the other exceſſes of that ill · adviſed prince, on the code of oi vard the 
anlieit ſtatute la w; tor it is obſervable, that, throughout that famous declaratory la with tho 
every. propoſit ion is derived from that higheſt of all ſources ſor conſtitutional kne charges, 
tedge. Here one might eaſily imagine lord Coke, then nearly of the age of eig ecords a. 
years, to addreſs himſelf exultingly to the ſpeaker of the commons to this effegyytis whole 
70 propoſe to the houſe, not a theory of the beſt kind of goverament-z not = chat boſe inde 
«+ of our conſtitution in the way of improvement: but the ſolemn'declaration of ment, the 
actual and fubfitting conſtitution; one honorably derived to us from our 'hanfWchacters a 
« anceſtors, one capable of being proved by teſtimony from the 'exrlieft records ¶ ia the opp! 
< parliament ; one, which has ſubſiſted for centuries, and furvived both the cala ind that o 
« ty of various and long civil wars, and the tyranny of ſucceflive il wdrhiniftratieQ'9o my ſca 
« of our government, even the ſanguinary reigns of the two firſt princes of Mchis 2 
„Tudor line; nay, one, which even they found it convenient to add new ſancticteaſing de 
to, by reſorting to its forms to give currency to their deſpotiſm and cruek high talen 


% Thus ſtrongly fenced with the higheft poſſible teftimonies for a mixed and limiſ ur preſent 
“„ monarchy, I wave all inferior proofs. I might perhaps evince from our antiegfvcare Judy 
„ ſtory, that in all periods of time there was a freedom in our conſtitution ; tl judicial au 


« it was free to our Britiſh, to our Daniſh, to our Saxon, nay to our Norman Feed of 
„ ceſtors 3 and that it was beyond the power of traditionary fable to name 
period, when our monarchs were unſhackled by parñaments. I might perh 
it trace the #ntiquity of our preſent legiſlative conſtitution, as compoſed of kit 


« lords and commons, or at leaſt the ſubſtance of it, as far back as the time w! 


one, and 
which eve} 
cotded in t 
at ſuch 4 


« the Roman "government ceaſed amongſt us. But I will not travel unneeeſſuff went newi, 
« into ſuch remote periods: I will not unneceſſarily waſte the precious time of i of met 
« houſe, or-even my own time, in ſach traditionary and dubious inveſtigations, Als are w. 
« will leave alltheſe topicks to the curious antiquarian as his proper employmenſ imagined 


<« or teſerve them for the paſtime of private curioſity. Confident in the ſtrength 
« parliamentary records, I will appeal to them only, If they are not decifive in N 
« favour, or as. I ſhould rather ſay in favour of the conftitation and againſt monge on the cl 
« chical-deſpotiſm, I yield the victory to the devotees of the crown : agree, that W* kind. 1 
„ king ſhell ſingly exerciſe that higheſt power of legiſlation, the power of taxingys wiſhed to 
agree, that from henceforth the king of England ſhall be a tyrant; and that the re bas not ſo r 
$6 of parliament ſhall expire here, as it has expired in almoſt every other countryF) general, 
„Europe. Iwill not even aſk for aid from the teſtimony of that honeſt and geg/®umerably 
„ rous lawyer, that high example of judicial chaſlity, that undefiled ſervant Mary; nor 
court royal, the great ford chancellor Forteſcue. Even his admired printed © eface to 1 
« De Laudibus Legum Anglie, and the ſtill more valuable remains of him in, it may 
«© manuſcript treatile on the difference between abſolute and limited menarchy, ¶ fe to pur 


commons ir 
all Ih new 


be ſuppreſſed, * I aſk. only to put inte my ſcale of a free conſtitution, and M 

„limited monarchy, the 2 rolls and Ares records of farlianent. Safe 2 
« the ſe only, I conſent to put into the ſcale of regal prerogative, all the fableße was the 
„ Britiſh antiquity, all the traditions of our Gothick anceſtors, all the impeſſbas this ver 
„0 hiſtories of monkiſh anaaliſts, all the vague arguments from the vague title ſtatutes d 
„Saxon and Apgho-Norman laws, all the deceptive verbal criticiſm from wordt; a; will 


«« lor 
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of hit, be this as it may, no undertaking could in my concep- 
s ſtate, jon have been better caleulated, either to juſtify the declara- 
on of parliament on this head, or to demonſtrate by the 


moſt 
records 
be tra 
declarin; 
f the lan 
» of beit 
»claratin 
illegal u 


longer 1 all the volumes of precedents of irregular and con- 
demned practices; nay even the vain arguments from the uncertain origin of 
the repreſentative part of our Engliſh parliaments, with the boaſted argument 
from the arbitrary adminiſtration of the executive magiſtrate whilſt our throne 
was filled with the proud Tudor line. Allow to me the benefit of the magna 


condem charts of our third Henry as gefemed by our firſt Edward, with the long ſeries 
petition of ſubſequent ſtatutes and parliamentary records; eſpecially the 34. of our firſt 
rogative Edward againſt talliages and aids without conſent of parliament, the 28. of Ed- 
-ode of oi ward the third againſt forced loans, and the ſtatutes of the laſt-mentioned king 
-atory lu with thoſe of the ſecond and third Richards againſt benxevolences and ſuch like 
nal Kno bar get. Thole on the other ſide ſhall have the full and ſole benefit of All other 
of eighirecords and teſtimonies whatever; with the additional weight of the king and 


his whole court ; without excepting his accompliſhed but too pliant judges, or 


4 hi N 2 ) . 
— thoſe indefatigable hunters of precedents for violations of conſtitutional govern- 


ot « chat 


ration ment, the great law officers of the crown. Should the ponderous weight of royal 

our 'barchacters and parliamentary records fail me againſt ſuch an aggregate of influences 
| records ia the oppoſite ſcale, I will agree, that the conſtitution of parliament muſt periſh; 
the cala ind that our kings muſt in future be abſolute and deſpotic ſovereigus.— Though 
niniftratie3ſt90 my ſcale, in conſequence of the wiſdom, integrity, juſtice, and firmneſs of 
ices of ibis . bouſe of commons, ſhould at preſent preponderate; yet from the in- 
w ſanQiofficrealing degeneracy of thoſe out of this honourable houſe, I propheſy, that the 


and cruek 


bigh talents with the low ambition of future A will ſoon again countera& 
and limit 


bur preſent ſolemn procetdinge zgainſt the exceſſes df royal prerogative ; and that 


our antie{dcure judges will ſoan #riſe' to countenance thoſe exceſſes by new corruptions of 
ution ; thYjvdicial authority. But fhould the conflict be once more. revived, I truſt, that the 
Corman i teedom of our conſtitution will again triumph: and ſhould that conteſt ever again 
to name Meme, and another victory be gained over ——— prerogatives of the crown, 
ght perb which events from the edutſe of nature tan ſcarce happen in my time, be it re- 
wed of k otded in the journals of this parliament, for the inſtruction of our lateſt poſterity, 
e time ut ſuch's time, whenever it ſhall come, will not be the era of a free govern- 


nent newly Eſtabliſhed in refi{tince of the abuſes of royal power; but will be the 
#4 of tfiete falvation of a frame of government ſo antient, that authentic memo- 
igations. rials are wanting to trace its drigin with any thing like accuracy.” —[n the ſpeech 
mploy met imagined for lord Coke, when he preſented the petition of rights to the houſe 
e ſtrengülommons in the year 162), there is a ſueceſſion of thoughts, which are the reſult 
-cifive in "| the now' editor's ſtudy of the antient conteſts between the crown and the ſub- 
ga inſt moos on the claims of prerogative to à right of taxation and other powers of a legiſla - 
Sree, that kind. The fame ideas in ſubſtance have often occurred to his mind, and he has 
” of taxingFs wiſhed xo diſbartben it by an #vowal of them; though till the preſent moment 
at the teil bas not ſo much as once made the attempt. True it is, that theſe thoughts are 
er count general, ate mere outlines for argument. To try their force, an inveſtigation 
eſt and gülanumerable authorities is requiſite. © He is not now prepared for ſo extended an 
d ſervant Mary; nor if he was, would it be either proper or practicable to introduce it in 
| printed bÞefface to 4 collection like the preſent one. But looſe and general as the reaſon- 
+ him in W's, it may perhaps ſerve as a preliminary memento for thoſe, who are curious 

cnarchy, WF *bte'to purſue the ſubject in ite fulleſt compals, a 
tion, and With reſpect to the particu/ar claim of a prerogative to tax at the ports, it was 
nent, Sue than liable to the general vbjeQions of being a prerogative taxation; becauſe 
the fableFre. was the addition of petuliar arguments againſt yielding to ſuch a precedent. 
the impeſdu this very- ſpecies of regal impoſitions, which gave occafion.to ſome of the an- 
vague titleſſu (tatuces declaratory of the illegality of taxing without the conſent of parlia- 
from 2 u; as will appear by reading the * ſpeeches againſt impoſitions at 
| A x the 


unneeeſſa 
time of f 


Xx L227. 4a CR 


moſt authentic proofs, that it did not change, but merely re-M 7 f 
novate, or rather declare the conſtitution. | withi 


I hall now 1 


the porte, by thoſe profound conſtitutions! lawyers Yelverton and Hakewill. Ii quent 


was allo an apparent bar to ſuch a claim, that it had not only been condemned in wi 
the reign of the firſt and third Edwirds; but that from the time of the latter king * 
there had been a continual habit of granting duties of ton and poundage at the this m 
ports on the commencement of every reign, either for the life of the new monarch, he is 
or for a term of years, - Nor is it to be forgotten, that prerogative impoſitions at th wools 


ports appear to have been dormant, from the reign of Edward the third, till after 
the accefſion of qucen Mary, the elder daughter of our eighth Henry. That pris great £ 


ceſs indeed did cauſe a reſurrection of ſuch impoſitions, after their having been aſleeif tain it 
for near three centuries, by ordering ſome duties on cloth to be levied beyond what 

was warranted by the parliamentary grant of tonnage and poundage to her, But the TIONS, 
then mexchants of London were equally awakened by the meaſure; and they loud advoca 
ly complained, in the firſt year of Elizabeth, to that great queen, to be relieved uon the 
the ground, that ſuch impoſt by mere power of the crown was illegal. Their oppe 

ſition is thus ſtated in lord Dyer's reports: and it was aided by an argument againl great e 


prerogative duties at the ports; for Mr. Hakewill tells us, that Mr. Plowden, ou Want o 
of the muſt conſummate lawyers we have had at any time, compoſed ſuch an s * ward tt 


ment againſt the duties thus irregularly impoſed by Mary. From the ſame aut m : 
rity alſo, and from the account of the caſe in lord Dyer's reports fol. 16s, it is c min 
that notwithſtanding a conference of the judges on the occaſion, no ſanction, eithe of the r 


Judicial or extrajucicial, was ever obtained, in the reign of Elizabeth, for (hi 
exceſs of prerogative ; or at leaſt that it was never thought fit to produce any opinie 
of the judges, or to aſſert that any ſuch was ever given by them in that reign. 


Upon this tranſient view of the attempts to eſtabliſh a prerogative power of tan 
tion, how can it be wondered at, that the raſh attempts of James the firſt and 
ſoa the unfortunate Charles, which latter really was poſſeſſed of many pleaſing 
valuable accompliſhments, ſhould terminate in the diſgrace of the former, and t 
perſonal deſtruction of the latter? The father had to anſwer for attempting to i 
temize prerogative taxation. The ſon, miſled by the father's ill example, and hu 


erious att. 
taxing witl 
hat beſides 
mpofilions 
dus on ſubj, 
olences in 


ing had inſtilled into his mind the moſt extravagant notions of the unbounded e the ſame 
tent of regal power, not only adopted his father's illegal plan; but perliſted in! eaders, tha 
even aſter giving the royal aſſent to laws expreſsly condemning both generally u by the Lo 
particularly all taxes of the ſubject except by act of parliament z and ſo at leni. perform 
the more deſerving ſon fell himſelf a victim to the adoption of a ſyſte nd a very | 
which the far leſs deſerving father had begun to execute, with no other milc ent of th 
than one which his mind probably did not ſufficiently feel, namely, the diſgrace | Writers i 
being odious to and diſtruſted by his ſubjects. To the conduct of their prede ceſſi Hobbs's 
queen Mary, it was an objection, that ſhe had revived an ill precedent of preroi ea rs to h. 
tive taxation after a dormancy of centuries. But on the part of James and Charm the ma 
there ſeems to have been the aggravation of variouſly extending the bad precedegF*®» how py 
thus received from Mary; with the ſtill higher aggravation ot influencing the Jude © It js a m 
into a public avowal of judicial opinions, which juſtified even the principle of ta mon aid or 
ing without parliament. It may not be uſeleſs to add to this long note, that and no dif 
preſent editor is in poſſeſſion of a volume, formerly belonging to fir Chriſtoph for the m 
Yelverton, father to fir Henry Yelverton; which contains, among other valu WO man, that 
law manuſcripts, not only a full report of the arguments of the judges and COU looſe laws 
in the Caſe of Impoſitions, but alſo the copy of a molt elaborate argument in ſubjects to 
Caſe by lord chief baron Fleming, from original notes written in his book, and the contrar 
his own band. Decided as the preſent editor is on this ſort of ſubject, he will not only grs 
not fo conceal an iota of the learning on the contrary fide of the queſtion, 80 all the eſtar: 
from it is he, that ſhould the preſent undertaking be continued, which however and ſafety o 
not very probable, it is his deſign to publiſh the very argument thus mention men's prope 
Nor is he afraid to apprize his readers in the mean time, that, notwithſtanding F minds of me 
great blemiſhes, it is ſo able 2 performance, a3 in many reſpecte to deſerve 2 VF king pleaſet 


ſeri than e can 
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ly re- I ſhall now take ſome notice of two ſubjects, which fall 
| within the compaſs of lord Hale's obſervations in the treati 
I ſhall now under conſideration ; one being IRELAND ; the other be- 
ing the 4:ng's power of opening and ſhutting the ports, and conſe- 
quently including the doctrine of EMBARGOES. 

With reſpect to IRELAND, it is introduced by lord Hale in 
this manner. In chapter ſix of the third part of the treatiſe, 
he is very full in explaining the original of the great cuſtom of 
wools woolfels and leather. In Dyer's reports fol. 165. this 
great cuſtom is repreſented to be due by preſcription ; and cer- 
een aſlertain it is, that in the firſt ſtage of the great caſe of 1Myos1- 
ond wh 10Ns, on which I have already been ſo explanatory, the 
advocates for. the crown appear to have laid conſiderable ſtreſs 


hey lo 

2. on the want of a ſtatute to prove the commencement of the 
cir obfegreat cuſtom by grant of parliament; though, in reſpect of our 
ent ag 5 N 

«den, off want of parliamentary records previouſly to the reign of Ed- 
h ao «go ward the firſt, the argument from ſuch a deficiency was in 
mai ceny mind feeble and inconcluſive. But afterwards on a ſearch 


of the records for the information of the houſe of commons in 


on, Cithe! 
1610, 


h, for ib 
ny opinie 
reign. 
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rſt and! 
leaſing 
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erious attention, even from thoſe the moſt hoſtile to the unconſtitutional ſyſtem of 
ring without a parliamentary grant. There remains to add to this tedious note, 
hat beſides the books and authorities referred to in the editor's note to the Caſe of 
mpofitions in the eleventh volume of the State Trials, our readers, who are curi- 


ting to (if on ſubjects of the conſtitution, may conſult what he has remarked about bene- 
e. and hen lences in a note to mr. Oliver St. John's caſe, which happened in 161g, and is 
ounded en the ſame volume.—The editor cannot conclude this note without apprizing his 
ſiſted ini eaders, that he is poſſeſſed of an imperfect manuſcript tract, intitled, Reflections 


by the Lord Chief Juſtice Hale on Mr. Hobbs's Dialogue of the Law:“ and that 
bis performance, though an unfiniſhed one, contains both a very pointed refutation 
nd a very ſevere reprehenſion of mr. Hobbs for his arbitrary notions concerning the 
ent of the king's prerogatives. In general lord Hale is the moſt diſpafſionate of 
| writers upon our law and conſtitntion. But he ſaw the pernicious tendency of 
Ir, Hobbs's doctrine in ſo ſtrong a point of view, that in this inſtance lo:d Hale 
ppears to have been ſcarce able to reſtrain his indignation. The following extrag 
rom the manuſcripe, being on taxation, will evince this; and at the ſame time 
dew, how pure this exemplary judge's opinions were on that high ſubject. 
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| precede 

the judi © It is a thing moſt certain and unqueſtionable, by the law of England, no com- 
ple of tiff mon aid or tax can be impoſed upon the ſubjects, without conſent in parliament ; 
te, that UP and no diſpenſation or n:# ab//ante can avail to make it good or effectual; no not 


Chriſtop\F for the maintaining of a military force, though in caſe of neceſſity. And that 
man, that will teach, that in all theſe caſes a tacit condition is implied, to let 
looſe laws of this importance, and to ſubject the eſtates and properties of the 
ſubjects to arbitrary impoſitions, notwithſtanding the ſolemneſt engagements to 
the contrary.— 1. Takes upon him to be wiſer than the king himſelf, who hath 
not only granted, but judged the contrary.—z. Takes upon him to be wiſer than 


on, 80 'F all the eſtates of the kingdom, as neither juſt or prudent adviſers for the good 


however and ſafety of the kingdom.—3. Goes about to break dowa the ſecurity of all 
mention men's properties and eſtates.—4. Doth mifchievouſly infinuate j ealouſies in the 
hſtanding © minds of men, as if all the laws of the kingdom might be abrogated, when the 
ſerve 2 


= e and thereby does the king and his government more miſchief 
an 


ſeri0 e can ever recompence.“ 


- 
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1610, when the judgment of the exchequer for the crown wa ſma 
under conſideration, a record of the 3. Ed. I. was diſcovered; The: 
which begins with calling the great cuſtom by the name of the tions 

NEW cuſtom ; and after ſtating it to have been granted par tom out re 
les graunz del realme, par la pritre des communes des marchaunts di have r 
tout Engleterre, gives, if not the tenor, at leaſt the effect of the. our p- 
ſtatute, This antient inſtance of a grant of duties to the ſuborc 
crown by parliament, lord Hale anxiouſly preſents to the rea- ,. 
der verbatim from one of the two records of Ed. I. amongſt theſe | 
which it is preſerved. It being alſo on account of its great connec 
antiquity a precedent of the firſt authority in favour of a pat- I Soern 
liamentary taxation of the ports, his lordſhip makes various which 
comments upon it. His eighth obſervation, being on the and be 
extent of the cuſtom thus granted by the Engliſh parliament, is increaſ 
in the words following. It was not only to England and whole 

Wales, but alſo to Ireland; and by virtue of this act nent, 
&« parliament of England, the kingdom of Ireland was charged Engliſt 
6 with this cuſtom; and it is under that right the king hold became 
e theſe cuſtoms in Ireland, and holds them to this day. It igjunder © 
< true, ſhortly after this grant the king did remit it for ſomeſſ{{trels o. 
< time in Ireland, and made an abatement for the ſame to theſſconfetli 
„ merchants of Florence that farmed it. Clauf, 7. E. 1{#0n of 
% m. 5. But it was ſoon reſumed, and continued under thisfſelf, tal 
and no other title, for. any thing I have yet ſeen or read.” hat is, 


M There was a time, when 1 ſhould have been diſpoſed toÞcing ſh 
have made conſiderable uſe of this extract from lord Hale'Pave * 
power 


work: but that time is now paſt, and as I conceive never capo 
come again. The fact is, that-fome years ago it was foreſeeqarious 
by myſelf as well as innumerable other perſons, that our un FEngliſh 
fortunate conteſt with America about taxation would ſoogfſ®nderſto 
awaken enquiries into the grounds of our claim of ſubordinaſſ-atholic 
tion from Ireland, and ſo rekindle an old controverſy. on thaſf®e form 
ſubje&t, Having this probability in my mind, I became curi tatutes | 
ous to inveſtigate the ſubje&, and to conſider the principe end 
arguments on each fide. The reſult was favourable to thi reland f 
Engliſh fide of the queſtion : though I am far from ſuppoſingg®ore par 
that this might not be owing to prejudices, ſuch as may M Writ e 
expected to operate naturally, inſenſibly, and forcibly, upol he king” 
the mind of a perſon born in England. When I had nearig@ment, 
convinced myſelf, that the weight of argument greatly prepon® reſpec 
derated for us, I proceeded to plan a ſort of hiſtory of thfariſdicti 
controverſy in all its ſtages, including what paſſed when thF'<land. i; 
Engliſh declaratory act was made in the reign of George the be acc: 
fiſt; and I actually executed a rough ſketch of this part Ment of t 
the deſign, which 1 ſtill have in my poſſeſſion. But this wa iginal j 
| a ſmalſ** appel! 
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vn waz 2 ſmall part of the object I had in view, and mere introduction. 
vered; The main part of the deſign was to have exhibited the founda- 
of theſf] tions of the claims of England; and to have done this with- 
dar ton} out reſorting to any ſuch harſh and provoking language, as I 
aunts del have read or known to be ſometimes advanced in the ſupport of 
t of the our pretenſions. I meant to have 7 my proofs of a 
to thell ſubordination, under the three great diviſions of power execu- 
he rea- tive, power * An and power judicial. On the firſt of 
mongſ theſe heads I ſhould have particularly conſidered, how the 
78 great connection of our kings grew with Ireland: and how the 
a pat -I government there was founded on a colony from England; 
various} which having been begun in the reign of Henry the ſecond, 
and being at firſt reſtricted within narrow limits, gradually 
increaſed, till what was called the Engliſb pale ſpread over the 


on the 
nent, 13 


nd andfwhole iſland ; by the final completion of which enlarge- 
7 of nent, after violent ſtruggles and various revolutions; the 
MEngliſhry and Iriſhry, in the reign of our James the firſt, 


became conſolidated into one people, and quite affociated 
It jgunder one government, Here alſo it would have been a great 
or ſomeſtreſs of the argument with me, that Ireland, by her own 
Fconfeflion, and by the conſtitution as laid in the firſt planta- 
E. 1 tion of the colony there, and at laſt finally aſſented to by her- 
ger thisſelf, takes her executive power from England in perpetuity ; 
ad. -AIchat is, agrees to accept for her king whoever for the time 
,ofſed teÞÞcing ſhall be king of — On the ſecond head I ſhould 

have aſſembled all the inſtances of an exerciſe of legiſlative 
power by England over Ireland, by arranging them under 
arious heads ; and I ſhould have inferred much from thoſe 
ngliſh ſtatutes, under which many proteſtants in Ireland. are 
id ſoodunderſtood to hold their lands againſt the antient Iriſh Roman 
atholic proprietors, for the ſake of ſhewing, that at leaſt 
he former could not conſiſtently deny the force of Engliſh 
tatutes in Ireland, With reſpect to the third head, I ſhould 
ave endeavoured to have proved a ſubordinate judicature in 
reland from the infancy of the Engliſh. colony there ; and 
ore particularly, that an appellant juriſdiction over Ireland 
dy writ of error had been-uniformly exerciſed immediately in 
be king's bench of England, and finally in the Engliſh par- 
1 neatllament, as far back at leaſt as the reign of Edward the firſt, 
 prepon}" reſpect alſo to the late commencement of Engliſh appellant 
7 of th uriſdiction, as exerciſed by the Engliſh houſe of lords over 
vhen thlreland in equity cauſes, I ſhould have explained, that it was 
orge the be accounted for in a great meaſure, from the late adjuſt- 
s part ent of the appellant juriſdiction from our own courts having 
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this wafriginal juriſdiction in equity; it being well known, that 
a im 


Fic appellant juriſdiction of our houſe of lords was queſtioned 


by 
JN 
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by an Engliſh houſe of commons, as lately as the reign of ¶ except 
queen Anne. Having thus gone through the matter of fact as ¶ clarate 
to the political connection binding England and Ireland to-Ithat 1 
ether, I ſhould then have proceeded to ſhew, that the ſubor-{ Great 
; a contended for had as fair a foundation as the moſt I nreten, 
admired governments in general have: namely, that however Anal 
force and oppreſſion might anciently have operated; yet finallj ſ tranſac 
the ſubordination of Ireland to England in a certain qualified cumbe: 
way, was ſanctioned by the conſent of thoſe over whom it is points 
claimed; what paſſed between the two iſlands amountingWheth 
impliedly to a ſort of contract between them, that the ſubor· Ithe thr 
dination of Ireland ſhould be taken by England as the priceſone gre 
for ſuch an entire communication of its government lawiff] mean 


| and liberties, as ſhould conſolidate the inhabitants of theſÞThe ty 
N two iſlands into one nation. Therefore I ſhould have in- claims 
6 ſiſted, that rightly underſtood there was nothing inſolent inunder v 
it the claim over Ireland as a ſubordinate kingdom, nothingſlhy her, 
vil: degrading, nothing which cauſes the leaſt individual inferi · Ian ney 
| ority as — the natives of the two iſlands; but on thę without 


contrary, that the inhabitants of both were perſonally equalſhyithout 
| in privileges, equal in liberties, equal in capacities to holdfſheing th 
: offices and eflates, equal in every thing, Having broughty givir 
i the ſubject into this favorable point of view, and thus at. inks of 
0 tempted to obviate all invidious diſtinctions, I propoſed taſkhe ſterr 
| have concluded with ſtating certain inconveniences and em pendant 
; barraſſments, which might ariſe to both countries, if any ofhave loo 
5 the three great links by which I then conſidered England aniftender e 
1 F | Ireland as politically united, ſhould be broken; that is, iſſknd bein 
| Ireland ſhoul inſiſt on independency in reſpect either of thihencefor 
l | executive magiſtrate, its legiſlature, or its judicature, Such ly. ( 
' 


was the project with which I once pleaſed myſelf, for the ſakSonper tl 
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of continuing what I then was inclined to think the true an 


| proper lines of political connection between England anc 
| * aa But that project is now at an end; and I chief 
ſtate that it once exiſted, in order to expreſs, how my min 
© - feels the adjuſtment which has been recently made. Irelant 
is now. poſſeſſed of a legiſlature independent of the Britill 

parliament, and exerciſes appellant juriſdiction for itſelf wit 

equal independence. She claimed a right to theſe indepen 

. 2 2 dencies; and ſtatutes have been paſſed in Great Britain, whic 

| 6.5, 2 in ſubſtance acknowledge the right of Ireland to both. The 
| 5 373 claims by Ireland then, with theſe acknowledgements b 
| 2 Great Britain, amount in my conſtruction to a ſolemn renun 
| ciation by the Britiſh parliament of all pretenſions either t 
\F / legiſlate for Ireland, or to exerciſe Fg gs ons it 1 
1177 any degree or form; a renunciation without ſo much as o! 
| ab if; : £4 * 7 ; 4 | exception 


| 
| 
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| | 
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ign of exception. From the moment therefore, that the Britiſh de- 
fact as ¶ claratory act of the 3 of George the firſt was repealed, and 
nd to- that Ireland prevailed in obtaining from the parliament of 
ſubor· ¶ Great Britain a renunciation ſo ample and unambiguous ; all 
e moſt pretence for further controverſy on points ſo ſolemnly and 
owever finally decided ceaſed to exiſt; and ſo ſeeing the important 
finally tranſaction between the two iſlands, I thought it a duty in- 
ualified cumbent upon me to deſiſt from further inveſtigation, or ſtirring 
n it is points thus finally compromiſed by the proper authority. 
unting Whether Ireland was once connected with Great Britain by 
ſubor-Fthe three grand political links or not, certain it is, that only 
e priceſſone great Tink now ſubſiſts to keep the two iſlands together; 
t laws] mean the link from their having one common ſovereign. 
of the The two other links of the chain, thoſe from Great Britain's 
ave in · claims of legiſlative ſuperiority and of appellant juriſdiction, 
lent inflander whatever title they may have been heretofore poſſeſſed 
nothingfy her, are now ſo abſolutely periſhed and gone, that they 
inferi · Ian never be revived, unleſs Ireland ſhall voluntarily deſire it, 
; on thetyithout breach of faith in Great Britain, and conſequently 
y equalſyithout national diſhonour. Two of the three great links 
to holiheing thus diſſolved, let us from henceforth ſupply their place, 
broughtſhy giving new ſtrength to links of another kind: I mean the 
thus at. inks of reciprocal kindneſs between the two nations. Let 
oſed tuſthe ſtern claim of empire be ſucceeded by a ſtrong and inde- 
nd em pendant friendſhip. Though Great Britain might heretofore 
f any have looked down on Ireland, as the aged parent looks on the 
and andtender child; Ireland — now attained the age of ripeneſs, 
at is, iſpnd being thus emancipated from all parental authority, let her 
r of thilhenceforward be received by Great Britain as a younger ſiſter 
. Suclfnly, On the other hand, though Great Britain has now no 
the ſakYonger the leaſt claim to a parent's authority over Ireland, let 
true anhe latter iſland exert its natural and charaQteriſtic genoroſity 
and anGf mind, by in future cvincing, that the ties of a ſincere fa- 
[ chieflſily affection have more real and more permanent force, than 
ay minghe ſtrongeſt chains ever forged by the rigid hand of power. 
IrelanBome embarraſſing ſituations will moſt probably ariſe from the 
> Britilfite adjuſtment of the political relation between England and 
ſelf witffreland : for how is it poſſible, that two ſuch great lines of 
indepeny} national conſtitution, as a declared and partly exerciſed 
n, whicYubordination of legiſlature, and a long and at laſt fully- 
» Thelfterciſed ſubordination of judicature, ſhould be extirpated, ' : 
zents dFithout ſome temporary diſorders, ſome occaſional difficul- 
n renunes? The collective and political body in ſome points of view 
either Fay be well reſembled to the individual and natural one. In 
ver it Toth there is an infinitude of parts, by the conjunction and 
ch as OSinneCtion of which the whole and entire body is formed; 
xceptior and 
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Nor ſhould they be applied to any arrangement paſt or .t 
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and ſuch conjunction and connection are more particularlyſſthe ec 


obvious and eſſential between the great leading ſubſtances and iin bot 
the numberleſs ſmall inferior branches; which latter, beingſſhery 1 
dependent in their nature, muſt be affected with, at leaftfinind : 
temporary diſorders and obſtructions, as often as the formerſtrongl 
experience an —— new arrangement, however tend - n, th 
ing to improvement. But in both caſes, it appears moreſher tu 
ſafe and prudent to wait patiently for the ſucceſſion of inci- nd fo 
dental diſeaſes, and to combat them ſingly. as they. ariſe,ſſn affec 
than at once to form too vaſt an enterprize, by immediatelyſhious 1 
attempting to find out and apply one general remedy. for theirfyery p 
entire prevention, New political ſettlements will ever beſſo find 
accompanied with jealouſy in thoſe, who by their vigour offþf our 
conduct obtain conceſſions ; and with a proportionable ſenſehrefſed 
of pain in thoſe, whoſe fault or misfortune it is to have giveaſſo his p 
occaſion to inſiſting upon them. Much time, joined within ſh: 
much experience of a mutually faithful adherence to the neyſFf politi 
ſtipulations (ſuch as evinces, that there is not any IJateniſſcration 
deſign on the part. of thoſe gaining the conceſſion to m 

ſtil] further claims; nor any latent infincerity on the part off I nov 
thoſe from whom the conceſſion moved, any latent deſign teſpect t 
revoke it) muſt be aſſuredly requiſite, before the jealouſy difeader v 
the former can ſubſide or the pain of the latter be ſubduedffrs 8 ar 
Nor whilſt theſe nice feelings are in full force, can it he otherF$deratio 
wiſe than doubtful, whether it may not be in ſome: degreqſuble to 
premature to propoſe new extenſive engagements of any ſorffnin pe 
between two countries, under influences and prejudices opeſput this 
rating againſt a diſpaſſionate and. impartial conſideration, ; byhhere, 
which only it ſeems poſſible to fix upon any further great arſ}ng the 
rangement for the benefit of both, without making an unduWſle cor 
facrifice of the intereſts of one of them. It deſerves alſo tyſtediatet) 
be conſidered, whether the conſequence of too early an atWpious, 
tempt in this way, however perſuaſive the temptations to ii do nc 
may not be, not merely a failure for the preſent; but an en ready it 
tire diſappointment of all hope of accompliſhing the intendeFer, ful] 
good in future; or at leaſt a far longer poſtponement of it his lor 
than would probably happen, ſhould it be reſolved to wait folfon ; as 
the moſt favourable 1 of adopting ſuch an enterſade of 
prize. General as theſe remarks in, reſpect to England anFerogati1 
Ireland are, they will not, it is hoped, either be loſt uponſſoſt lawy 
or offend the cool penetrating and experienced reader. I hery conſi 
are not pointed at any particular party or claſs in the ſtatFrial, I h 


come. They are really intended with the generality i 
which they are expreſſed; being moſt ſincerely offered fe 
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icularlyſhhe equal and common uſe of all deſcriptions of perſons 
ces andfin both iſlands. Throughaut this ſhort conſideration of a 
-,” beingſhery large ſybjeR, I have endeavoured- to. baniſh from m 
at leaftfſnind all corruptives of judgment whatever. Indeed I mo 
formertrongly feel, that on the intereſting ſubje thus obſerved up- 
r tend - In, —4 is a great ſtake depending, no leſs thanw—whe- 
rs moreſther two ſiſter iſlands ſhall continue to conſtitute one great 
of inci- nd folid empire: ——or, whether they ſhall become divided 
y ariſe n affection and intereſts, and ſo. both, fall a prey to the en- 
zediatelyſjious ſurrounding nations; which are anxious ſpectators of 
for theirſvery political tranſaction between the two countries, in order 
ever bello find the means of agprandizing themſelves at the expence 
gour off our humiliation, ith ſuch a ſerious alternative im- 
le: ſenſreſſed upon his mind, a man muſt be the. verieſt of all ſlaves 
ve givenſſ his paſſions and his intereſts, who on ſuch a national con- 
ed withſ:rn ſhall ſuffer his opinions to be under the guidance either 


the neuf political or of perſonal partialities, or of any other conſi- 
y latenſerations beſides thoſe of publick good. 

to make 

e part off I now reach the important: ſubje& of the prerggative in 
deſign ti 


ſpect to the opening and ſhutting ports and EMBARGQES, The 
ader will find this great head of prerogative treated in chap- 
rs 8 and q of the ſecond part of the treatiſe ſtill under con- 
deration. Indeed the firſt 0 is not immediately appli- 
able to the ports, being on the power of the crown to re- 
rain perſons from going out and from coming into the realm. 
ut this power as to the perſon, whether at the ports or elſe- 
here, and the power as to merchandize by opening and ſhut- 
's the ports, are kindred prerogatives ; and as ſuch lord 
e connects them, by firſt treating of the former, and im- 

ediately proceeding to explain the Jatter. On both he is ſo 
pious, that I doubt, whether the two chapters, I thus refer 
do not contain much. more real matter, than all we have 
ready in print being put together would amount to. How- 
er, full as theſe two chapters are, they are not the whole 
his lordſhip's collections on the two prerogatives in queſ- 
on; as appears to me from an examination I heretofore 
ade of one of his manuſcript volumes on the rights and 
erogatives of the crown in general: and as I preſume, that 
ft lawyers will be anxious to ſee every line written by ſo 
ry conſummate and upright a judge on a ſubject ſo ma- 
rial, I have given an extract of this part of the work laſt- 
mentioned 
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oors. 5.119, 
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18. E. z. 
cap. 3. 


— PREYTACE. 


mentioned in a note below *, which I am enabled tl 
do by the favour of the preſent poſſeſſor of the origin 
manuſcript. Formerly I had myſelf made ſome collect 


Ob 
ol prof 
* What follows is an ertrag from a volume of Lord Hale's colleQi ag, 
concerning the Jura Corone, It was copied by me from the original ¶ © - 
lord Hale's exwn hand- curiting, in the preſence of the worthy polleſſor 


the manuſcript, and as I underſtood at the time with liberty to make ſug, E 


uſe of it as I ſhould think fit. I have endeavoured to preſerve the (puff. 7. 
ling throughout. es 
« In the next place wee come to the kinge's power in or xNn1nGE wfſ® (.) 
| „ $HUTTINGE the ports. « . TI 
44 & 13 
* Touching the 8nUTTINGE of the ports. _— 
mitte. 
« 1, By reſtraininge of perſons to paſſe the ſeas. peal of 
Zy the ſtatute of magna carta cap. 30. emnes mercatores, wifi publi viſe gag 
« antea 3 fuerint, babeant ſalvaa et ſecurum conductum exire N /"8"45! 
« Anglid et redire, &c. But fuller in the charter of kinge John, whe dors. F 
« after the ſaid act, liceat de cetero unicuigue de regno noſtro exire et nf 2. Th 
« dire ſalvs et ſecure per terram & per aquam, ſalvd fide nerd, ff of coigne 
tempore guerre vel per aliquod breve tempus propter communem utilitaten and wea 
« exceptis **: et atlegatis ſecundum legem terre, et gente conf « , wh, 
« nes guerrind, et mercatoribus, de guibus fiat feat prædictum oft, of — 
„ By which and by many other authorityes it appeares, that at leſt til ſtrength 
« prohibition every man may without any licence paſſe the ſeas. tion inhil 
thus the law continued until] the ſtat. ofg. R. 2. c. 2. which now E. 3. m. 
repealed by the ſt. of 4. Ja. Vet it likewiſe appeares, that the kia bow es, 
& may by his prohibition reſtraine the paſſage of any perſon; and th goods. 
« reſtrainis were of two kindes. « 4. Th 
« 1. The particular reſtraint by the writt de ſecuritate inveniendi goods to 
« great regnum. Vid. F. N. B. 85. This is cleare, and as cle of cuſtor 
« lizewiſe, that the kinge may by his writt under the greate or pm Clauſ. 5. 
ſeale command the return of any ſubje& beyond the ſea. #ide for u And in 
and the paine of diſobeying it ſt. 13. Eliz. cap. 3. Dy. 12 and 11 not part 
* 375» | no procla 
„ 2. The general reſtrainte. And this is clerely that intended by theſe thin 
« ſtat. of magna carta, niſi public? aniea probibiti fuerint (not as iff the party 
* muſt bee a prohibition by act of parliament); and this appeares by W« (a.) N 
«* conſtant practice eſpecially in time of danger, when a free paſl —Upon t 
might either weaken the ſtrength or diſcloſe the ſecrets of the rea f. 4. cap 
Vid. claus. 11. H. 3. m. 25. dors, 10. H. 3. 27. dors. 2. E. 3. m. N Uſed. 
«© dors 3. E. 3. m. 36. dors. and infinite others. And this prohibit , 
the kinge may take off generally or particularly as he pleaſeth. Fs, yh 
„II. Touching the prohibitions of exportations and importations — 
6 commodities. did ariſe b 
t is true, that by divers graunts in parliaments the ſea ought to 
open for exportation and importation of merchandize. Rot. Parl. “ And fo 
„E 3. n. 17.22. E. 3. n. 8 Item gue paſſage de leines et autres u 
* chandifes ſorent "gee wa faire apreſies oufler la cuſlome a les e The kie 
„ chaunts, que ont ler cuſtumes du Rai pay un certain, quel: apreſt {off mation be 
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ns concerning embargoes. But they are principally 
tracts from reports and books, which are in every 
| | lawyer's 


nabled ti 
origin 
collecti 
On 
Pl profit des ditt merchaunts et eutrageouſe grevance & nuſchance a votre 
: ann. REST. Sit le paſſage vert, et que cheſcun poit paſſer fraunche« 
's colleQtic nent, ſavant au Roi ce que lui eft due. Vet clerely the kinges of this 
original oy ime always exerciſed a power in reſtraint of the free paſſage of ſome 
poſſeſſor TY commodityes of this realme by their own power, as well before as after 
make = 12, E. 3. And though complaints were made of it, yet the crown re- 
ve the ſpeſſ uined the power. Vid. ag. E. 3. n. 28. 1. H. g. n. 41. 


« Some inſtances of the particulars, 


INGO u (1-) For exportation prohibited. Vid. clauf 
« 1, The kinges have uſually before the ſtat. of 1. & 2. P. & M. cap. 11. _ 
4+ & 13. Elis. cap. 15. prohibited the exportation of corne and graine; , N 1 : 
becauſe the neceſſary ſuſtenance of the realme. And this is in effect Clauſ 1 
admitted legal, Rot. Parl. 17. R. 2. n. 39 Upon a petition for the re- E 4 m. 11 
peal of ſuch a reſtraint, the anſwer was, Le Roi le voet a preſent, pro- 4,7 B. 18 0. 

A publ viſo gug bien liſe a «7 counſel a reflrainer le paſſage quant il ſemble be- Clauſ. a 

n exire ab. For ſuch reſtraints, vide clauf, g. E. 3. parte 1. m. 21. E » as 
dors. Rot. Parl. 50. E. 3+ u. 156. 42 118. 


ho, whe 

excire ot off © 2. The kinges of this realme have uſually prohibited the exportation Clauſ. 47. 
e nerd, uf of coigne and bullion before any act to reſtrain it, becauſe it is the riches E. 3. m. 12. 
m utilitate and wealth of the realme. Clauſ. 30. N 3. m. 11. dors. B. 127. 


« 3. The kinges of this realme have uſually prohibited the ex jon Of wools 
or 3nd wool- 


gente con 
of armes, or ſuch other thinges as are for the neceſſary defence 


at leſt till ſtrength of the realme. Vide clauf. 10. E. 3. m. 31. dors, a proclama- tels, 
ſeas. tion inhibiting the exportation of boards or timber for ſhips. Clauſ. 38, 49- E. 3. m. 
h now E. 3. m. 29. 4 prohibition of exportation of horſes, falchons, thread, ay 


bowes, arrowes, bow-ſtringes, and arms, and to arreſt the ſhip and 
goods, The like prohibitions of commerce with enemies. Clauſ. 43. 


« 4, The kinges have uſually reſtrained the paſſage of cuſtomable E. 3. m. 3. 
goods to ſome particular ports for the beiter preventinge of defraudinge dors. B. 50. 
al of cuſtomes, and at theſe ports the cockets kept. Thus did E. 3. Now ſettled 
ate or pri Clauſ. 5. E. 3. parte 1. m. 12. dors. | dy the act of 
Vide for Af « And in theſe caſes prohibitions of this nature were legall, and for the. Eliz. cap. 


12 and 1 moſt part the cohertion was by ſtay of the ſhip or goods prohibited; for ! 1+ 
do proclamation could induce a forfeiture ; and for that cauſe moſt of 


it the kit 


ended by i theſe thing es were provided for by act of parliament, which ſubjected 
(not as i the party to a forfeiture or other penalty. — = pe- 
ares by if (a.) Now for an inſtance of a reſtraint of foren trade or importation. P dor 
free paſl Upon this the acts of magna carta, cap. 30. 9. E. 3. cap. 1. 25. E. 3. 828 _ 
the real g. 4. cap. 2. 2. R. a, cap. 1. lye heavy 3 and it bath been ſeldom prac- reſt a 
E. A 5 tiſed. Vide a reſtraint of foren trade in Ireland, 3. R. 2. n. 44. Clauſ 46 
o 4 „ Thus much for the kinge's power of ſhuttinge the ports; which, E. 3 m. 28 
" _ | though it was ſometymes uſeful and profitable for the kingdom, yet of- B. 110. 
por tation temtymes was made a meanes of great damage and * which 
did ariſe by lettinge looſe the reſtraint to particular men for profit, 
ht to 15 
an arl. “ And ſo ariſeth the next conſideration of the kinge's power or 


autres n OPENINGE the ports, 


e @ les The kinge might open the paſſage, which either by his own procla- Vid. Clauſ 
 apreſt UF mation be bad reſtrained, or which by act of parliament were reſtrained, 46 — 
| either 22. oe. 


B. 118, 
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lawyer's reach; and ſince having ſeen lord Hale's ſuperi office 
collections, I am become too much out of conceit with my ment 
own to give them in print. Nor ſhall I, at leaſt on the pre. eſled t 
ſent occaſion, venture to dwell very much on a ſubject, which, caders 
from lord Hale's cautious and doubtful manner of handling" ot 
it, I perceive to have been conſidered by him, as having faffern 3 
more both of difficulty and delicacy, than heretofore occurreſePrOA 
to my mind. It is alſo an additional reaſon with me for being jouſe, 
now more reſerved; that I obſerve in one part of fir Henr els dit 
Yelverton's argument in the Case of ImposrTIONS fomdf”* mo 
weighty confiderations on the nature of the king's prerogatin putatio! 
at the ports, which of themſelves are enough to cauſe a ver emen 
ſerious deliberation before riſquing any remark on ſuch a ſub"frienc 
jet. There is however one point, on which I already ftan' ff the 
in ſome degree committed, by my preface to the eleventh von 
lume of the State Trials, where my aim was to queſtion the arliam- 
propriety of reſtricting the prerogative of laying embargoes ent d: 
whatever may be its nature or extent in other reſpects, to then o 
ſingle emergency of actual war. Even on this point, when | d ev 
firſt read lord Hale's collections, I thought myfelf in danger Pen 
But, fortunately for me, 1 find, that ſo far as relates to the 
diſtinction between actual war and other public calamity, again. 
which my remarks were apparently directed, there is enough} 
in his lordſhip's view of the fubje to countenance my manneſ 
of obſerving upon it in the preface before cited. And he 
notwithſtanding my preſent confeſſion of the neceſſity of gre 
reſerve on ſuch high topics, I cannot refrain from remarking 
little on the turn of a very famous parliamentary debate in ti 
preſent reign on the law of embargoes. The ſubject of it aroſ 
thus. In the autumn of the year 1766 an af 


eſentec 
gere an 
dr our 

lat cc 
diſpen 
buſe, th 
om ſet 
tiginal 

&t of in 


arming diftre 
was cauſed by the ſcarcity of wheat, and there was an appa 
rent danger of the want of a ſufficiency to "ſupply the con 
ſumption of the country: under which preffure the crow 
by advice of the privy council ifſued a proctamation for an em 
bargo on all wheat and flour going out of the kingdom, until th 


either in reſpe@ of this or that particular commodity'; as when exportation of for th 
„ fome particular wares were reſtrained in reſpect of the place, as the tranſport: that t! 
< tion of wools to the ſtaple. This is cleere and without queſtion, whereof'be equentl 
* fore, Theſe licences were alſo. complained of, and often enacted againſt, buy, | ' 
© could never be remedied. Vid. 21. K 2. n. 82, and the procurers of ſuch e upon 
** ceaces puniſhed, 51. E. 3. n. 1). Vid. 21. H. 6. n. 29. 9. H. 6. n. 33." urred t 
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dvice of parliament could be taken. Soon after the par- 
iament was afſembled; and then this embargo, though con- 
eſſed to be an expedient meaſure, was treated by ſome great 
caders in both houſes as an adventurous breach of the ſta- 
ute of 15. Cha. 2. c. 7. which permits the exportation of 
orn and grain when under a ſpecified price, This ſeeming 
Seproach cauſed warm debates in both houſes. In the upper 
Mouſe, two lords then high in adminiſtration, who were not 


ſuperio 
vith mf 
the pre. 
which, 
1andling 
ring f 
ecu 


1 eſs diſtinguiſned for their ardent love of liberty than for 
xs ſoml de moſt ſplendid and captivating oratory, took fire at the im- 


utation of having acted illegally; and in the warmth of the 
. venloment for once in their lives uttered words thought to be 
h a ſub friendly to the conſtitution of their country; their defence 
dy ſtan f the meaſure having been conſtrued, to attribute to the 


rogatin 


enth vorn à power of di 2 with and ſuſpending acts of 
Rion th arliament in ſuch a caſe © extreme emergency as immi- 
bargoe ent danger of famine. Off their guard, thoſe truly great 
- to thi? could not have been on a more tender ſubject of law; 
pls d even though there had, been no political enmity to 
danger erben the provocation, the mere ſemblance of a diſpenſing 


octrine was enough to cauſe alarm. Accordingly, the mo- 
nt they were ſuppoſed to be ſufficiently committed, a tor- 
nt of rival eloquence burſt forth from a law-lord ſtill in 
ffice z who levelled his choiceſt thunder againſt the juſtly 
lious and condemned prerogative of ſuſpending laws, and 
o ſeemed to ſet at defiance thoſe united powers, which on 
dme former occaſions he had not ſhewn himſelf ſolicitous to 
ombat with ſingly. In the lower houſe the debate is re- 


es to thi 
, againk 
3 enoug! 
man 
And he 
of gre 
aarking 


1 eſented to have taken a ſtill more vehement courſe; for 

diſtreſltere an ancient member, who had for years profeſſed zeal 
A appa r our laws and liberties, is ſtated to have aſſerted broadly, 
the conlt . whenever the public is in danger, the king has a 
4 diſpenſing power; which gave ſuch ſtrong offence to the 


duſe, that he found no ſmall difficulty in delivering himſelf 
om ſerious conſequences by repeated explanations of his 
riginal words. The reſult of the whole was paſſing an 
d of indemnity, as well for thoſe who adviſed the embargo, 
for thoſe who executed it; and in this act it was recited, 
that the embargo could not be juſtified by law.” After 
equently reflecting upon this tranſaction, the firſt day's de- 
ate upon which in the houſe of lords I myſelf heard, it oc- 
urred to me long ago, that there may be ſome reaſon to 
ubt, whether the ſuppoſition, that this famous embargo 
advic Was 
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Is it perfectly clear, that the ſtatute of Charles the ſecor 


xxxii ee 


was clearly indefenſible on every other ground, as well as d ould 
the hateful and unconſtitutional ground of a ſuſpending pre uſt | 
rogative in the crown, is really well founded. To expref aftly, 
more than a doubt on a point taken pro confeſſo by the le he 
giſlature, would be indecent in a private individual of _ 4 
deſcription. But under the peculiar circumſtances, to whic pre 
I impute the condemnation of the meaſure as illegal, it mz 1 4 
perhaps be excuſable even in me, if, for the ſake of otheiſf”© *© 
important caſes which may in future ariſe, and to preveniif®© _ 
prejudice to the general queſtion on the crown's power of "ag | 
laying embargoes in time of war, time of famine, and ot, 4 | 
ſuch great public emergencies, I riſque a few obſervationſ® _ 
upon the turn of the debate before ſtated. I do mdf” ks 
heartily agree, that the embargo was not defenſible on ti * - 

roun of a ſuſpending power in the crown ; and that . 
octrine of ſuch a tendency, though it ſhould come fro, 221 
the greateſt ornament and friend the country ever had, ought , * 
to be inſtantly and ſtrongly reſiſted. But is it certain, tt r all 
there was no other reſource of argument, wherewith to ha 


ſaved the embargo of 1766 from parliamentary condemnation on 


- ; * a bargo 
intended more than to remove certain prohibitions or imp © 


diments, which then made or were ſuppoſed to make t ton 
exportation of corn unlawful? Without going into a loi * * 
and intricate inveſtigation on the previous ſtate of our ity is 1 
relative to the exportation of corn, is not the language ton of 
the ſtatute itſelf an implication, that at leaſt there was pu be la 
valent a notion of ſome exiſting prohibition againſt exponiſy. he 
ing corn ; the liberty to export being given, with the 3 f 
dition of theſe words, any LAW STATUTE er USAGE to Til, of 
CONTRARY notwithſtanding ? Is it undoubted law, that, bh,. we 


cauſe a commodity is in general exportable, therefore it left 

not be touched for a time by an embargo? Had this | require 
gueſtion been put to the noble law-lord, whoſe eloquend crown 
was the chief cauſe of procuring a condemnation of the en ainty 

bargo of 1766, would he till 1 anſwered that it was Mible ab 
legal? If he would fo have anſwered, would it have beq may in 
becauſe he thought, that there is no power in the crown 
lay embargoes without the ſpecial — of an act 


parliament; or becauſe he conceived that ſuch a prerogatiiſ gurſely 
notwithſtanding the poſſibility of groſs abuſe of it, really «ly it n 
iſted, but that it was only exerciſeable in times of actual ufo. I. 


or becauſe though it might be exerciſeable in time of da 
ger of famine or of any other great public calamity, yet 
| | 4 


xa AC xxxiii 
ould not be exerciſed on any ſingle commodity, but 


1 = uſt be general and reach to all merchandizes whatever? 
o eb, how would the noble lord alluded to have anſwered, 
| the 1 he had been aſked, whether a ſtatute, made to lega- 
| of ulle a prohibited exportation or one ſuppoſed to be pro- 
3 jbited, ought to be conſidered as made to alter in effect the 

it w of embargoes; and if not, whether an embargo, other- 
3 


iſe legal, became illegal, merely on account of ſuch a ſta- 


of othe te made diverſo intuitu ? "Theſe queſtions are propoſed as 


Nos ze moſt decent manner of opening the courſe of my mind 
* che famous ſubject of the embargo of 1766 ; and of ſhew- 
he g, that the doctrine of * with and ſuſpending 
gr ans was as foreign to the r general queſtion, which was 

o maen to be decid upon, as it ever is alarming. But though 
> hank have certainly marked the proceſs, by which I conceive the 


of the caſe ought to have been explored ; I muſt pro- 
| againſt having it underſtood, that my ſentiments are made 
on all the points thus ſtarted. It is far otherwiſe ; more 
ecially ſince reading lord Hale's collections on the ſubject 
-  embargoes. What I wiſh upon the whole to convey to 
nation reader is, that, if the declaration, of the illegality of the 
bargo of 1766, is conſidered as a declaration againſt its 
or PS ins indefenfible on the principle of a diſpenſing or ſuſpend- 
make t > prerogative, it cannot be too much applauded : but that 
Ihe declaration, as in ſtrictneſs from its unqualified gene- 
ity is the literal conſtruction, ſhall be taken as a condem- 

tion of the embargo on every other poſſible ground, it is 
de lamented, that thoſe other conſiderations, I have ſug- 
ſt exported, had not been made the” ſerious topicks of diſpaſſionate 


1 the pate. Nor can I conceal, that, ſo far as my weak judg- 
E to THE it of the matter goes, the doctrine of embargoes, which 
that, ore was too much involved in doubts and difficulties, is 
re it e left with ſuch new accumulation of embarraſſment, as 


1 this | require a muy adjuſtment of the law on this power of 


crown, by a ſhort ſtatute, not only fixing its extent with 
f the enſftainty, but to the utmoſt guarding its exerciſe againſt all 
it was ble abuſe, It is very eaſy to ſay, that an illegal embar- 


may in a great and apparent extremity be reſorted to; 
crown that afterwards parliament will ſanctify the. deed by a 
ute of indemnity. But, beſides the danger of familiariz- 
| ourſelves to the exerciſe of illegal powers by the crown, 
really ſly it not be doubted, whether, when it is once become 
_ 1 I. C current, 
e a 


ity, yet 
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current, that an embargo is legal there is not a probabil 
ty of its being reſiſted; and if reſiſted, whether very fat 
conſequences might not happen to thoſe employed to enfor 
it? Thus having exhauſted all I have at preſent to advan 


aſter] 
zaſon 

uall 
ith ſc 


on the law of embargoes, I ſhall now take my leave of iffefrien 
by apprizing the reader, that there is exiſting in the hanred ; 
of others as well as of myſelf a moſt copious and learngſhe lan 
diſſertation in favour of the legality of embargoes. It them 
compoſed in January 1778, and was given in the form hd ext 


an opinion on a then recent Iriſh embargo, by a king's ſnpreſl 
e at law ; whoſe profoundneſs and extent of legal knoqbjects 
edge would entitle him to be claſſed on the ſame form wiſfad iml 
the famous mr. Plowden, if that great lawyer had been bag to a 


to ſhine a living ornament of the preſent times. the r 
| er mi; 
II. 


fecting 
a pol 

The ſecond tract in the volume is on a ſubject, to whienon i 
lord Hale appears to have frequently directed his attentioFfritain 
for beſides this unfiniſhed piece on the amendment of trimo! 
law, I have another fragment of his compoſition on the fanl! par! 
ſubject, being one of the manuſcripts of which mr. Jekylerhaps 
kind preſent to me conſiſted; and there are alſo ſome thouginly w 
tending to a like point, intermixed in lord Hale's excell: edit 
preface to ſerjeant Rolle's Abridgment, of which his lordiq; enabl 
was the editor.—In the treatiſe now preſented to the pul time 
lick, there will be found a great variety of things to recoiight h. 
mend it.— In the general conſideration of alteration of layadingl 
the reflections made by lord Hale almoſt exhauſt the ſubjeÞ publi 
for ſo deeply he appears to have thought upon it, fr one r 
ſcarce a caution againſt being either too yielding to alteſf parlia. 
tion or too averſe to it can be ſtated, which he has pn, wh 
ſuggeſted. It is to be lamented, that when he reaches Ell kne 
particular ſubject of our own laws, he was not equally In, the 
pious ; and that he did not find opportunity of compleatiffer lyin 
this part of his deſign. However the ſubjects he has tougJight h. 
ed upon are intereſting. Two of them are now particuqpm the 
ſo, as like topicks have for ſome time paſt been, and IF eſtab] 
are under parliamentary conſideration, I mean the ſubjqyſolving 
of reforms of office, and the crown lands. With reſpe&tFople, i 
the former, the commiſſioners of public accounts, to wiſfrency « 
} | maltFher con 
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probabilaſterly labors the nation is ſo much indebted; will not have 
very fateaſon to be diſpleaſed ; becauſe they will find, that they are 
to enforettually anticipated in ſome of their ideas of official reform, 
o advangſſith ſcarce a poſſibility of their knowing it. Thoſe, who 
zave of efriend the ſale of the crown lands will not be equally flat- 
the hanred ; for it is clear, that his policy was to nurſe and improve 
nd learngiſhe landed eſtates of the crown, not to diſpoſſeſs the crown 
It them; though in his time they were of far greater value 
e form id extent than they now are. His mind might be ſtrongly 
king's ſnpreſſed with the cloſe connection between the king and his 
gal knoqbjects, through the medium of tenures ; and thence perhaps 
form vid imbibed an invincible prejudice againſt any meaſure tend- 
been baſſſho to annihilate for a time what originally was the chief prop 


the monarchy. Perhaps though no judge ſeems to have 
er mixed with his loyalty to the crown more jealouſy cf its 
fecting independence of parliament, he might have ſtartled 
a policy, which, if accompliſhed, might produce a pheno- 
enon in a monarchy of feudal extraction: a king of Great 
ritain beginning his reign without an acre of land for his 
trimony ; nay with ſcarce any other pittance to ſubſiſt upon 
Il parliament ſhould be aſſembled to relieve his diſtreſs. 
zrhaps though lord Hale might have thought, that it cer- 
inly would endanger the conſtitution of parliament, if the 
reditary eſtates of the crown ſhuuld become ample enough 
enable the king to carry on the government for any length 
time without parliamentary aids ; yet on the other hand he 


, to wh 
attentio 
ent of 
n the ſa 
nr. Jeky| 
me thoug! 
' excelle 
his lord} 
o the p 


to recaſſieht have revolted at the idea of ſeeing the crown ſo de- 
Pn of layfadingly impeveriſhed, as not to be able either to diſcharge 
he ſubje$ public functions, or to diſcharge its private expenditure 
'n it, tr one moment, without aſking 8 from the two houſes 
to alteſſ parliament. Lord Hale had been the ſpectator of a revolu- 
he _ Wn, which for a time had overturned the monarchy ; and 
reaches 


ll knew, that, „ r the brilliancy of its reſtora- 
P 


equally n, there ſtill ſubſiſted a ſtrong ſpirit of enmity to the crown, 
compleatifer lying wait to undermine it. In his time, therefore, he 
has touight have cauſe to fear, that even momentarily ſeparating 
' particulſom the crown the whole of its landed patrimony might 
en, and iÞ eſtabliſhing a moſt dangerous precedent, for gradually 
the ſubjqſlolving that variety of connections between the crown and 
h reſpect Fople, in the maintenance of which in due vigor the ad- 
s, to - wiſfrency of the monarchical part of our government to its 


maliFher conſtituent parts muſt depend, All this one might eaſily 
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much of rant and declamation. Yet I cannot think, that! 


xxxvi 555 
ſuppoſe to have influenced the mind of lord Hale, when | 


was writing the chapter on the inconveniences in the | * 
nagement of the king's revenue, one object of which is e * 
plained to be, that the hereditary revenues of the cron. 
might not be impaired. If there was force in ſuch reaſoni 3 le 
in his time, there was ſtill greater ſome years after, whe — ju 
queen Anne ſucceeded to a crown far more impoveriſhed in i; © df 
landed poſſeſſions, than Charles the ſecond, It is no wondf. w. 
therefore, that on her acceſſion a policy ſhould be adopted i... 
patliament, the profeſſed object of which was not merely; 
to preſerve the ſmall remainder of the _ patrimony, but .. A : 
effectuate gradually ſuch an increaſe of it, as might reſte 

the diminiſhed dignity of the crown without in the leaſt ei 5, ;. , 
dangering our free conſtitution. Hitherto that policy M. 1 
operated with ſuch ſurpriſing ſlowneſs, that the ſum total © 1 
the clear produce from the land revenue of the crown, incl. varie 
ding Wales and the Duchies of Lancaſter and Cornwall, N the 12 
inferior to the clear income from the landed eſtates of ſonff, redue 
of the king's ſubjects. It muſt, however, be confeſſed, u co 


a time may come, when this policy, with the increaſe fn 
contingent acceſſions by eſcheat and forfeiture, may ſo hi 
augmented the landed revenue of the crown as to render 
formidable; more eſpecially when it is conſidered, how gr. 
the revenue is, with which the crown muſt neceſſarily cc 
tinue entruſted for keeping down the intereſt of the natior 


e, lo 
the ſa 
orks: 
ade to 
hen un 


geſt of 


debt. Whenever alſo that time ſhall come, it will be as cf 1c. 
venient to remove the reſtraint of flienation, as in the reign}... wc 
queen Anne it was to impoſe it. But till ſuch a time fn. Bac 
approach, the ſubject — well deſerve ſerious conſideratiq , in 
before the policy of cheriſhing an increaſe of the landed eſtal K of 
of the crown ſhall be ſacrificed to leaving the crown withe 3 
any land revenues whatever, under an imagination, that Maſider: 
ſale of ſuch a trifle in point of produce in money will ae law. 
terially leſſen the national debt. I remember, that, in a baſte cor 
by mr. Howell, on the precedency of kings, which reaſin 
publiſhed ſoon after the Reſtoration, that induſtrious auth ore ag 
amongſt other pretenſions of ſuperiority attributed by Hoſpect 
to the crown of England, makes high boaſt of its palacÞ 2... 


its foreſts, its chaſes, its parks, and its ſplendid domain It too 
land of every poſſible deſcription. his, I confeſs, ſavoii, o:.. 


acc 


ſtreſs on ſuch royal appendages is wholly without found. jeal 


tion: for though having large crown poſſeſſions in land m 
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ſuffice to ſettle the point of precedency between rival kings ; 
t I can conceive, that our king's having ſome landed pro- 
rty may be eſſential to the preſervation, both of his own 


when | 
the 
ich is et 


2 gnity, and of a due connection with his ſubjecdts. How- 
ter, wur, it would be unjuſt to leave this digreſſion, without firſt 
ed in Pins juſtice to him who is underſtood to have firſt ſuggeſted 
10 wonel le of the crown-lands in the preſent times. The propo- 
donted en was introduced with an * which would have 
_ OP pnoured even Athens or Rome. Nor is there room for ſuſ- 
w. but Nion, that this eloquence was exerted otherwiſe than with 
Ws reſt rfe& integrity of intention, 

4 "Y It is no more than might be expected from ſuch active zeal 
5 Ih r public good as lord Hale's, that, notwithſtanding the 
nn. ind uſual weight of his judicial and profeſſional fatigues, and 
——_—_ e variety of ſtudies to which he was addicted independently 


the law, he ſhould be prompted ta give ſome attention to 
ereduCtion and improvement of the Jaws of his country, and 
encourage others in like undertakings. Long before his 
e, lord Bacon had anxiouſly laboured to accompliſh a work 
the ſame laudable kind, as appears by ſeveral of his printed 
orks: namely, his propoſal for amendment of our law, 
ade to the crown whilſt he was attorney-general ; his offer, 
hen under his diſgrace and troubles, to aſſiſt in compoſing a 
zeſt of our laws both common and ſtatute ; and his remarks 
obſcurity, accumulation, and new digeſts of law, in his 
eat work DE AUGMENTIS” SCIENTIARUM, Thus even in 
rd Bacon's time the evil from the obſoleteneſs of various 
es in our common law, and the evil from the encreaſed 


es of ſor 
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nded = Ik of our ſtatutes, were ſufficient to ſtrike his mind as a 
vn * Frious one, After the Reſtoration both evils nat only had 
ly in nſiderably encreaſed; but from the great revolution as to 
hee law of real property, which then took place under the ſta- 
5 ich te converting military tenures into ſocage, and from the 


creaſing frequency of new laws, were likely to be yearly 
dre aggravated, Lord Hale certainly took alarm at this 
oſpect of growing inconveniences in a venerable and fine 
ucture, which from its antiquity was already encumbered 
th too many uſeleſs apartments, and from the nature of our 
aſtitution was particularly open to a ſuperabundance of 
w acceflions. Hence therefore, notwithſtanding his appa- 
it jealouſy of the proneneſs to innovation, for which the 
age 


ous auth 
ed by h 
its palac 
domain 
>ſs, ſave 
ak, that! 


ut found 


n land m 


— — 5 


xxxvliĩ PR E F 16. 
the 1 


age in which he lived had proved itſelf almoſt characteriſtig lt d: 
he convinced himſelf, that ſome remedy was become requilf” 
ſite, to reduce and ſimplify our ſyſtem, as well by lopping off. 
antient redundancies, as by encouraging an orderly dige. K 
and a correct elucidation of all the remaining matter, Ie 
former purpoſe could not be attained without the ſanRion 
the legiſlature, Nor could either be effectuated in the be 
manner, without an union of priyate labors in the extend 
vineyard of juridical learning under the m—_ encouragt 
ment of royal patronage. For where was the ſingle indi 
dual equal to ſo vaſt a deſign ? where could have been fou 
the many qualified by education ſtudy and talents for a joit 
execution, whoſe ſituation would allow them to make the ne 
ceſſary ſacrifice of their time without a proſpect of retributic 
from their country? or how could it be expected, that la 
yers, ſuch as the great Tribonian and his illuſtrious aſſociat 
would deſert all private purſuits and all profeſſional emo] 
ments for the ſake of digeſting national laws, without a Jul 
tinian to patronize their toils, and to reward them with ſon 
portion of diſtinction and independence? Lord Bacon's di 
cernment apparently ſaw the matter in this light; for fre 
the beginning he addreſſed king James, as if royal countenand 
was eſſential to the execution of ſuch high plans : nor coul 
lord Hale be ignorant, that in England ſuch enterprin 
wanted the patronage of an Edward' the firſt to feed and chi 
Tiſh them, So far as ſingle perſons, ſo much detached' | 
public employment and important ſtudies and occupation ( 
another kind, could well contribute by the combined exert 
ons of penius and learning, was performed in a very conl 
derable degree by Bacon, and in a very wonderful one | 
Hale. Pity it is, that, from their times down to the p 
fent moment, the body of our law has been ſuffered contin 
ally and rapidly to increaſe, with ſcarce any other aids 
contract its bulk or preſerve its conſiſtency, than thoſe of "I 
caſional private contribution. What would a Bacon or bei mh 
Hale have ſaid ; what would they have adviſed ; had th Sonny 
lived to have ſeen our ſtatute law not only ſwelled alres F ch 
into more than tenfold ſize beyond that which ſo alarm aſſeſſ 
their apprehenſions, but ſtill yearly extending its dime] 'S: E 
ſions by ſuch a ratio, as muſt ſoon terminate in a bulk i Th in t 
meaſurable by the moſt induſtrious and accompliſhed of ler © day 
underſtandings ? Would two ſuch zealous friends to Engl. 
juriſprudence, far exceeding even the Tribonian and Theophil Lp 
Juire, barri 
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„che ſchool of Roman law, have hee | 
geriſte law, have been mere ſpectators of the 
acer Moſt dangerous of all juridical diſeaſes? Would they not have 


we | enerouſly offered their aid, towards forming a plan, for as 
Iy dig radtially curing this diſeaſe of infinite accumulation, as it 
er. Ti” been gradually and almoſt imperceptibly contracted ? 


Vould they not, were they now living, have earneſtly ſuppli- 
ated the ſovereign, or perhaps the parliament, to fave the 
ountry from that ruin, which muſt enſue the moment the 
ence of law and the adminiſtration of juſtice ſhall ceaſe to be 
racticable ?-— Theſe queſtions lead the mind into ſuch a field 


nction « 
1 the be 
extend: 
Ncourapt 


le indie: 

een fou f high mo topicks, that I fear at this time to continue 
or a joi | _ _ which momentarily occur to, me, To 
e the nj > uch an enterprize, at any time, or under any cir- 
etri butt! xr gas 1 — be extreme raſhneſs in one ill ſituate and 
that la aringly endowed as I am. It is an ocean far too boiſte- 


pus for a little ſhattered bark like mine; and therefore cannot 


* too ſoon quitted. 

ut a Jul 

with ſon III. 
con's di 5 


The third article of the volume is a far more copious ac- 
bunt of the office of maſter in chancery, than has ever been 
t printed. It contains internal evidence, that it was writ- 
n by a maſter in chancery, whoſe views it was to reſtore 


for fre 
untenane 
nor coul 


nterprivy n Goel Frum: . : 
and ch bis ofhcial ſituation what he conceived to be its antient rights 
nched M mg ey and what gives a particular weight to his 
pation HH << 2nons 15, that throughout he chiefly derives his mate- 
ed eren from public records. 

ery con 

1 * c 2 only very few hours & remain for compleating this 
the pri "aces cannot forbear from here adding ſome obſeryations 


ncerning the important office of maſter, which ſtrike me as 
operly ariſing from a peruſal of the tract upon it. 
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It is well known, that maſters in chancery are honoured 
ith ſeats on the woolſacks in the houſe of joods; the origin 
which diſtinction probably was their being companions of 
d afſeſfors to the lord chancellor or lord keeper for the time 
ing. Equally true is it, that they are in an almoſt dormant 
ate in that noble aſſembly ; being either the mere pageants 
the day, or at the utmoſt only employed as ſervile inſtru- 


Though thus preſſed in time, I can i i 
| | , not forbear acknowledging, that, without 
n — my —— young friend and — 2 Proby, 
5 aw, in ſtaying by me as a voluntary anrau a ſtill further 
ay of the preſent publication muſt have happened. * | EIS: 
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ments for carrying meſſages to the lower houſe. But from naſter 
the tract in queſtion it will appear, that antiently they wergighe ben 
attendants on the lords for the honourable and important purpolyence 1 
of adviſing the lords on thoſe branches of learning, which beFeard « 
long to their occupation in the ſphere of juriſprudence : au een af 
conſidered in this point of view, they were properly placed neaſies of 
to the judges, who are called upon to afliſt the lords in a fimifithout 
lar way. Here too the reader will be informed, how thiſxpecte 
ſilence, under which the maſters have ſo long languiſhed intient 
the upper houſe of parliament, began. It ſeems, that a mand effe 
ter in the reign of Elizabeth raſhly and indecently opened Migh ju 
mouth, without waiting to be called upon by the lordifering e 
The immediate conſequence was, not merely a reprimand ito ſuc 
the offender, but a moſt laſting puniſhment. to the whole orange! 
der; for from the time of the offence thus committed, otheatiſe 
law-attendants on the houſe were placed above them, and 1 real 
one maſter has ever ſince been required to utter ſo much as out that 
word, The cauſe of this long ſilence of about two centurie 
being thus made known, perhaps it may be at length though 
that the offence, for which the penance was impoſed, is noghd em: 
ſufficiently atoned; and that for the ſake of public utility thr the a 
extraordinary mode of puniſhment ſhould from henceforth cealhifters 
and the maſters be again allowed to exerciſe the faculty Gference 
ſpeech, with all the energy of their more antient predectſht whe 
lors in office. Ween 1 
| | ef rec 
Another diſcovery equally important ariſes from the treatiſſr, was 
in queſtion. It is E an» Fi that, with the exception of verſſhre it v 
rare inſtances to the contrary, maſters in chancery have verſh the m. 
long been mere nominal aſſeſſors to the lord chancellor an of t 
maſter of the rolls on their reſpectiye judicial ſeats. Whaſſhie bee; 
indeed a judge fits for the lord chancellor, it is under an auth appear: 
rity in which two maſters are joined; and then it is underiiſe maſt 
ſtood, that they are co-judices, and therefore have a right Wquiry, 
offer their opinions. But ſo fixed in them is the habit of filenct 
that, even when thus in a fituation which ſeems to exact ti 
freedom of ſpeech from them, it perhaps would be deemed pre 


The 


ſumptuous, if they were to interpoſe themſelves. A very 1 It appe: 
ſpectable maſter, now living, once was bold enough to Pet was 
in his claim to a ſhare of the judicial funQtion when th Sg 
ſitting as co-judex, by avowing and defending a difference ( an who 
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maſter had the courage to join him againſt the judge then on 
e bench. But this is the only inſtance of voluntary interfe- 


ut fron 
1ey wen 


t purpoſſhence with buſineſs on the bench by a maſter, which I ever 
vhich beFeard of: and as to involuntary opinions, ſo rarely have they 
nce: an een aſked for in the two laſt centuries, that it would be a ſpe- 
aced neaFics of cruel ſurprize now to call for their ſentiments in court, 
in a ſimiithout a previous notice, that ſuch aſſiſtance will be in future 
how th{xpected. How far it might be proper to attempt reviving the 
uiſhed Mntient uſage of treating maſters on the chancery bench as real 
at a maſ}nd efe#ive aſſeſſors, is a point moſt fit to be conſidered by the 


zened Mich judge, for whoſe afliſtance, in the arduous taſk of adminiſ- 


he lordſcring equity, they were originally elevated by the conſtitution 
rimand i to ſuch nearneſs to him. The reaſons in favour of any 
whole oFfrrangement of this fort are far more ſtrongly urged in the 
ed, otheſſeatiſe itſelf, than I ſhould be able to ſtate them. If there 
„and ni real weight in thoſe reaſons, it cannot be juſtly doubted, 


ich as onffÞjut that at this time they will produce their proper effect. 


centurie 


h thougn The fifth diviſion of the treatiſe is entirely on the rewards 
d, is nod emoluments of maſters ; #nd amongſt other propoſitions 
tility thr the advantage of the office held by its author, one is, that 
orth ceafſpaſters ſhould be allowed fees for their hearing of parties on 
faculty Wſerences and for their reports. From this it ſeems inferable, 
predeceſſat when the author wrote, which, as I conjecture, was be- 


een 1596 and 1603. the reward, which now conſtitutes the 
ef recompence for the only preſent effective duties of a maſ- 
r, was not then eſtabliſhed. However it was not long be- 
e it was thought fit by the crown to make ſome amends 
have veſſß the maſters for the diminution of their antient rewards from 
cellor as of the various emoluments *, which the treatiſe ſtates to 
s. Whale been antiently their due: for in the 18th of James the Iſt 


the treatil 
on of ve 


an auth; appears, that a privy ſeal for fees had been recently granted to 
is under: maſters ; and that it became a ſubject of parliamentary 
a right Wquiry. Whether this enquiry was in any reſpect grounded 
of filenct | | on 
exact tl 
emed pre | 
A very It appears by the treatiſe I am remarking upon, that the office of clerk in par- 
igh to pient was antiently one of the collateral offices ſometimes conferred on maſters; 
hen thi though this habit has long ceaſed, it can ſcarce be denied, that the nature of 
wnen t office gives fair pretenſiun to the expectation of profeſſional perſons. The gen- 
fference N who now ſo ably pertorms its duties as clerk affiſtant is a proof, how 
e a brothqF"! it is to yield io the weight of ſuch claims. The preſent clerk and clerk 
maſte ant of the commons, both ot whom are barriſters, ace alſo ſtriking examples 


the advantage from ſuch a preference, and coniequeatly confer honour on 
e from whom it proceeded, 
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probably with a view to their condemnation : and certain it i 


be of unimpeachable eſtimation, it is not probable that t 


xlii ee 


on the generality of the proviſion againſt fees by the ſtatute g. 
1. Jam. 1. for the better execution of juſtice, from any doubſ,,..11 
of there being any inherent power in the crown to burtheſenſib 
the ſubje& with new fees of office, from any objection to Mthers 
extent of the fees ſo granted, or from any exaction under capehef, 
lour of them, I am not ſufficiently informed. But whateve 
the cauſe of the enquiry might be, this diſpute about the fee 
of maſters certainly became ſerious; as appears by the Jour 
nals and debates of the commons in 1620 and 1621. Indes 
the attack was more eſpecially to be feared ; becauſe the com 
plaints againſt lord Bacon, as chancellor, had at that time wi 
out doubt excited no inconſiderable portion of prejudice 17 
all connected with him in the adminiſtration of equity. Bube De 
have not as yet diſcovered, that this parliamentary inveſtigatiaÞ"d fr. 
was followed with any alteration of the fees, thus examinq The 
ff lord 


The 
ntien! 
as Va 


that the preſent reward of maſters in chancery is ſo very flenffing's 
der, independently of official fees (either the ſame as thoſe aaron. 
pointed by the before-mentioned privy ſeal, or others of a lat ur 
kind fince eſtabliſhed in their place) that, without ſuch feqſhe acc 
none could undertake an office of ſuch rank and ſo onerous her th 
real duty, except the few who are poſſeſſed both of fortufiroduQ 


and zeal enough to undertake labouring officially for the pub 
benefit without any ſort of reward. Here then this ſubject 
brought to a point, which well deſerves attention: name 
whether it would not be greatly for the public benefit to re! 0 
der the ſtill. important, though perhaps greatly curtailed, A 
fice of a maſter in chancery quite — of fees; an id. wo 
which might be executed, by ſecuring to them a perma 1 
ſalary adequate to their labors and rank, and appropriating * 
fees received at their offices to the augmentation of the publ 
revenue. Such an arrangement would probably not only e 
creaſe the reſpect ſo eſſential to the difcharge of duties, 
which. the whole nation is neceſſarily intereſted; but at 
fame time tend greatly to quicken the various buſineſs 
ſuitors in equity before maſters, and ſo remove the prete 
of imputation againſt the very reſpectable deſcription of pt 
fons, on which the office is generally conferred, W. 
reſpect to the preſent maſters, all of whom I believe 


vent © 
tenſion 
revaile 
onſulti 
jorts ; . 
he 13+ | 

On n 
roper t 
oſleſſiol 
ainſt 
ration < 
e atta 


will be obſtacles to any ſuch arrangement as I have hi 


ave a 
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J, With ſome few of them I have the honour of being per- 


onally intimate; and I am convinced, that at leaſt their nice 
enſibility will be relieved by ſuch a change. Of all the 
thers, my impreſſion from their characters tends to induce a 


ſtatute « 
ny doubt 
0 burther 
on to 


inder ene . 
whateve! lief, that they would not be leſs AN es by it. 
t the fee 
the jour . 
Indes 
the con The fourth article of the volume conſiſts of two curious and 


ntient remnants concerning the juriſdiction of equity, as it 
as variouſly conſidered in the time of the famous author of 
he Doctor and Student; that is, both by the then enemies 


ime wi 
ce Agal 
ut 


veſtigatioÞ"9 friends of that lofty branch of juriſdiction. 

examine} The fifth article of the volume ſeems to have been an effort 
>rtain it Mf lord Hale to compromiſe the diſputes between the courts of 
very flenffing's bench and the common pleas, whilſt he was chief 
s thoſe Maron. "Thoſe, who chuſe to enter further into the merits of 
s of a liWhat unpleaſant controverſy, may be gratihed by conſulting 


he account of it in the life of- lord keeper North by his bro- 
onerous Fher the honourable mr. Roger North, and in the learned in- 
toduction to mr, Crompton's Practice of the King's Bench. 


the pub | 

| ject | 
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faded on the ſixth tract I beg leave to obſerve, that though it 
un' Pas A written from an alarm taken, leſt the king's 


ench, when lord chief juſtice Lee preſided, ſhould determine 


rating or the juriſdiction of that court by /atitat over Wales ; yet the 
the pub rent of the caſe alluded to did not wholly juſtify the appre- 
t only « enhion., What the opinion is, which is ſaid to have laterly 
duties revailed in favour of ſuch a juriſdiction, may be ſeen by 
bar el onſulting the caſe of Perry and — in mr. Douglas's Re- 


jorts ; as alſo how far it is countenanced by the Welch act of 
he 13. G. 3. c. 51. 10 55 9 
On mr. Norbury's tract, which is the ſeventh article, it is 


buſineſs 
he preten 
jon of pe 


red. Wif'oper to apprize the reader, that, by ſome manuſcripts in my 
believe Folleflion, he appears to have been a very ſtirring perſon 
e that teainſt the abuſes of chancery during lord Bacon's adminiſ- 


ation of that juriſdiction ; that he was the leading witneſs in 
he attack made upon the maſters of thai.-time; and that I 
ave a copy of the depoſition he made againſt them before 

a com- 


have bi 
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ation. 
a committee of the upper houſe of parliament. There is 


ill, v 
great probability of his having been a practicer in chancery; Villia 
but whether as a barriſter or not, I cannot now aſcertain :, no, in 
can I pretend to ſay, whether the ſpur to his activity was-purW.:. pa 
zeal, or a zeal mixed with perſonal intereſt or reſentment, Then F Peri 
is certainly a conſiderable acrimony in the ſtile both of hiſbe caf 
tract and his depoſition. At the ſame time, it is due to bine was 
to acknowledge, that there are points in both, which deſer e was 
to be remembered. They at leaſt may ſerve towards filling now t. 
one chaſm in the hiſtory of equitable juriſdiction ; and as ſucſſſaſe = 
aſſiſt any, who ſhall hereafter think fit to inveſtigate the prof, fo 
greſs of that high and intereſting branch of Engliſh juriſpruWy;11iar 
dence, | lling | 

The eighth tract, which is a collection made by myſelf fr oy 


ſome years ago in the courſe of my profeſſion, I leave whol| b. 
to the mercy of the reader. If it ſhall ſerve on any occaſio Fi a 
to aſſiſt his ſearch after the authorities in our books on th: 41 Y 
effect of ſentences by one court when adduced in another, iti F 9 
the utmoſt I can expect from ſuch a performance. n 


ive not 
IX. gumer 


rſt ca 
ho are 
te moi 
ot reaſ 
eaſure 
ated tc 
ſpect, 

eat WO 


The ninth article of the volume I conſider as an importa 
one.—lt is an argument on a great and leading principle « 
the law of real property, which has been long the ſubject 
. ſuch warm controverſy, that in my private judgment it | 
eſſential to have the application of it rendered eaſy enough 
be under the ready management of every Tyro in the profe 
ſion,—It comes from the hand of a great maſter in law; an | 
though with all my admiration of its great author, I canngqf* a,; 
yield to his claſſification of the rule in queſtion as flexible angÞ?*"1<n 
ſubordinate ; yet in almoſt every other point of view I an": c 
ſtruck with its excellence. —I was not preſent when it w n 
publicly delivered; but I have often hęard it admired as 2 
of the beſt compoſitions, which had laterly graced Weſtmin x N | 
ſter-hall : and from the various notes of it which I had feet 5 ten 
before its author condeſcended to read it to me, (which favoſf ens © 
was actually conferred upon me a ſhort time before his death "rw 
my expectations were highly raiſed. My poſſeſſion of it ſind | 2 
the author's death was by purchaſe from the perſon, who dndin, 


rived his title from the worthy ſurviving executor of fir Wi 3 
liam Blackftone, under a ſale of the manuſcript, for the bene at o 
of his eſtate, avowed to have been made with a view to pub. 

Catiol 


REF AC: xly 


_ Mition.—lts being omitted in the printed volume of his reports 
ere is i, without ſomething more, be inſufficient to prove, that fir 
ancery william meant to ſuppreſs it. The argument it is true was 


in: nhot in the judges note-book, having been written on a ſepa- 

Was Pure paper. —But the report in the book, from which his note 

. bo. f Perrin and Blake in the printed reports is taken, applies to 
of hi 


he caſe when argued in the king's bench, which was before 
e was made a judge: and as he could not then foreſee, that 
e was ever to give his opinion as a Judge, nor could indeed 
now that he ſhould ever again have occaſion to introduce the 
aſe ; the probability is, that no room was left in the note- 

ok for its inſertion.— That it was not the intention of fir 
William's executor finally to ſuppreſs it, is plain from his 
lling to one, whom he knew to be a purchaſer with a view 


e to hi 
1 deſery 
| as fuct 
the pro 
juriſpru 


y my printing it. Nor is it ciear to me, that any thing is to be 
> ie ferred as to his ever having had ſuch an intention; becauſe it 
occaſion Probable, that the ſeparate paper had eſcaped obſervation, 
s on th!) it was too late to inſert it in the judge's printed reports; 


nd I will remember, that I after the publication of them, 
nder that impreſſion, wrote to mr. Cadell the bookſeller, to 
ive notice to the executor of there being ſuch a manuſcript 
gument on a ſeparate paper, which probably was the 
rſt cauſe of its being attended to,—Beſides all this, thoſe, 
ho are ſufficiently acquainted with my devoted reſpect for this 


ther, it! 


importa 
inciple e 


dt reaſonably ſuſpect me of being eaſily betrayed into any 


ſubject « : 2 5 

ATT eaſure tending to injure his fame. i ften have I remon- 
nough ated to various perſons, for whoſe opinions I have the higheft 
he profe (pet, that, notwithſtanding the wonderful merit of that 


eat work his commentaries, ſtill they were only elements of 


te moſt eminent commentator on the laws of England, can- 


wore r Jaw, only written for ſtudents, not deſigned for profound 
exibl Sa perienced lawyers, ſuch as are either the xed ornaments of 
ow I a9” country, on the elevated ſeats of juſtice, or move as 
ien it wlning though ſecondary planets in our juridical world. If 
red as ole commentaries of mr. Blackſtone have attracted the atten- 


on of great judges and eminent counſel before ſufficiently 
lightened; have been critically read and ardently ſtudied by 
rlons of ſuch deſcription ; it is the ſtrongeſt poſſible proof 


Weſtmin 
had feer 


_ = a commanding excellence : and though ſuch perſons ſhould 
of it find id blemiſhes in every page, it will be at once obviated, by 


„ who dÞÞinding them of the nature of the work, and of their unre- 
F fir Wil "ing condeſcenſion in examining its contents, Such is the 
the benelflint of view, in which I have ever conſidered theſe famous 
v to publ commen- 


catioi 
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commentaries of an almoſt ſecond Hale. With ſuch extrengWmine! 
partiality for judge Blackſtone's writings, is it probable, thaſWonall) 
for the ſake of ſwelling a volume too large without the aid duce 
the few ſheets from the argument in queſtion, or for any otheſÞat th 
perſonal conſideration, I ſhould buy and publiſh the argyal ut 
ment, if I did not ſee enough in it to prevent all injury to Miouſne 
fame ?—Should even this large explanation not ſatisfy any ind, 
my readers, I have only to obſerve further, that, from i eceed 
number of current notes of the argument in queſtion, co deringę 
cealment of its demerits, if the only error I impute to it ſhaurrent 
deſerve ſo harſh an appellation, is a thing abſolutely impolincilia 

ble: and that it being ſo, it is ſurely more fit, that it ſhouſ the 
come forth in its moſt perfect ſtate, than that it ſhould Nice of 

tranſmitted to poſterity with thoſe additional imperfeCtion ards 
which neceſſarily belong to the beſt and moſt faithful na, t 
ever yet taken. | ; er, I 
dertal 
; ing al 

85 — 

The tenth article, though delivered by the editor as nge 
ſpeech, was in truth a written argument in an equity cauſe, Ne, foi 
the laſt ſtage of which his profeſſional aſſiſtance was require memb 
Written ſpeeches, in the courts of juſtice, muſt ever coſt ch pr. 
— labour; ſuch, as with extenſive buſineſs at the bar, is ab{F"gth f: 
utely impracticable. Yet there are ſome nice points, both to the 
law and equity, which, in reſpect of the extreme preciſion d yet 
quiſite to a proper treatment of them, may be more ſatisfad e half 
rily elucidated in that way, than by the moſt brilliant ene app. 
of rhetorical eloquence. However I am forced to confeſimbat 
that I had a more mortifying inducement for being thus pf out 
pared with written notes. Thoſe, to whom nature has denif/ineſs 
her more rare and precious gifts, muſt be content with Þ"{cque! 


bouring to ſupply the deficiency from her niggardneſs, in ¶ to be 


beſt manner their inferior reſources will allow. 2 the 
tions t 
dinted a 
XI. Irlous < 


e rule, 
labor: 
never x 
compl; 
pplied t 


The preſent volume cloſes with an effort made by 
editor on an intereſting ſubject, which, as I have le 
perſuaded myſelf, is become involved in the veil of m 
terious and dangerous uncertainty. For many years toy 


ther I have opened my mind freely to a great number 
. amine 
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minent lawyers, with whom I have the honour of occa- 
onally converſing. Many of theſe have often urged me to 


| Eextren 
ble, tha 


he aid @&duce my conceptions into writing; ſeemingly under a hope, 
any oth hat the reſult of my ſtudy of the ſubject would prove of 
he argiþa! utility to the profeſſion. Notwithſtanding alſo the con- 
ary toh jouſneſs of my general inferiority, it has often ſtruck my 
fy any ind, that in this one inſtance my elucidation, if I could but 
from tiWccecd in giving due force and order to my manner of con- 
on, cofſdering the ſubject, might eradicate what I imagine to be 
to it ſhMurrent errors, or at leaſt ſemblances of errors; and that by 
y impo pnciliating both ſides in a long and famous controverſy in- 
it thou the ſame opinion, I might enſure the undiſturbed continu- 
ſhould Ice of a rule of law, which I conſider as one of the great 


>rfection 
thful ne 


ards to the ſimplicity and conſiſtency of our ſyſtem in re- 
tion to real property. Till within theſe few months, how- 
er, J have not poſſeſſed reſolution enough to engage in an 
dertaking liable to a double objeCtion :—the certain one of 
ing arduous, becauſe the plaineſt truths, when once queſ- 
oned, are often moſt difficult to be proved ;—the probable 
anger of having my humble endeavours to effectuate a ſer- 
ce, for the uſe of the profeſſion of which I am proud to be 
member, greatly miſunderſtood, and conſequently treated as 


ditor as 
y cauſe, 


— , oth preſumptuous and invidious. But theſe objections at 
ar. is abſiingth failed of their effect; and a ſhort time ago I plunged 
ts. both $2 the enterprize, which my mind had ſo long meditated, 
aces d yet ſo long avoided. Scarce however had I compleated 
ſatisfadie half of the undertaking, before I fell once more under 
ant enenle apprehenſions of danger; by again recollecting, that to 
to confefimbat the error I had to contend with, was impracticable, 
- thus p ithout in ſome degree expoſing myſelf to the imputation of 
"has denifÞ)dneſs in queſtioning the ſentiments of my ſuperiors. In 
nt with ſequence alſo of this ſort of impreſſion, 1 at length reſolv- 
jeſs, in to be ſatisfied for the preſent with an attempt to eluci- 


te the principle of the rule in Shelley's caſe. My obſer- 
tions therefore terminate rather abruptly; and I reſerve a 
inted application of the authorities, with an anſwer to the 
nous objections likely to be oppoſed againſt my ideas of 
e rule, till I ſhall be able to ſee, how far the firſt part of 


ade by labors on this famous ſubject ſhall be acceptable. Should 
have la never reſume the ſubje&, the reader can have no great cauſe 
eil of Mp complain of the deficiency ; becauſe he may find it better 
years 0Spplied than moſt probably is within the compaſs of my beſt 


number 


exertions, 
amine 


xlviii E 
exertions, 90 reſorting to that profound book, the Eſſay Meaſo 


Contingent Remainders *: or ſhould an arrangement of fiſle& i 
authorities, more particularly framed with a view to my reprliif; be 
ſentation of the rule as abſolute and imperative, be neceſſaty ions 
I have reaſon to think, that my friend the continuator of the nee es 
edition of Coke upon Littleton + will take ſome opportunity Much 

purſuing the ſubject where I have left it. If I did not belie . 
that the former of theſe gentlemen was poſſeſſed of candour p orite 
portionate to the greatneſs of his talents and 2 I ſhoi at le 
have cauſe to doubt, whether he may not be diſpleaſed at ſeeing, the 
rule, fo zealouſly and ſucceſsfully defended by him, once maſiſf lac 
explored on principles in ſome reſpect rg, 1 large a ery n 
deciſive than thoſe to which he has appealed. ith reſpect Munde 
the latter gentleman, it is a juſtice due from me here to conſi far 
that for three or four weeks paſt, during which I have befifh,.., 
much occupied in giving a finiſh to my obſervations on the n uriſpr 
in Shelley's caſe, he has kindly ſeized every opportunity of cfacide. 
ferring with and aſſiſting me in putting my notions to a far 
verer teſt, than they are expoſed to from any thing I ba 


heretofore heard advanced by thoſe who are unfriendly to th 2 n 
rule. ff exp 
ovelty 
; „„ {Wie ra\ 
The reader, I hope, will not be offended with the appellatic y's Ca 
of enemies and friends to the rule in Shelley's caſe. I gave in ions « 
the uſe of thoſe appellations, merely to avoid circuity of exp ueſtic 
ſion : nor is it in the moſt remote degree intended to infinua perats 
that thoſe on either ſide of the controverſy are influenced by Aale , 
other conſideration, than the deſire of ſettling the application ded! 
the rule in a manner moſt conſonant to the law of the land. nclude 
of his 


I ſhall be ſorry if it ſhould be queſtioned, whether there 1 
any ſuch wonderful difference of opinions, or any ſuch embf e na 
* about the rule as I have ſtated. For many years I ha « 8 
underſtood, that r the profuſion of caſes 33 
learning on the ſubject; notwithſtanding even the great caſe 


Perrin and Blake; there was ſtill adherent to the manner H. dne 
g reaſo es, w 

as eaſy | 

rſt inv 

* The Ezzav on ReMainDers and Extcutoxy Dsviszs, by Chaffchat the 
Fearne, eſquire. Vor. 


+ Charles Butler, eſquire, already mentioned. 
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aſoning upon the rule ſuch an abundance of difficulties, as {ill 


eft it entrenched in a ſort of myſterious abſtruſeneſs : nor would 


e Eſſay « 
ent of t 


- 


my repri: be difficult to prove this from the various notes of the opi- 
neceſſarj ions given by the judges in that very caſe ; though I ſhall ever 
of the neſſhe exceedingly averſe to ſo invidious and pointed a remark, as 
portunity uch an inveſtigation would neceſſarily lead into. Under this 
not belienWj-a of ſubſiſting diſcord and embarraſſment, I projected to 
andour pnforite my obſervations. Under the influence of the ſame idea 
P I ſhouly at length actually wrote them, in order to prove, that, taken 
at ſeeing: the true point of view, the rule in queſtion 1s, of all rules 
once mo law, one of the moſt ſimple and facile in application. At this 
re large a ery moment I remain under the ſame perſuaſion. If I am well 
| reſpect Wounded, my ſuperiors, from whom in every other reſpect I ſtand 
e to conſqſſ far removed, will I truſt diſdain to deny one ſingle error, rather 
| have bean allow to me the ſingle merit of aſſiſting to exonerate the 
on the n uriſprudence of the country from the reproach and other ill effects 

ity of coſltcident to it. | 

to 74 
n a 

ay to til It may be ſaid perhaps, that there is no novelty in my manner 
| Pf explaining the rule. My anſwer is, that it is antiguity, not 
wvelty, which I aſpire to exhibit :—remete antiquity, reſcued from 
„ Die ravages of modern ingenuity. When lord Coke heard Shel- 
appellatic y's cauſe debated, it was not neceſſary to explore the founda- 
I gave inWions of the rule > becauſe all admitted its force; and the ſole 
y of expratueſtion was, whether the premiſes, on which only it can fairly 
to inſunuWrerate, really exiſted in that caſe ; namely, whether by hezrs 
nced by Aale of the body, there being a repetition of thoſe words ſuper- 
plication added, all the male iſſue in — of the tenant for life was 
e land. ncluded, or only ſuch male iſſue as ſhould at the ſingle moment 
pf his death anſwer to that deſcription. But far different has 
ner there <<? the courſe of argument for almoſt a century back; for the 
uch emba$"< has actually been argued, as if the queſtion was, whether it 
ars 1 hal convenient to a teſtator's deſign in point of effect to apply the 
gu Wule ; and thus a rule imperative to intention has been made al- 
eat caſe (9ſt a /lave to it. Hence all the abſtruſeneſs, all the myſtery, 
manner El the profuſion of caſes and learning, all the endleſs ambigui- 
reaſonilif'©5> which render a rule, the application of which ought to be 

as eaſy as the winding up of a watch, almoſt as difficult as the 
rſt invention of one. The diſcovery, if I have made one, is, 

a, by Chaffthat the rule has been diſguiſed by the learned ſuperinductions of 


Vor. I d modern 


— 


— 
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n. dern times; and that ſeen in its genuine antient garb it ſhip. 
ſimplicity itſelf. 


Perhaps at laſt it may be ſaid by ſome, that the controverſy i; 
merely verbal, and that all ſubitantially mean the ſame thing,— 
Be it jo.—I anſwer, that whatever may be the beſt denomination 
tor the controverſy, if it really ſubſiſts in any form, the conſe. 
quential uncertainties ought to be obviated. | Nov. 


AuT CSR AUT NULLUS was at one time made the met 
to to my obſervations on the rule in Shelley's caſe; becauſe i 
ſcemed to me ſhortly and emphatically to prepare the reader fe 
my ſenſe of the rule. But a very ingenious barriſter *, the im- 
portance of vehoſe Hiſtory of our Law lays the profeſſion unde 


no light obligation, kindly iuggeſted, that it might be miſinter. 


preted into a fort cf boaſt, Therefore upon cancelling the printe 
copies of the firit ſheet of the Obſervations, I withdrew the 
motto, though I confeſs not without reluctance.— This is a ſmal 
circumſtance to take notice of; but it is recompenſed to myſel 
by the pleaſure I have in endeavouring to draw attention to a ju 
ridical Hiſtory of real value. 


Scarce beyond one ſentence more remains for the coneluſion a 
this long Preface. As this volume was from the beginning de 
ſigned for the uſe of the whole profeſſion of the law in all it 
branches, ſo it is now moſt reſpectfully preſented for their uni 
verſal acceptance; with an entreaty, that the zeal, with whic 
J have thus attempted to promote profeſſional knowledge, maj 
receive from profeſſional candour and liberality a generous ſhelte 
tor all my errors and imperfections, and perfect ſecurity again 
all kinds of harſh and invidious conſtruction. —Firſt looking u 
to our grave and reverend judges, I ſolicit indulgence from the 
dignity and wiſdom.— Next approaching to thoſe ſtars of elo 
dune and learning, which now enlighten and adorn our Eng- 
e forum, and which under that deſcription therefore will be a 
% known as if each was here named, I feel aſſured even 
£2 partial a countenance from their ſenſibility, from their eleva 
tion of mind; nay, in reſpect to ſome of them, from their friend 


* John Recves, eſquire. 
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garb it iÞip.—Laſtly, ſurveying all the reſt, who are variouſly connect 

| | with the ſtudy and practice of Engliſh law, I derive hope of 

favourable reception, from their general diſpoſition to encou- 

roverſy ¶ Nee ever individual of their community, whoſe labor of mind 
e thing _.ſþ*© their accommodation its object. | 
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ANUSCRIPT of LORD CHIEF-JUSTICE HALE. 74 


Po 


he manuſcript, from which this treatiſe is printed, was part of 
the valuable preſent to the editor from GeoRGE HarpinGE, 
Eſquire, Sollicitor-General to the Queen ; for which acknow- 
ledgement is made in the preface to this volume. There can- 
not be the leaſt doubt of its being written by lord chief-juſtice 

ALE; though it is not in his hand-writing, but appears to be 
fair copy by ſome tranſcriber. The contents agree with the 
article No. 20. and 21. in the liſt of lord chief.juſtice HALE's 
anuſcripts at the end of his life by biſhop Bux x ET. The 
itle of the manuſcript is verbatim, as here given by the words 
detween the marks of quotation, ] 
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CONTAINING, 


p. Is ONCERNING the intereſt of freſh rivers. 
2. Of the right or prerogative in private or freſh rivers. 
3- Concerning public ſtreams. 
4. Concerning the king's intereſt in ſalt waters, the ſea and its 
arms, and the ſoil thereof; and the right offiſhing there. 
5. The right which a ſubject may have in the creeks or arms 
of the ſea, and how it may be acquired. 
6. Concerning the ownerſhip or propriety which a ſubject 
may have in the ſea-ſhore and maritime increments, &c. 
7. Concerning the prerogative and franchiſe of wreck, and 
its kinds; and royal fiſh. 
. 
r. 1. The method of the diſcqurſe, &c. 
2. Louching the names of roads, havens, ports and creeks, &c. 
3. Concerning the manner of erecting of ports, and by 
whom it may be done. 
4. Touching the title or origination of ports, by preſcrip- 
tion, patent, or charter. 
5. Where the king may erect a port to the prejudice of another, 
and concerning reſtrictive clauſes in charters to ports. 
6. Touching the threefold right in ports. 
7. Concerning the jus publicum of ports and harbours. 
8. Concerning the jus regium, or the king's right or prero- 
gative in ports of the ſea. | 
9. Concerning the jus regium in ports of the ſea, in relation 
to commerce and trade. | 
10. Concerning the jus regium in the ports with relation to 
the cuſtoms, | 
11. Touching the officers of the cuſtoms attending the cuſ- 
toms, the tronage or king's beam, and the coquet or 
certificate of cuſtoms raid. 
12. Concerning the five ports; their names, privileges and 
ges. 


- £7 WW TY || | 


P. 1. The order and method of the whole diſcourſe, 
2. Concerning prizage of wines, its nature, original, and 
progreſs. 
3- Touching exemptions from prizage, and the tranſlation 
of the duty itſelf to a ſubject. 
4. Concerning the cuſtomary duties that are or were anci- 
ently due in ports by uſuage or cuſtom. 
| 2 5. Concerning 


4 


9 


5. Concerning the king's cuſtoms, and how they ſtood hy — 
5 fore the time of king E. I. : 
6. The narrative of the cuſtoms, and their ſeveral origi 
and alterations, as they ſtood in the time of king Edy 
7. The farther proſecution of the buſineſs of the cuſtoms 
the time of king E. I. 
8. Concerning cuſtoms, ſubſidies, and impoſitions, temp. Edi WY - 
9. The proceedings touching ſubſidies, cuſtoms, and iny 45 72 


ſitions, during the reign of king Edw. III. 

10. The ſtate. of the ſubſidies, cuſtoms, and impoſitia 
during the reign of Rich. II. [ 

11. Concerning the — of the cuſtoms, ſubſidies, and i 
poſts of goods exported and imported in the time 
Hen. IV. 

12. Concerning the cuſtoms and ſubſidies of merchandu 
temp. Hen. V. 

13. W the cuſtoms and ſubſidies of merchand 
temp, Hen, VI. 

14. Concerning ditto temporibus Edw. IV. Rich. VII. H 
VII. Hen. VIII. and Edw. VI. 


4 A w37 2 
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15. Concerning ditto, and impoſitions temporibus q. of fil 
q. Elizabeth, and k. James, ) With 

16. Concerning ditto, as they now ſtand temp. Cha. II. Via 

17. A general — of the cuſtoms as they ſtood in the i Robe 

of Edw. IV. 1 \N the w 

18. Concerning aliens and their cuſtoms, and the HH = ur 

merchants, &c. \\ Pr/cari 

19. Concerning aliens at large, and who are liable to a \.* + guod a, 
cuſtoms. | PHPiſcant 

20. When cuſtoms and ſubſidies ſhall be ſaid to be due, ex part 
when not. , | etiam, 

21. Concerning the entry of goods inwards and outwafi* ria, 

and how to be made. V piſcanti 

22. What ſhall be ſaid a ſhipping to entitle the king to And 

ſubſidies, &cq | | a. B 

23. Concerning the times and places for lading and una Kaſtall 
of goods, But 

* 24. Touching repayment of cuſtoms or duties once paid i one ma 

Emergencies. one ma 

25. Concerning the cuſtom of Newcaſtle coals, its orig” free or 

and progreſs, . If at 


26. A general diſcourſe touching the cuſtoms of cloaths, a ! * inſenſib 
exported as ſold within the kingdom, and therein -N that the 
cerning alnage. d 

27. Concerning the ſubſidy of alnage. 

28, Concerning things taken upon the ſea, letters of m 
and repriſal. "_ F 
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nth Concerning the intereſt of freſh rivers. 


RESH rivers of what kind ſoever, do of common right IJ 
Dc belong to the owners of the foil adjacent; ſo that | 
the owners of the one fide have, of common right, the N 
propriety of the ſoil, and conſequently the right of fiſhing, \ \ 
©* wſque filum aque z and the owners of the other ſide the right of | 
*\.* ſoil or ownerſhip and fiſhing unto the filum aque on their fide. N 


And if a man be owner of the land of both fides, in common 


N 4 preſumption he is owner of the whole river, and hath the right . 
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Wof fiſhing according to the extent of his land in length. 
With this agrees the common experience. 

: Vide Mich. 18. 19. Ed. 1. B. R. Rot. Nott. in an aſſize by 
Robert Baker againſt Hugh Hercy for hindering his fiſhing in 
| N the water of Idell. | 

uratores dicunt, quod prædictus Hugo non tenet prædictam 
piſcariam in ſeparali E fimul cum Roberto Mortayn ; quia dicunt, 
guod omnes, qui tenent terras abuttantes ſuper aquam illam, in ea 


A | 
72 
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3 7 
A piſeantur pro voluntate ſua uſque filum agpuæ, fut illi de Grenely & 3's 
ex parte orientali, et illi de Stratford ex parte occidentali. Dicunt RI} : : 
etiam, quod quedam pars ville de Stratford eft de feodo de Lan- 91 ** 7 
v caftria, abuttans 5 ſuper aquam prediftam, et ipfe de feodo ills d N 8 
N piſcantur uſque filum aque. Hugo in Miſericordia. d 3 RY 
\ 7 8 N 
8 And ſo it was accordingly agreed upon evidence, Tr. 2. * * N 
Jac. B. R. Owen et Dunch. Vide 8. H. 7. 5. 22. Aſſ. 93. V I 
Kaſtall's Entries 666, et ſœpius alibi. a —N N 8 
But ſpecial uſage may alter that common preſumption ; for BOD N 
one man may have the river, and others the ſoil adjacent; or | 8 \ 
one man may have the river and ſoil thereof, and another the * \ \ 
free or ſeveral fiſhing in that river. N 


7 


lf a freſh river between the lands of two lords ot owners do 


e inſenſibly gain on one or the other ſide; it is held, 22. AF. 93. A W 
rein X that the propriety continues as before in the river. But if it A 
f be done ſenſibly and ſuddenly, then the ownerſhip of the ſoil * d N 
d remains according to the former bounds. As if the river run- VV & 
of mi x ning between the lands of A and B, leaves his courſe, and & r 
18 fenſibly \\ 
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ſenſibly makes his channel intirely in the lands of A, the whole 


river belongs to A; agua cedit ſolo: and ſo it is, taough if the 
alteration be b infeallble degrees, but there be other known 
boundaries as ſtakes or extent of land. 22. Af. pl. 92. And 
though the, book make a queſtion, whether it hold the ſame 
law in the caſe of the ſea or the arms of it, yet certainly the 
law will be all one, as we ſhall have occaſion to ſhew in the en- 
ſuing diſcourſe, 

But yet ſpecial cuſtom may alter the caſe in great rivers. 


For inſtance, the river of Severn, which is a wild river, yet, by 


the common cuſtom uſed below Glouceſter bridge, it is the 
common boundary of the manors of either fide, what courſe 
ſoever the river takes; viz. the filum aguæ is the common 
mark or boundary, though it borrow great quantities of land, 
ſometimes of one fide, ſometimes of the other, and gives them 
to the oppoſite ſhore. 

Though freſh rivers are in poi 
primd faci: of a private intereſt ; yet as well freth rivers as ſalt, 
or ſuch as flow and reflow, may be under theſe two ſervitudes, 
or affected with them; viz. one of prerogative belonging to 
the king, and another of public N or belonging to the 
people in general. Ee: 


theſe in the enſuing chapters, 


” 


Of the right of prerogative in private or freſh rivers. 


HE king by an ancient right of prerogative hath had a 

certain intereſt in many freſh rivers, even where the ſea. 

doth not flow or reflow, well as in ſalt or armes of the ſea; 
and thoſe are theſe which follow. 

iſt. 'A right of franchiſe or privilege, that no man may ſet up 

a common ferry tor all pafſengers, without a preſcription time 

out of mind, or a charter — the king. He may make a 

ferry for his own uſe or the uſe of his family, but not for the 

common ufe of all the king's ſubjects paſſing that way; becauſe 

it doth in conſequent — to a common charge, and is become 


a thing of public intereſt and uſe, and every man for his paſſage 


pays a toll, which is a common charge, and every ferry ought 
to be under a public regulation ; viz. that it give attendance at 
due times, keep a boat in due order, and take but reaſonable 
toll; for if he fail in theſe, he is fineable. And hence it is, 
that if a common bridge be broken, whereby there is no paſſage 


but by a boat or ferry, it hath been anciently practiſed in 
the 
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he Exchequer to compel that ferryman, that ferries over peo- 
le for profit without a charter from the king or a lawful pre- 
ription, to accompt for the benefit above his reaſonable pains 
nd charge. Communia Paſchæ, 20. E. 3, in Scaccario. Vide 
lauſ. 36. E. 3. m. 10. The bridge called Heckbeth bridge 
ing in decay, neither was it well known who ſhould repair 

; the king grants a temporary ferry and certain particular 
ates for engers, appoints the profits to be taken in the firſt 
lace for defraying of the charge of the barge and bargemen ; 
nd if it can appear who is by tenure to repair it, then ſur- 
uſage of the profits of the ferry to be anſwered to the king ; 
d if that cannot be known, then charitatis intuitu the king 
lows it to the repair of the bridge. 

And this, that is ſaid in reference to a freſh or private river, 
plds place much more in a public river or arm of the ſea; and 
erefore it need not be repeated when we come to that ſub- 
c. 
2dly. An intereft, as I may call it, of pleaſure or recreation. 
efore the ' ſtatute of Magna Charta cap. 16. it was frequent 
rthe king to put as well freſh as ſalt rivers in defenſe for his 
creation; that is, to bar fiſhing or fowling in a river till the 
ng had taken his pleaſure or advantage of the writ or precept 

efenſione riparie, which anciently was directed to the ſheriff 
prohibit riviation in any rivers in his bailiwick. But b 

at ſtatute it is enacted, guid nulle ripariæ defendantur 4 
tero, niſi illæ que ſuerunt. in defenſo tempore Henrici regis avi 
ri, et per eadem loca et per eoſdem terminos, ſicut eſſe conſueve- 
ut tempore ſus. 5 9585 
After this ſtatute the Ripariorum defenſiones ran thus, as ap- 
ars Claus. 20. H. 3. m. 3. dorſo. Claus. 22. H. 3. n. 2. 
r/o, et ſæpius alibi, | 
Rex Vicecomiti Wigornie ſalutem. Precipimus tibi, quod fine 
atione clamari facias et firmiter prohiber: ex parte 9767 ut 
lus de cætero eat ad riviandum in ripariis naſtris in balliud tua, 
e in defenſo fuerunt tempore Henrici regis avi naſtri; et ſcire 
nas omnibus de comitatu tuo, qui ab antiquo facere debent pontes 
riparias illas, quid provideant ſibi de pentibus illis, ita quid 
ompti ſint et parati in adventu noſtro quando eis ſcire faciemus. 
And thus it was written to moſt counties. 

But becauſe this left the country in a great uncertainty in 
e writs of 22. H. 3. ſo afterwards it mentioned ſome one par- 
ular river; 

Et in alijs riparijs in ballivd tud, que in defenſo eſſe conſueve- 
nt tempore Henrici regis avi noftrt ; 

As Avon in Worceſterſhire, Bladen in Oxfordſhire, Mules 
durrey, &c, 

| This 
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This hath been long diſuſed ; for it created a great troul 
to the country ; and little benefit or addition of pleaſure 


the king. 

3d, An intereſt of juriſdiction; viz. in reference to comm 
nuiſances in or by rivers ; as where the ſewers were not key 
which gave the riſe to the commiſſion of Sewers, as well | 
freſh rivers as for ſalt. Vide Stat. 23. H. 8. cap. 5. T 
Commiſſion thereby enacted recites this part of the king's | 
riſdiction, viz. - ; 

« We therefore, for that by reaſon of our royal dignity : 
<< prerogative royal we are bound to provide for the Rae 
6 preſervation of our realm,” c. 

And another part of the king's juriſdiction in reformation 
nuiſances, is, to reform and puniſh nuiſances in all rive 
whether freſh or ſalt, that are a common paſſage, not only 
ſhips and greater veſſels, but alſo for ſmaller, as barges or boat 
to reform the obſtructions or annoyances that are therein 
ſuch common paſlage : for as the common highways ont 
land are for the common land paſſage, ſo theſe kind of riy: 
whether freſh or ſalt, that bear boats or barges, are high 
by water; and as the highways by land are called altz 1 
regie, io theſe publick rivers for public paſſage are called fi 
regales, and haut ftireames le Roy; not in reference to the p 
priety of the river, but to the publick uſe ; all things of pu 
lic ſafety and convenience being in a ſpecial manner under 
king's care, ſuperviſion, and protection. And therefore 
report in Sir John Davyes, of the piſcary of Ban, miſt 
the reaſon of thoſe books, that call theſe freames le roy, 
they were ſo called in reſpect of propriety, as 19. Aſſ. 6. U 
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11. for they are called ſo, becauſe they are of public uſe, ¶ Somet 
under the king's ſpecial care and protection, whether the 19. Af. 

be his or not. ; And ſ 
And this leads me to the third chapter. uiſance, 
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Concerning public flreams. 
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King's people. Again, there be other rivers, as well | 
| as falt, that are of common or publick uſe for Carriage 
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oats and lighters. And theſe, whether they are freſh or ſalt, 


whether they flow and reflow or not, are primd facie publici juris, 
ommon highways for man or goods or both from one inland 
own to another. 'Thus the rivers of — of Severn, of 
hames, and divers others, as well above the bridges and ports 
below, as well above the flowings of the ſea as below, and as 
yell where they are become to be of private propriety as in what 
arts they are of the king's propriety, are publick rivers. juris 
ublict, And therefore al nuiſances and impediments of paſſages 
ff boats and veſſels, though in the private ſoil of any perſon, may 
2 puniſhed by inditments, and removed; and this was the 
eaſon of the ſtatute of Magna Charta cap. 23. 

Omnes kidelli deponantur per Thamifiam et Medwayam, et per 
tam Angliam niſi per cofteram maris. 

Theſe kinds of nuiſances were ſuch, as hindered or obſtructed 
e paſſage of boats, as wears, piles, choaking up the paſſage 
with filth, diverting of the river by cutts or trenches, decay of 
e banks, or the like. 

And they were reformed, , 


of the peace, oyer and terminer, or before juſtices of aſſize. 
Oftentimes in the king's bench; as Hil. 50. E. 3. B. R. Rot. 


bi. in the river Ouſe; H. 21. E. 1. in the river Severn; Tr. 
28. E. 3. Rot. 29. in the river Leigh ; and generally in all other 
wers within the bodies of counties, which had common paſlage 
of boats or barges, whether the water were freſh or ſalt, the king's 
Ir a ſubject's, Rot. Parliamenti 14. R. 2. n. 34. Mich. 36. E. 3. 
B, R. Rot. 65. Mich. 18, 19. E. 1. B. R. and infinite more. 

Sometimes by ſpecial commiſſion; as for the river of Leigh, 
10. Aſs. 6. 

And ſometimes by the parties, that were prejudiced by ſuch 
uiſance, without any proceſs of law. 

More of this we ſhall ſee when we come to conſider of common 
nuiſances in havens and ports. 
But if any perſon at his own charge makes his own private 
ream to be paſſable for boats or barges, either by making of 
ocks or cutts, or drawing together other ſtreams; and hereby 
that river, which was his own in point of propriety become now 
capable of carriage of veſlels ; yet this ſeems not to make it juris 
ublici, and he may pull it down again, or apply it to his own 


private uſe. For it is not hereby made to be juris public, unleſs 


it were done at a common charge, or by a publick — or 
to a 


tat by long continuance of time it hath been freely devot 


publick 


| 


23. for nuiſances in the river of Trent; H. 23. E. 3. B. R. Rot. 


Sometimes by indictmeñts ot᷑ preſentments in the leets, ſeſſions 


— 


— —_——— 


— 
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publick uſe. And ſo it ſeems alſo to be, if he that makes ſuch 
new river or paſſage doth it by way of recompence or compen 
tion for ſome other public ſtream that he hath ſtopped for his 6 
conveniency; as in the. caſe of the Abbot of St. Auſtin's Cy 
terbury, mentioned in the Regiſter. So likewiſe if he purch 
ſeth the king's charter to take a reaſonable toil for the paſlage 
the king's ſubjects, and puts it in ure, theſe ſeem to be devot 
and as it were conſecrating of it to the common uſe. As he, g 
by an ad quod damnum, and licence thereupon obtained, change 
a way, and ſets out another in his own land; this new way 
thereupon become juris publici, as well as a way by preſcripti 
For no man can take a ſettled or conſtant toll even in his 9 
— land for a common paſſage without the king's licence. 
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1 IV. 


Concerning the king's intereſt in ſalt waters, the ſea and 


| FE flo. -der arms, and the foil thereef' and firſt, of the right of fihing then 
re N- H Us much concerning freſh waters or inland riy 


H. which, though they empty themſelves mediately into t 8 J 
J/6, ſea, are not called arms of the ſea, either in reſpect of the diſtandifj e/0n/5 
or ſmallneſs of them. ut tho 
We come now to conſider the ſea and its arms: and firſt, ea ſequent 
cerning the ſea itſelf. ſea and 
The ſea is either that which lies within the body of a county Ie of Eng 
without. x eekes or 
That arm or branch of the, ſea which lies within the fa not u 
terræ, where a man may reaſonably diſcerne between ſhore a luch pla 
ſhore, is or at leaſt may be within the body of a county, ai} ſome p 
therefore within the juriſdiction of the ſheriff or coroner, 8, N comm 
2. Corone 399. Mich. 1. 
The part of the ſea which lies not within the body of a county Grimſby 
is called the main ſea or ocean. ; es of 
The narrow ſea, adjoining to the coaſt of England, is part vals at 
the waſt and demeſnes and dominions of the king of Engl: Cuſtumd 
whether it lie within the body of any county or not. as regrs 
This is abundantly proved by that learned treatiſe of Maſt The defe 
1 Selden called Mare aw 9 and therefore I ſhall ſay nothinfſ Quad i 
| therein, but refer the reader thither. ecinctum 
N In this ſea the king of England hath a double right, viz. I mars « 
| right of juriſdiction which he ordinarily exerciſeth by his admi Us ſuis, 
| and a right of propricty or ownerſhip. The latter is that whiqht*7 vens 
l hall meddle with.” * — 2 
a 2 


#1 
| 1 Fee e . 
N * Zadie 9 
| * A, ee 
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The king's right of propriety or ownerſhip in the ſea and ſoil 

WWereof is evidenced principally in theſe things that follow. | | 
Iſt, The right of fiſhing in this ſea and the creeks and armes ; 

jereof is originally lodged in the crown, as wat 2 of depaſ- 

ring is originally lodged in the owner of the whereof he 

lord, or as the right of fiſhing belongs to him that is the owner 

a private or inland river. I ſhall not give many inſtances of 

Wis, becauſe they are abundantly done to my hand in the book I 

Wrcmerly cited. 

w way Wl Pat. 23. E. 1. m. 6. The king grants liberty to the Hollan- 

(criptiſers to filh in mari N Fernemuth. 

his owl Ret. Parliamenti 3. H. 5. pars. 1. u. 3 The king by pro- 

nce. mation made a general inhibition of fiſhing upon the coaſts - 

Ireland to the prejudice of the Engliſh. Peſred to be re- 

led, but was not. 

Rot. Parl. 8. H. 5. n. 6. ; 

Item pry le Commons, que come mpfire Seigneur le Roy et ſes noble 

ogeniteurs de tout temps ont eſtre Seigneurs de le mere, et ore per le 

ace de Dieu eft ſi venus, que noftre Seigneur le Roy eft Seigneur de 

de ambe parties de le mere & oxdeiner ſur touts yy paſſants 


deve i 


and 
1g thert, 


id rive my le dit mere tiel impoſural oeps noftre Seigneur le pren- 
into t _= a luy ſemble reaſonable pur le ſalve gard del dit mere. 
> diſtandf Reſponſio, Le Roy Saviſera.” 


But though the king is the owner of this great waſt, and as a 
Wnſequent of his propriety hath the primary right of fiſhing in 
ſea and the creekes and armes thereof ; yet the common peo- 
2 of England have regularly a liberty of fiſhing in the ſea or 
eekes or armes thereof, 'as a publick common of piſcary, and 


he fauſſſ®) not without injury to their right be reſtrained of it, unleſs. 
hore af ſuch places creeks or navigable rivers, where either the king 
inty, ſome particular ſubject hath gained a propriety excluſive of 


r. 8. It common liberty. 
Mich. 19. E. 3. B. R. Rot. 127. Lincoln. The commonalty , 
a count Grimſby impleaded the fiſhermen of Ole, which is within five 
les of Grimſby, for lading and unlading their fiſh and other 
: duals at Ole; 
Englan Caſtumd non ſolutd, que eſt debita dictæ ville Grimſby juxta 

rtas regis contra prohibitionem regis. 
F Maſt The defendants plead, . 
Quad ipſi ſunt liberi tenentes in hamletto de Thruſco, qui eft infra 
ecinctum ville de Ole, et quid ipſi tanquam piſcatores juxta coſte- 
 maris & tempore quo, &c. uſt ſunt piſcari cum retibus et bat- 
s admin ſuis, et Piſces captos ad terram apud Thruſco et alibi in patrid 
nat wh venditioni exponere, abſque hoc quid blada victualia bona 
mercimonia carcarunt aut diſcarcarunt aut venditioni expoſue- 
t. Ideo veniat jurata, * 

i 
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J. 326. Although it is true, that ſuch ſhore may and 
mmonly is parce] of the manor adjacent, and ſo may be 1 
longing to a ſubject, as ſhall be ſhewn, yet primd facie it 


and the king's. 

cuſtom i And as the ſhore of the ſea doth primd facie belong to the 
YroprietWng, viz. between the ordinary high-water and low-water | 
) ark, ſo the ſhore of an arm of the ſea between the high- 


ater and low-water mark belongs prima facie to the king, 
ough it may alſo belong to a ſubject, as ſhall be ſhewn in | 
inary hie next chapter. | 
of com In the caſe between the town of Newcaſtle and the prior ea A 
ea and WF Tinmouth, 20. E. 1. which is afterwards, in the Second t . 
art, chapter the 6th, more fully recited ; one of the charges —, . 
inſt the prior is, that he had built houſes at Sheles upon . pe 
e river of Tyne between the high-water and low-water- If | 
ark. The prior pleads that it was built on his own ſoil. SA —_ | 


— . —ͤ— — 


there Ubi dominus rex nullum habet ſolum, neque liberum tenementum, A ee 
ch the quod folum difte domus et liberum tenementum extendit ſe uſque Har | . . 
nary ti flum aguæ Tyne, ultra terram ſuam ſiccam, et inter quod quidem- | 5 A 
littus mim aque et terram prædictam domus prædicta habet piſcariam , 
extent, am liberam in longitudinem terre ejuſdem in eddem aqua. 4 , 
s. An The king's attorney replied, Pat £0 
the cali 9uid, qualeſcumque manſuncule ibidem furrunt temporibus pre =. 
Mr. W. — prioris, idem prior, qui nunc eft, tempore ſuo fiert fecit 7 As 1 
nty of Midem 26 domus ſuper ſolum quad domino regi eſſe debet, eo mid, e,, | 
xu et inundatione maris comprehenditur. - - Al. a 


Afterwards judgment was given againſt the prior, but not in 
preſs termes for the ſoil, but implicitly. See the judgment 
Micrwards in the Second Part, 6th chapter. 


And- conſonant to this there was a decree Paſche 8. Car. 1. Ka . A 
25 * 


the Exchequer, entered in the book of Orders of that? 2 
here theſerm, fol. 66. whereby it was decreed, that the ſoil and * 74. 
nd refloſ ound lying between * wall and the river of Thames 7 WEL 
river of W parcel of the port of London; and therefore and for chat £4 2 <a 
are public ſame lies between the high-water and low-water marks of Hare" | 
s, that, e river of Thames, all the houſes built between the Hermi<Z2> 1 
minatio! 


be-wharfe unto Dickſhore eaſtward, and between the old -Z5*Z 2 
ul of Wapping- wall on the north and the river of Thames. 7 
the ſouth, are decreed to the king; and the ſame were ac. / FE, 
ingly by commiſſion ſeized into the king's hands. Ke 2. 

The title of the bill or information was laid, viz. 1ft. 


in Tha 


| 
| 
1 
' 


ow, of 


j 


re commW©nat the river of Thames flowed and reflowed. 2d, That — 
doth piÞnſequently it was an arm of the ſea. 34. That it was the . lep. | 
ible's ng's river. 4th. That it was the king's port. —And upon 
Dy. cheſe it was concluded, that the land between the high _. 
ater and low- water mark was the king's land, and accord» + = 
ly decreeds | 


. 
N. od 


And 
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1 6 And this ſhall ſuffice for the king's right in the ſhore of M-; fi 
:Þ ſeaf or rivers that are arms of the ſea, viz. the land lying Wiſh, a ma 
tween the high-water and the low-water mark at ordinal N;hil 

| tides. But t 
{ „ -+,.. (2.) The king hath a title to maritime incrementa, or ie enſui 
| 2 Sar ad of land by the ſea; and this is of three kinds, lt a { 
ah 1. Increaſe per projectianem vel alluvionem. 2. Increaſe per In trad 

 - Dren16s* * liftionem vel deſertionem. 3. Per inſulæ productionem. en whi 
4K £5: 2 pe increaſe per alluvionem is, when the ſea by caſti extent 
1 Ap ſand and earth doth by degrees increaſe the land, and I de the 
Pp itſelf out further than the ancient bounds went; and this ugh c 
p uſual. The reaſon why this belongs to the crown is, - becau ing, ye 

0 in truth the ſoil, where there is now dry land, was former clear 
[ part of the very fundus maris, and conſequently belonged a priva 

| the king. But indeed if ſuch alluvion be ſo inſenſible, . cult, 
it cannot be by any means found that the ſea was there, ill be ſ⸗ 
et non i et non apparere; the land thus increaſed belongs Il a ſub 
j perquiſite to the owner of the land adjacent. fea for 
| - 2 „ The increaſe per relictionem, or receſs of the ſea. I contint 
[| re. doth de jure communi belong to the king; for as the ſea is p; yet 
eie cell of the waſt or demeſne, ſo of neceſſity the land that li upon 
13 0 under it, and therefore it belongs to the king when left leave t 
4 the ſea; and ſo alſo it regularly holds in lands deſerted by ſubjec 
river, that is an arm of the fea or a creek of the ſea prima fad by C. 
. eſpecially if the creek or river be part of a port. dation c 
T2 Clauſ. 10. E. 3. m. 18. Upon an inquiſition finding tle the r 
—balf an acre in the ſuburbs of 3 | certain, 
; e, g Crevit in curſu ripe Cantuarie per alluvionem et diluviui for thi 


F "LP - 5 dictæ ripæ ; ' hames, 1 
1 eee, this half acre was ſeized into the king's bands. But it Yn. 23. ; 
. F. 3. true, it was afterwards reſtored to the Abbot of St. Auſtin' illiam, 

4 becauſe by another inquiſition it was found, -nwich 


Duid non eft folum noſtrum, nec accrevit per alluvionem et di 


| ; Wa Th, 
; =: vionem difte ripe, ſed extitit ſolum abbatis, &c. @ tempore ay — g 
memori a, c. he biſ 


1 Was 
d the la 
did, anc 


72 — others for that which is now called Sutton Marſh, that 3 
. dre of land was relictum per mare, and that the defend 
> had intruded into it; the defendants pleaded ſpecially, W for hi: 
is RE) entitled themſelves by preſcription to the lands project by Mired reli 
N « fea; and upon a demurrer adjudged againſt them. That ie anſwel 
Fa by the preſcription or title made to lands project, whicl{Wearyr 


Haas ag. Car. primt, Upon an information againſt Oldſworth 
7 


| ee Jerk jus aliuvionis, no anſwer is given to the title of information Mich wou! 
the inun 


| 2 br fe lands relict, for theſe were of ſeveral natures. 2d, It 

farts.” held, that it lies pot in preſcription to claim lands relict 
| — OLe-Z © 2 {a £m. , . 47 och fn 
SH c Ht « Pt + | 72 ts PP. 7 4 FH ne ; ＋ * * 
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re of i /; for ſo if the channel between us and France ſhould dry 
ying a man might preſcribe for it, which is unreaſonable ; for =_ 
ordinal Nihil preſeribitur niſi quod poſſidetur. VE 


But this hath fome exceptions, beſides theſe that follow in 
e enſuing chapter. 

If a ſubject hath had by preſcription the property of a cer- 
in tract, or creek, or navigable river, or arm of the ſea, 
en while it is covered with water, by certain known metes | 


„ Or l 
ds, vi 


e per 


y caſtinf extents ; this, though it ſhould be relied, the ſubject will 

and ſh ve the propriety in the ſoil relicted. For he had it before, 

d thisWough covered with water; and although the fea is a fluid 

| becaiing, yet the terra or ſolum ſubjectum is fixed; and by force 

former a clear and evident uſage a ſubje& may have the propriety » 
onged a private river; though the acqueſt of the former be more 89 


ble, t. 
ere, id 


ongs 2 


ficult, and requires a very good evidence to make it out, as 
all be ſaid in the enſuing chapter. + 
If a ſubje& hath land adjoining the ſea, and tle violence of Ca 2 
ſea ſwallow it up, but fo that yet there be reaſonable marks A. ZZ. 
continue the notice of it ; .or though the marks be defa- 7 Pace F 

|; yet if by ſituation and extent of quantity, and bound-" / 
upon the firm land, the ſame can be known, though the 
leave this land again, or it be by art or induſtry regained, | 
ſubject doth not loſe his propriety : and accordingly it was 
Wd by Cooke and Foſter, M. 7. Jae. C. B. though the in- 
dation continue forty years. 
l the mark remain or continue, or extent can reaſonably 
certain, the caſe is clear, —Vide Dy. 326.—22. Aſſ. 93. * 
for this a notable caſe in the caſe of an overflowing by the ... Fl q 
james, which is an arm of the ſea, Rot. Parliamenti 8. E. u. 
n. 23. pro Willielmo Burnell. Phillip Burnell, father of +" 5 . 
illiam, being ſeized of the manor of Haccheſham near A. 
nwich, died his heir within age during his minority. 2 15 
ua Thamiſſe magnam partem terre et prati manerij prædictiæ 2 
rum terrarum contiguarum M 

he biſhop of Bath and Wells, by agreement with the 

Ig, was to ſtop the breach at his own charges, and was to 
Wd the land for ſeven years to reimburſe his charges. This 
did, and the land was regained, and the biſhop held the 
for his ſeven years, and three years over them. Burnell 
red relief for his land in parliament againſt the Biſhop. 
t e anſwer was, 
, whiclWecuatur verſus epiſcopum ad communem legem ; 
mation ich would not have been, if the king had been intituled 
2d, It che inundation, | 
s relict P. 18. be 


> i 
. 
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8.5. 4 P. 18. E. 2. Rot. 174. B. R. upon the like account a ce 


burſ 


| 
j 
| 


| 4 fiderable quantity of marſh ground, containing 100 ac 
P — of the manor of Stebunhith, was regained from f on 
. . Thames, and enjoyed accordingly. I think it is the ſu e can 
e Erdhat is now called Stepney Marſh, or at leaſt ſome part of i ¶ his pt 
Arr - {© manor now built upon and contiguous to the Thames. I of th 
record is worth the reading, but long, tinues 
8 Claus. 18. H. 3. m. 21. pro Villata de Shinberg in Glou The 
l,. aK, hire. 3 : ; ONES in the 
— x Vicecomiti, Ic. Quia accepimus per inguiſitionem, quam fin the | 
$ - precipimus, quid illa pars terre, quam utrague villata de Shi; pelo, 
bridge et Aure ſibi vendicant, eo quod aqua Sabrinæ eam-occupaliſ that 


hen 11 
of the 
ch in p 

and tl 
led, as 
nd thu 
in the 


in the. 


La / A, ſuper campum de Shinberge verſus campum de Aure, et poſtea | 
. 3. ceſſu temporis eam rejecit ad campum de Shinberge, antequam ſuc 
| \ Jetta effet per aquam Sabrine ; de jure pertinuit ad villam de Sh 
bridge, et in parte fuit terra arabilis, et in parte puſtura, ad u 
dem villam de Shinbriage pertinens per diviſam foſſati, quod wy 
3 tur Hedgewood : precipimus tibi, quod eidem villatæ de Shinh 
Fx plenam ſeiſinam de prædictd parte terræ habere facias. Teſte N 
| apud Glouceſteriam. 

The river of Seyern had gained upon Shinbridge ſo mud 
that its channel ran over part of Shinbridge lands, and | 
part thereof unto the other fide, and then threw it back ag 
to Shinberge, It ſhall not belong to Aure. Neither was 
at all claimed by the king, though Severn in that place be 
arm of the ſea, But it was reſtored to Shinberg as before. 

But the truth is, that there the maritima incrementa of t 


right wh 
2 e river belong to the barons of Barclay, as ſhall be ſhewn. ! 


BS the property of the ſoil was not loſt to the owners that had 1 
= : before. THO 
| And the truth is alſo, that river, which is a wild unn the arr 
1 river, and many times ſhifts its channel, eſpecially in uf rpg 


flat between Shinberge and Aure, is the common bound 
between the manors of either fide, viz. the filum -aque, 
middle of the ſtream. And this is the cuſtom of the mani 
contiguous to that river from Glouceſter down to Aut 


By th 
b. 


or in ſo 


which was not taken notice of in that record. Yet it ſ % with; 

for this purpoſe to ſhew, that the king gained not the pl itſelf, 

priety againſt the town by ſuch inundation. Er An 

11 It is true, here were the old bounds or marks continuil nag 74 
viz. the Hedgewood. But ſuppoſe the inundation of the 4 nk th 
no 


deface the marks and boundaries, yet if the certain extent 
contents from the land not overflown can be evidenced, thou 
the bounds be defaced, yet it ſhall be returned to the ow! 
according to thoſe quantities and extents that it forme 
had, Only if any man be ac the charge of inning of it, 
ſeems by a decree of Sewers he may hold it till he 


nentis, ai 

Vide ( 
t de Bell, 
Hart 
amgue ri 


I. 


reimbur 
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t a confimburſed his charges, as was done in the caſe of Burnell 


> acrifore alledged. But if it be freely left again by the reflux 
rom tw receſs of the ſea, the owner may have his land as before, 
he ſane can make it out where and what it was; for he cannot 
rt of tl his propriety of the ſoil, though it be for a time become 


8. of the ſea, and within the admiral juriſdiction while it ſo 
tinues. ; | 
The third ſort of maritime increaſe are iſlands ariſing de Z, 


in the king's ſeas, or the king's armes thereof. Theſe . 


ou | 


* 
— 


uam fin the ſame account and reaſon primd facie and of common = | 
de t belong to the king; for they are « > of that ſoil of — Pot, | 
occup that belonged before in point of propriety to the king: ee. | 
oftea itwhen iſlands de novo ariſe, it is either by the receſs or fink-= 7 
am ſic Mof the water, or elſe by the exaggeration of ſand and ſlubb, 

2 de Shifffich in proceſs of time grow firm land invironed with wa- 

7, ad ry and thus ſome places have ariſen, and their original re- 

r. led, as about Ravenſend in Yorkſhire. | 

i 


nd thus much of the king's right of propriety which he 
in the ſea, and alſo prima facie and in common preſump- | 
in the ports and creeks and armes of the ſea, ; 


— — — Tͤ 
voy CAP. v. 


right which a ſubject may have in the creekes or armes of the 
; ea, and how it may be acquired. 


LTHOUGH the king hath prima facie this right in 


the armes and creeks of the ſea communi jure, and in 


”m in d on preſumption, yet a ſubject may have ſuch a right. 
8 nd this he may have two ways. ——— IE 

| aque, By the king's charter or grant ; and this is without 
Hy ae ion, TR king may graht fiſhing within a creek of the 


or in ſome known precin&t that hath known bounds, 
th within the main ſea. He may alſo grant that very 
t itſelf, 'viz. a navigable river that is an arm of the ſea, 
ater and foil hero Ho"? may allo grant a manor cum 
maris eidem adjacente ; and the ſhore itſelf will paſs, 
© in groſs and not parcel of the manor. He may alſo 
a manor or land contiguous to the ſea, and cum maritimis 


1 to Au 
et it ſ 
t the p 


-ontinuil 
1 of thel 


A. nent is, and that will paſs that jus alluvionis, whereof be- | 
he owl Vide Carte Antique, G. 15. Grant 6: Johannis to the 
it forme t de Bello loco, wiz. alveum ſuper quem „ et a 
ng of it, Hartford cum fluctu maris in aſcendendo et deſcendendo in- 
K 


umgue ripam. 


till he 2 . C z Vide 


reimbuſ 


- — 


2 


— 9 


4 Load. 9 8 3 — 2 dy 
— ww — — — —— 9 2 — — — - _ —2— — * 


„1 
— 


— — — 


— — — Fw x" Fs 


paſs from him by ſuch an incertain grant as maritima i 


with the net, which may be either as a liberty withou 
| ſoil, or as a liberty ariſing by reaſon of and in cone 
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Vide ibidem, I. 1 7: Carta Willielmi primi abbati ſancti 
25 


guſtini de tota terra Eftanore et totum littus uſque medietatem ay 
Vide ibidem, Carta Knuti monachis ſancti Auguſtini de 


inſuls Thanet, tam in terra quam in mari et littore. 


pts 2 
den fe; 
And | 
trings 


Vide ibidem, F. 17. A grant by king William the fich, 
the monks of Trinity, Canterbury, of divers liberties in port o 
poſſeſſions in terra et in mart. puld i 


Vide Carte Antique, O. 1. A grant by Edward the 
feſſor to the abbey of Hulm, videlicet, wreccum in mart | 
littore maris et in portubus maris. Carte Antique, D. D. ht do 

But it ſeems the grant of incrementa maritima will not Mr theſ; 
lands that often happen to be reli& by the ſea ; becauſe reed b 
is not ſo properly maritimum incrementum. And beſides, | 
ſoil itſelf under the water is actually the king's, and ca 


t eve! 


menta ; but it muſt paſs a preſent intereſt. 

But if the king will grant land adjacent to the ſea un 
mille acris terre aqud maris coopertis eadem terre ſecundim 4 
tudinem, &c. adjacentibus ; ſuch a grant,* as it may be pen 
will paſs the ſoil itſelf; and if there ſhall be a recefs of 
ſea leaving ſuch a quantity of land, it will belong to 
grantee. 


2d. The ſecond right is that which is acquired or ag 
ble to a ſubje&t b calf or preſcription ; and I think it 


amonis 


per ſol 
s Ham, 
rs de |; 


P. 34. 


— __— 


Tear, that the ſubject may by cuſtom and uſage or prele 


tion have the true —— and intereſt of many of Wlacitat 
ſeveral maritime intereſts, which we have before ſtated t verſlon, 


rima facie belonging to the king. I will go over them Mfar was 
cularly, and fet down which of theſe — are ac qui ill 
by uſage or preſcription by a ſubject. is ſuc 

A ſubject may by preſcription have the intereſt of fiſhinſanty-: ; 
an arm of the fa, in a creek or port of the fea, or in V R. 
tain precinct or extent lying within the ſea; and theleWn pur 
only free fiſhing, but ſeverall fiſhing. mabili 

iſhing may be of two kinds ordinarily, viz. the fas. 

P. 35. 
acitat 
jua ap 
quoddar 
Mm, et n0 
Wherel 
be in 
mmon f 


tance with the foil, or intereſt or propriety of it; or e 
wiſe it is a local fiſhing, that ariſeth by and from the 
priety of the ſoil. Such are gurgites, weares, fiſhing-pl 
lorachiæ flachie, &c. which are the very ſoil itſelf, al 
frequently agreed in our books. And ſuch as theſe 2 
ject may have by uſage either in groſſe, as many rel! 
houſes had; or as parcell of or appendant to their manolf uſage a 
both corporations and others have had; and this notity whic 
in navigable rivers and armes of the ſea, but in creeiſpg's ſub; 


: 
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rts and havens, yea and in certain known limits in the 
en ſea contiguous to the ſhore, | 

And theſe kinds of fiſhing are not enly for ſmall ſea fiſh, as 
crings, ſprats, pilchers, &c. but for great fiſh, as ſalmons, 


i ſancti 
tatem aq 
ini de 


the ff 


rties in Mort of Sir John Davies in the caſe of the 


d the Mt even royal fiſn, as whale, ſturgion, porpoiſe, which, 
n mari Fough they are royal fiſh, and primd facie — common 
D. D. ht do belong to the king, yet a ſubject may preſcribe even 


r theſe as appurtenant to his manor, as is unqueſtionably 


hich, though — great fiſh, are not _ fiſh, as the 
ſhing of Banne . 4. 
puld intimate. And not only for ſmaller fiſh, and ſalmons, » 


becauſe reed by our books. | 
beſides, ¶ Now for precedents touching ſuch rights of fiſhing in the Fe ao ends j 
and cu and armes and creeks thereof belonging by uſage to ſub- 
ritima nts, the moſt whereof will appear to be by reaſon of the pro- 


ety of the very water and ſoil wherein the fiſhing is, and 
+ ſea unaWne of them even within the ports of the ſea, 
indum c 
y be pen 
recefs of 
elong to 


ſs for the fiſhing in agud de Sturmer againſt Hamon Clever 
amonis ex parte comitatus Suffolchie, ubi ipſe et anteceſſores ſui 
per ſolebant piſcare.—The prior dicit, quod Michael avus ip- 
Hamonis dedit totum jus, quod dicebat ſe habere in piſcarid 
rs de le Sturmer Deo et ſanfto Jobanni de Stoke, &c. 

P. 34. E. 1. B. R. Rot. 14. Kancia.—Prior de Coning ſhed 
lacitat abbatem de Furneys pro proftratione gurgitis in aqud de 


d or acq| 
think 
EA. 
any of! 
ate 
r them p 
re acqui 
is ſue prædictæ aquam et piſcariam ex utraque parte eju 


t of fiſhinſntum impetus maris fluit et refluit. 
or in de Raſtall's Entries, treſpaſs in piſcary, pl. 4. Preſcrip- 
nd theſeſſba pur ſeverall fiſhing in aqud maritimd fluente et refluente in- 


mabilt tempore cum 7 flallis ſeparatis ſeparalis piſcariæ fixis pro 


thus. 


;, the f 


' withoulP. 35. E. 1. B. R. Rot. 18. Suffolchie.—Iillielmus Braham 
in conolihlacitat Riccardum S. et 7 alios pro piſcatione in ſeparali piſca- 
it; or M apud Braham. Defendens dicit, quid prædicta piſcaria 
from the joddam brachium maris et communis piſcaria eorundem et alio- 
iſhing- p, et non ſeparalis piſcaria. Ideo veniat jurata. 

itſelf, MWhereby it is admitted, though primd facie an arm of the 


s theſe 2 
any rel! 
ir mano 
this not 
in Creek 


de in point of propriety the king's, and primd facie it is 
mmon for every ſubject to fiſh there, yet a ſubje& may have 
uſage a ſeverall fiſhing there, excluſive of that common li- 
ty which otherwiſe of common right belongs to all the 
g's ſubjects, . 

3 Trin. 


ar was faſtened upon the abbot's land. The abbot replies, 
id Willielmus de Lancaſter dominus de Kendal dedit — — 28 * Lf | 
| 


P. 4. E. 1. B. R. Surrey,—The prior of Stoke brings treſ- fa, , 
e, 
Th def d t juſtified hd , t . 1 Tee. 

e defendant juſtified, quad piſcavit in communi aqua ipſius 1 Pp? 5 


4 | 


| 


. | 


2 


e. 
verſtone. The defendant juſtiſied; becauſe cach end of the“ . — 


4 e 


dem” 


Laos 
ara, 


. 


| 


ABA, 
. 


— —— 
a. — II 


— 


—_ SY. — — 


a 
— — 
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A, Trin. 10. E. 2. B. R. Ret. 83. Norfolchize. The abbot 
Los 2 t. Benedict Hulm impleads 4 iel bins in riparid, q 


24 7 
72 00 extendit a ponte de Wroxam uſque quandam lacum vocatam Bla ido, £6 
PE? — — the ſuit the 2 attorney came in, and i Up 

=" Jedged for the king, quid prædidta riparia eft brachium mari Iſt 
que ſe extendit in 15,008 mare, et eſt riparia domini regis ſal ſea, a 
fluens et refluens, ubi naves et battelli veniunt et applicant ex k 
magnum mare carcati et diſcarcati quiet? abſque tolneto ſeu cuſlun. 2d) 
. alicui dando, et eft communis piſcaria ＋ ml et dicit, i. * 
preſentatum fuit in ultimo itinere coram Solomone de Roffa et ju 7th 
ſuis juſbiciarijs itinerantibus in comitatu iſto, quad predeceſſor pri e diſſo 
dicti abbatis fecit purpręſturam ſuper dominum regem in rip 2 and! 
; preditta, gurgites plantando in eadem et appropriando ſibi pre I - 
tam piſcariam tenendo tanguam ſeparalem ; per quod .  diffol 
| fuit, quod gurgites ille amoverentur, et quid prædicta aqua And ” 
| maneret communis piſcaria. Et petit, quod non procedatur ad ai 15 * 
| guam inqui/ionem inde capiendam, quouſque prefati juſticiary — ns h. 
| per recordo et proceſſu prædictis certiorentur. hereupon ſear 1 _ 
| is granted, and the record certified. And afterwards a jrilf - Ra 
cedendo was obtained ; and iflue being joined, it was found if 3, *. 
the abbot, and judgment and execution given againſt the . 3+ 
fendants for the damages, viz. "es . 
Upon which record theſe things are obſervable. 2 _ 
> 1ſt. That de communi jure the right of ſuch armes of .., 3. 
ſea belongs to the king. , 
2d. That yet in ſuch armes of the ſea the ſubjects in 4 
neral have prima facie a common of fiſhing, as in the m 2 
ſea. — quo u 
3d. That yet a ſubject may have a ſeparate right %, 
fiſhing, excluſive of the king and of the common right — 
the ſubject. 4 
7 4th. That in this caſe the right of the abbot to hauf“ *** 
| — fiſning was not a bare right of liberty or profit 1 
prendre; but the right of the very water and ſoil itſelf, | Ira 

e. N Ei made . in it. 1 2 - 

, Eſcetria, 12. E. I. u. 1. The earls of Devon had! 1 

DIE OY ne port of Toppeſham, de quo infra; but the rect — 

A , tells us, that portus et piſcarid et mariſcus de Topſbam ſpl... 4 

1's — comitiſſe Devon. wlicab 
| | ich. 13, 14. E. 1. B. R. rot. 10. The abbot of TichikW;: -: 
1 en, r the burgeſſes of Southampton, guid diripuerunt | * 0 
gitem ſuam apud Cadeland. Burgenſes reſpondent, quad ipſa] un gla 
2 . 2. f . ne, in 
ges levata fuit ad nocumentum domini regis et ville Southam; . ? * 
"et quod batelli et naves impediuntur, quo minus venire non pol oy * 
lad portum ville prædictæ. Furatores dicunt, quid d temport ti a | 


Sc. non fuit ibi aliqua gurges, ſed antiquitus ſolebant flare pal, 
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abbot hed credunt, guid tunc fuit profirata gurges eadem oecaſione qud 

= K do, £0 quod fuit ad nocumentum tranſeuntium. | 

a rp Upon which record theſe things are obſervable, | | 
4 


1ſt, That a ſubje& may by preſcription have a wear in the 


um mary ſea, and conſequently have an intereſt below the low-water | 


regis Ja mark ; for probably weares be ſuch. 
a 2dly, That, * if it be a nuiſance to the paſſage of ſhips, | 
1: eu , may be abated. | e | 

— 7th Rep. 15. It appears, that the abbot of Abbotſbury be- WEST A 
fo aj e diſſolution had not only a game of ſwans, but the fiſhing, 22274 | 
eſſor Pu, and the ſoil of an arm or creek of the Tea called a meere or 7/4 | 


— — — 


in Tit, in quam mare fluit et refluit ; and it came to the king by . 
— diſſolution of the A,. a — | 
tea and in many conſiderable armes of the ſea that were navigate 


20 wrt >. rivers, and flowed and reflowed with falt water, divers Art aa CET ; 
eur dd ons had weares and local fiſhin ſlujices. As for inſtance, */ | 
_—_ the river of Severn the earls of Lancaſter had certain weares era | 
— "Wlcd Radley weares, part of his manor of Radley. Clauſe o. ai ag, 

1 / 3. . 29. The like for others in the river of Teſe, Patentes * I 


„E. 3. pars 1. m. 15. dorſo in Twede, fines 2. E. 3. m. 1. in 
nt. Pat. 18. E. 2, pars 1. n. 3. dorſo. Pat. 43. H. 3. 
dur ſe in Severn. Pat. 2. E. 4. pars 3. m. 15. dorſo. Pat. 


. okt E. 3. pars 2. m. 15. dorſa in Oſe. Pat. 12. E. 2. pars 1. 
a rin, 50. E. 3. B. R. rot. 2. Eſer. Walterius filius Wal- 


= mon/trat domino regi, quid cam piſcaria vocata le Reyſand ab 
quo ut parcella manerij ſui de Burnham appendebat, dominus 
per cartam ſuam eam conceſſit durante minore ætate ſud cuidam 
rtholomeo Sti goune, qui prædictam piſcariam detinet ad preju- 
um et exheredationem dictæ Malteri. And thereupon a ſcire 


S+ i awarded, The defendant * aid of the king; and 

to 9 © procedendo they plead to iſſue, and the jury find, that 

. prof „ piſcaria eff parcella manerij prædicti. Ideo 2 %, 
i . 


d predifta piſcaria, cum gurgitibus eidem pertinentibus, dicto 
utero liberentur. 

hnite more of this kind might be produced. I ſhall add no 
here; but in the ſubſequent parts of this and the next 
ter ſome other inſtances of this nature will occur, which 
wplicable to the preſcription of the right of fiſhing in na- 
ble rivers; and I haye added the more, becauſe there are 
ain glances and intimations in the caſe of the piſcary of 


»n had! 


the rect 


ſham ſpe 


Ff Tichſe 
h uerunt 


* iſa Ne, in Sir John Davies's reports, as if the fiſhing in theſe; 72 u 
6 out x $ of royal rivers, were not acquirable but by ſpecial char- 2 
— 17 which is certainly untrue; for they are acquirable by pre- ace . 


tare fall, 
F- — a . / 


tion or uſage, as well as royal fiſh may be, 2 
1 e 


at 


PEE 


river of Thames, by the ſtatutes of 4. H. 7. cap. 15. 27. H. 


2d. T 
vate Ol 
s for | 
And tt 
thoſe e 
mmonl 
ich co 


It is true, that by the ſtatute of Magna Carta, cap. 1 
Omnes kidelli deponantur de cetero penitus per Thamiſiam et 
wayam per totam Angliam, niſi per coſteram marts. 

And this ſtatute was ſeconded with others that were my 
effectual, viz. 25. E. 3. Cap. 3. 1, H. 4, 12. 12. E. 
cap. 7. 
And by force of theſe ſtatutes, weares, that were prejudig 


to the paſſage of veſſels, were to be pulled down; and accu the gr 
ingly it was done in many places. Bus that did no way e ee 
afirm the propriety, but only remove the annoyance, wid A 

ve filled 


as before is ſhewn, was not to be allowed in an inland river, 
it be a common paſſage, | 

The exception of weares upon the ſea-coafts, and liken 
frequent examples, ſome whereof are before mentioned, mal 
it appear, that there might be ſuch private intereſts. not « 
in point of liberty, but in point of propriety, on the ſea-ca 
and below the low-water mark; for ſuch were regularly 


weares, But as by the ſtatutes of 25. E. 3. cap. 4-—45- K. all gud 
cap. 2,—1. H. 4. 12.4. H. 4. cap. < nd nr Jl d ACC0t 
the crecting of new weares and inhancing of old is provi — 
againſt in navigable rivers; and by other . particular r © bo 
viſion is made againſt weares new or old erected in partic baillie 
ports (as in the port of Newcaſtle, by the ſtatute of the . H. 6 
H. 1. cap. 18.; in the port of Southampton, by the ſtatutes 2d. TI 
11. H. 7. cap. 5. 14. H. 8. cap. 13.; in the rivers of C theſe p 
and Humber, by the ſtatute of 23. H. 8. cap. 18.; in then i 6.4 F 

firme 


and port of Exeter, by the ſtatute of 31. H. 8. cap. 4.3 in f 
cy of 1 


cap. 18. 5. Jac, cap. 20. and divers others); ſo by the ſtat? is gr 


of 3. Jac. cap. 12. all new weares erected upon the ſea-ſha his of 

or in any haven harbour or creek, or within five miles of t may b 

mouth of any haven or creek, are prohibited under a penal it, Ti 

But in all theſe ſtatutes, though they prohibit the thing, ground 

they do admit, that there may be ſuch an intereſt lodged ted, 

ſubject, not only in navigable rivers, but even in the port ep the 

the ſea itſelf contiguous to the ſhore, though below the | e default 

— _ whereby a ſubject may not only have a liberty! = a 

"= o a right or propriety of ſoil. But yet this, that I have f * I9, 

alk muſt be taken with this allay, which 1 have in pare Frei . 

118 Ane 5 Wy iſt, That this intereſt or right in the abjedl mult be ſo uch is 

5 sit may not occaſion a common annoyance to paſſage of f '* 8! 

R or boats ; for that is prohibited by the common law, and t uch en; 

FCA 2 ſeveral ſtatutes before mentioned, viz. erecting new Weares, | ove, Al 

"FF, 2 hancing old, fixing of pikes or ſtakes, and the like, in order den, et 
'; fox try-« fiſhing : for the jus privatum, that is acquired to the ſub 
3 either by patent or preſcription, muſt not prejudice the jus þ 


licum, wherewith public rivers or armes of the ſea are affected 
public uſe, | 
2d. 
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the: late or public river, or creek treſh or ſalt, is ſubject to the 
or the conſervation of fiſh and fry, which are many. 


ets of And this gives me an occaſion to divert to the examination 


12. E. 


prejudiq 
nd acco 
) Way e 
ce, whit 
nd river, 


the great rivers in England, and under which the patentees 
ve exerciſed a juriſdiction irregularly enough and to the da- 


ve filled their own purſes with the money exacted from the 
ople. Therefore touching their office, | x 

iſt. The office of a water-baillie or ſcrutator is a bare miniſ- 
ial officer, which the king doth or may appoint in thoſe rivers 
places that are his in franchiſe or intereſt. And his buſineſs 
is, to look to the king's rights, as his wrecks, his floatſan, 


id likew 
ned, md 
8 mot e 


n ” by fan, — royal fiſhes. And he had no juriſdiction 
Sy . d talis; but his office was only miniſterial, to receive 
1 d account for the caſualties belonging to the king upon public 


great rivers, which did or in common preſumption might be- 
:cular g to the crown. Such was that office of ſearcher, ſcrutator, 
"mari baillie of the river of Severn »/que ad pontem Wigorniæ. Pat, 
of the H. 6. parte 2. m. 20. Pat. 8. E. 4. parte 1. m. 22. 

ene 2d. The office of conſervator of rivers and fiſh in rivers; and 
4 of 0 theſe patents of conſervancy we find mention in the ſtatute. 1, 
in the M cap 17. And by a grant made to the city of London, and 
nfirmed by the parliament of 17. R. 2. cap. g. the conſer- 


$ provi 


3 N 1 cy of the river of Thames from Stainſbridge down to Med- 
Fa fan y is granted to the mayor of London. | 


This office of conſervancy is of two kinds, or rather there are 
may be two branches thereof, 
jſt, The conſervancy in order to nuiſances in rivers. This 


+ ſea-(ho! 


iles of t 


l 
2 grounded upon the ſtatute of 1. H. 4. cap. 12. whereby it is 
12. ned i acted, that there ſhall be commiſſions granted to ſurvey and 
he port ep the waters and great rivers, and to correct and amend 
— the © edefaults. And this for Thames is annexed to the mayor of 
libertyl _ alſo by the ſtatutes of 4. H. 7. cap. 15. 27. H. 8. 

18. 
— 2d. The conſervancy in order to fiſhing. And this is that 
be ſo ul ich is mentioned in the ſtatute of 1. Eliz. cap. 17. And 
oe of ui is grounded upon the ſtat. of Weſtminſter 2, cap. 47. 
Land thc enacted, That the waters of Humber, Owle, Trent, 
veares, oe, Aire, Darwent, Wherf, Niddiore, Swale, Teſe, Tyne, 
in order Nen, et omnes alie aque in regno, in quibus ſalmones capiuntur, 
the ſubj ponantur 
he jus þ 


affected 
2d. 


* 
age of the. people, and under the diſguiſe of a publick good Pra « 


2d. That the fiſhing, that a ſubject hath in this or any other 


thoſe commiſſions, that have been granted in common rivers, =7z-2., 
mmouly called commiſſions of conſervancy or water-bailiffs ; -,- 
ich commiſhons have of late time eſpecially been granted in wg 


— 


£4 
El Ter pl 


— 


as ſalmon; and it limits, that the lord admiral, the mayor 
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ponantur in defenſo, &c. Et in partibus ubi hujuſmod: ripaWed, 1 
fuerint, aſſignentur conſervatores iſtius flatuti, qui ad hoc jules of 
[epius videant et inquirant de hujuſmodi tranſgreſſoribus. EtWmons 
prima tranſgreſſine puniantur per combuſtionem retium, &c. ry to 1 
the ſtat. 13. R. 2. cap. 19. the former ſtatute is confirmaWcin& 
and the river of Thames added; and the rivers of Lone, With. 
Merſe and Ribbell, and all other waters in the county of n a p 
caſter be put in defence as to the taking of ſalmons, &c. aWhout t 
in parts where ſuch rivers are, there ſhall be aſſigned and ſwi te cou: 


good and ſufficient conſervators of this ſtatute, as of the ſtati ¶Mnd th 
of Weſtminſter. Eliz. 1 

But neither of theſe ſtatutes extended to any rivers but ſiſ by the 
wherein ſalmon be. And inaſmuch as ſuch a commiſſion colfffpſervats 
not be without the warrant of an act of parliament, as is dWſe con! 
ſerved truly by my Lord Coke upon the — of Weſtminſihames, 


2. Cap. 47. conſequently their commiſſion cannot extend fund th 
ther than that act warrants, viz. to none but to thoſe water 
are particularly named, or at leaſt wherein ſalmon are. ſea © 
By the ſtatute of 17. R. 2. cap. 9. the juſtices of the peant or p. 
are appointed conſervators of theſe ſtatutes, except only as of ſoi! 
the conſervancy of the river of Thames and Medway annexed 
the mayor of London. | 
By the ſtat. of 1, Eliz. cap. 17. there is a farther and mc 
extenſive proviſion againſt the deſtruction of other fiſh as » 


London, lords of leets, &c. and all other perſons, &c. whit 
by grant or other lawful ways or means lawfully have the ce 
ſervation or preſervation of any rivers, ſhall have power wit 
the precincts of their lawful juriſdiction to inquire of, by t 


erning 


oaths of twelve men, and to hear and determine ſuch offences Rag 
This indeed doth enlarge the power of theſe conſervaſſnay ha 
in reſpect of the offences, but not in reſpect of the limit ue _ 
their r ng pri 
Upon all this it follows, i 
1ſt. That theſe commiſſioners of conſervancy have no po of 0 

in reference to fiſning, but in ſuch places where ſalmons are Mage 
the rivers mentioned in the acts, though in thoſe rivers tix The f 
have juriſdiction as to other fiſh as well as ſalmon ; and that = 
conſervators have no power except in referrence to nuiſancly. * 
in common or public rivers, and not in private nuiſances 1. Th 
tween party and party, tides. 
2d. Conſequently, not in the ſmall rivers that fall into tho, nc 
rivers; for ſuch ſmall rivers as they, are not named in t s tides 
acts of Weſtminſter 2. nor 13. R. 2. and they have not es, „ 


ſalmons in them, and fo not within their juriſdiction. "Fi 


0 
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1d; ripaſſ zd. But yet in thoſe rivers particularly named in the ſta- 
hoc jun es of Weſtminſter 2. and 13. R. 2. or in ſuch rivers where 
15. mons are, they have power to inquire of all offences con- 
Oc. do the ſtatute of x. Eliz. becauſe committed within the 


confirm cinct of their juriſdiction. 


ne, Wy ch. But then they muſt not convict nor fine men barely 
ty of Ln a preſentment without a tryall ; for ſuch conviction 
„ &c. Mfrhout tryall is againſt law in any caſe, but a leete or ſwan- 
and ſwi te court. | 


and therefore all thoſe offences that are againſt the ſtatute of 
Eliz. within ſmall rivers, are only puniſhable by the leete, 
by the juſtices of the peace at their ſeſſions, who are generall 
ſſion codfiplervators by the ſtatute of 17. R. 2. cap. 9. and not before 
as is (fe conſervators by commiſſion, except as to the offences in 
eſtminſſhames, which are inquirable by the mayor of London. 
:xtend find thus much by the way concerning conſervatorſhips 


s but ſu 


thoſe i water-baillies ; and alſo concerning the right of fiſhing in 
re. ſea or armes thereof belonging to a ſubject, either by 
f the peat or preſcription, either as a liberty or in reſpect of owner- 


only as 
annexed 


of ſoil, * CENT I 


r and mc HC CCC 
iſh as w 

e mayor 
&c. whit 
e the co 
wer with 
of, by t 
offences, 
-onſervat( 
he limit 


CE AP. > Vi 


erning the ownerſhip or propriety which a ſubjeft may have in 
the ſea-ſhore and maritime increments, &c. 
. —— — 2. a 
ome now to thoſe other parts of propriety which a ſubject 
ay have by preſcription or uſage, viz. the ſea-ſhore and 
time increaſes ; which, though we have before ſtated to 
ng prima facte to the king, yet they may belong to the 
ect in point of propriety, not only by charter or grant, 


— 


— — — 


e no pogrof chere can be but little doubt, but alſo by preſcription 

nons are age. 2 n 

rivers 09 7: ; 
1 The ſhoar of the ſea. ZArree 


o nuiſanc 


lere ſeem to be three forts of ſhoars, or littora marina, ac 7 hog 
uiſances 0 


Ing to the various tides, viz. Ro As 
.) The high ſpring tides, which are the fluxes of the ſea at — 
tides that happen at the two equinoxials; and 3 „ 
rap” doth not de jure communi belong to the crown. For ſuc LY - 
me — 5 tides many times overflow ancient meadows and ſalt * 
ave not Apes, which yet unqueſtionably belong to the ſubject. E c, 
1B this is admitted of all hands. 
* (2d.) The 


1 into the 
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(zd.) The ſpring tides, which happen twice every mot 
at full and change vf the moor and the ſhoar in queſtion is 


11140 


ſe; C 
fome opinion not denominated by theſe tides neither, but bet 
lands overflowed with theſe fluxes ordinarily belong to the ſi Pers ſ 


ject prima facie, unleſs the king hath a preſcription to the c 
trary. And the reaſon ſeems to be, becauſe for the moſt 
the lands covered with theſe fluxes are dry and maniorable; 
at other tides the fea doth not cover them; and therefore tou 
ing theſe ſhoars ſome hold, that common right ſpeaks fort 
ſubject, unleſs there be an uſage to entitle the crown ; fort 
is not properly /ittus maris. And therefore it hath been hi 
that where the king makes his title to land as littus mariz, 
parcella littoris marini, it is not ſufficient for him to make 
= appear to be overflowed at ſpring tides of this kind. P. 8. C eared 
| in Camerd Scaccarii, in the caſe of Vanheſdanke for land; 
| 2 111 ig Norfolk; and fo I have heard it was held, P. 15. Car. B. 
2. 6; Sir Edw. Heron's caſe, & Tr. 17. Car. 2. in the caſe of 
th, / * <1] lady Wandesford, for a town called the Cowes in the Iſl 
[NE ze) Wight, in Scaccario. 

[7 Jar cet, (d.) Ordinary tides, or nepe tides, which happen 
„gu Avcen the full and change of the moon; and this is that wh 
K Els properly /ittus maris, ſometimes called marettum, ſometin 
warettum. And touching this kind of ſhoar, viz. that wi 
is covered by the ordinary flux of the ſea, is the buſinels 

1. Jaore 27ur preſent enquiry. | : 
10 * FYDrP 15, This may belong to a ſubject. The ſtatute of 7. 
U ap- 18. ſuppoleth it; for it provides, that thoſe of Corn 
en. and Devon may fetch ſea- ſand for the bettering of their la 

F 


oyme 
ing 1 
ſture: 
nd: 
1] or 
bula 
the 


r 


I 


wa 
N 


and ſhall not be hindered by thoſe that have their lands adj ſhoar 
3H ing to the ſea-coaſts, which appears h the ſtatute they em. / 

| not formerly. Vide Carte Antique D. D. u. 24. the chuWrill's c 
4 of Alan de Percey to the monks of Whitby, and the bouout of 
F thereof, viz. totam marinam d portd de Whitby uſque BlnW(cribir 


Sc. et uſque Terdiſo, et uſque in mare, et per marinam in Min: Ip 
confirmed by king Henry J. And the bounds of that abi et de 
poſſeſſious take in many creeks of the ſea, yet are given ru, / 
ſubject, viz. Derwent, Muſe, Eſe, &c. 5 b bona 

2d, It may not only belong to a ſubject in groſs, her «- 
poſſibly may ſuppoſe 1 1 memory, bull pro 7 
may be parcell of a manor. And thus it is agreed 5. Repo 4: 7 
107. in fir Henry Conſtable's caſe, and the book of 5. E. Wave w; 
cited accordingly. And according to this was the refoluWe2, 
cited Dyer 316. to be between Hammond and Digges, P. We p- 
Eliz. And accordingly it was decreed in the Excheqfim fg 


chamber, P. 16. Car. inter Þ Attorney Generall et fir Sagi ;/{;, 


Roll, fir Richard Buller, and fir Thomas Arundell, ＋ 
5 an 
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ery mon: And the evidences to prove this fact are commonly 
tion ie; conſtant and uſual fetching gravel and ſea-weed and ſea- 
er, but Wd between the high-water and low-water mark, and licenſing 

to the ſi ers ſo to do; incloſing and imbanking againſt the ſea, and 
o the cafoyment of what is ſo inned ; enjoyment of wrecks hap- 

e moſt ping upon the ſand ; preſentment and puniſhment of pur- 


orable;| 
fore toud 


ures there in the court of a manor; and ſuch like. 
nd as it may be parcell of a manor, ſo it may be parcell of 


zaks for Will or pariſh ; and the evidence for that will be uſuall pe- 
n; fortWbulations, common reputation, known metes and diviſions, 


been b 
US Mari, 
to make 


| the like. And upon this account the parſon of Sutton 
but 14. Car. had a verdict for the tithes of Sutton-Marſh in 
colnſhire, upon a long and a great evidence; though it 


P. 8. Ceated, that within time of memory it was the meer ſhoar 
for landskhe ſea covered at ordinary tides, and without the old ſea- 
Car. B. N. 

caſe of | 


zd. It may not only be parcell of a manor, but de fas it 
a the Iſl ſt of 


ny times Is 103 and perchanceitis parcell almoſt of all ſuch _ 
fiors as by preſcription have royal fiſh or wrecks of the ica _ 
in their manor. For, for the molt part, wrecks and 
al hh are Not, nor indeed cannot be well left above the 
h-water mark, unleſs it be at ſuch extraordinary tides as 
rflow the land: but theſe are perquiſites, which happen 
ween the high-water and low-water mark ; for the ſea 
hdrawing at the ebb leaves the wrecks upon the ſhoar, and 


bappen 
s that whi 
1, ſometi 
that whi 
e buſineli 


te of 7. ¶ thoſe greater fiſh which come under the denomination of 
of Cornel iſh. He therefore that hath wreck of the ſea or royal fiſh 
f their lapreſeription infra manerium, it is a great preſumption, that 
lands adi ſhoar is part of the manor, as otherwiſe he could not have 
te uy m. And conſorant to this is the pleading of Sir Henry 
the chi 


vill's caſe, 5. E. 3. F and Raſtall's Entries 684. tranſcrib- 
AM. 


1 the bouout of the record 14. E. 1. Rot. 432. where an abbot, 


ſaue Blu eribing for wreck belonging to his manor, doth it in this 
am in Win: Ipfeque et omnes prædeceſſeres ſui abbates monaſterii præ- 
f that abb et demini ejuſdem manerii, per totum tempus prediftum, ba- 
e given Mint, et habere conſueverunt, ratione maneri: prædicti, omni- 


b bona wreccata ſuper mare et ut wreccum ſuper terram pro- 


groſs, er cofteram maris in quodam loquo ubi mare ſecundùm curſum 

emory , Vl" pro tempore fruxit et refluxit, a quodam loco vocato M. in pa- 

d 5. Repo de L. Sc. And in the following plea, an abbot preſcribes 
of 5. E. Ne wreccum maris infra præcinctum manerii ſiue dominii ſui 

the reſoluſh d et fleteſan maris infra præcinctum manerii deveniens, 

igges, 1. Ne prædictum dolium vin fuit tureccum maris per mare pro- 

> Ex chen ſuper littus maris apud S. infra precinttum manerit ſiue 
et fir Sau 7!ltus, | 

dell, per 


And 


— a. — 


2 


1 222 


4 . — E in a conteſt between the king and him; for poſſibly 


_ 41: tween the high-water and low-water mark, which may be 


— x Alluvio maris; 
u e Receſſus maris; et 


pts TOO ͤ—:—:õ — 
— * 


1 adjicitur, quod intelligere non poſſis quo momento tempars adjiad 
Sc. Si autem non fit latens incrementum, contrarium erit, u 


1 
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And with this agrees the Regiſter 102. Yet I find the 


of Cornwall had wreccum maris per comitatum Cornubie ; 
| thereupon being queſtioned for wreck, adjudged, quid eat 


die. P. 14. E. 1. minus B. R. Rot. 6. Cornubia. Butt 


inferior lords might have it by uſage againſt the earl, 
Thus much ſhall ſuffice concerning the ſhoar or ſpace| 


to a ſubject and be parcell of his manor. 
uu. II. Let us now come to the maritima incrementa, viz. 


r 5 - , b 
” FF Zi aan r ; Inſula maris. : : 
7 L 1h (1,) For the jus alluvionis, which is an increaſe of 
1. / land ãdjoining by the projection of the ſea caſting up and add 

"> ſand and flubb to the acjoining land, whereby it is increal 

and for the moſt part be inſenſible degrees, Bracton, li 
cap. 2. writes thus: [tem quod per alluvionem agro tus 
adjecit, jure gentium tibi acquiritur. Eft autem alluvio lat 


crementum. Et per alluvionem adjici dicitur, 225 ita pau 


— — — — 


- 


— 


— 


fluminis partem aliquam ex tuo predio detraxit, et vicini fr 
appulit, certum eft eam tuum permanere, &c. But Bracton 
lows the civil law in this and ſome other following pla 
And yet even according to this, the common law doth r 


larly hold at this day between party and party. But R. », 
doubted in caſe of an arm of the ſea, 22. Aſſ. 3. dine 

This jus alluvionts, as J have before ſaid, is de jure cm- 5 
by the law of England the king's, viz. if by any mark... e, 
meaſures it can be known what 1s ſo gained; for if the gain . 
ſo inſenſible and indiſcernible by any limits or marks tha} ©1,; 
cannot be known, idem eft non eſſe et non apparere, as wel Here 
maritime increaſes as in the increaſes by inland rivers. W.:: 

But yet cuſtom may in this caſe give this jus alluvionis v In th 


land whereuntc it accrues. . It 


BW This is made out _ plainly by theſe enſuing records. Nacaſio 
Communia Trin. 43. E. 3. Rot. 13. in Scaccario, which 1, with 
15 eee e very record which is cited by Dyer 326. out of the boo yet 


Ramſey.—Proceſs went out againſt the abbot of Ramſq 


Mates, 
ſum £ 


aſlendendam cauſam, quare 60 acre mariſci in manum reg! 


„ . 5 
. 7: 4. debent ſeſiri, quas abbas appropriavit ſibi et domut ſue fine li The 
2. regts, ſuper quadam generali commiſſune de terris a rege conch and it 
et detentis. Abbas reſpondit, quod ipſe tenet manerium de B dual 
6 princip1 


ad, a8 
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, quod ſcituatun eft juxta mare, et quod eft ibidem quidam 


find they PEE . EY s 
-nubie Nut, gui aliquando per in fluxus maris minoratur, aliguando 
quid 2 luxus maris augetur, ab ſgue hoc quod appropriavit ſibi prout 
2. Burr entationem prædictam fappontar And iſſue joined and 
- poſfibl ick given for the abbot by Niſi prius before one of the ba- 
rl. Et judicium quid eat ſine die, ſaluo — jure regis. 
hough there were a verdict upon the iſſue, whether appro- 


or ſpace] 


may be it or not, yet it is plain, that the title ſtood upon that 


h the abbot alledged by way of increment. And note, 
is no cuſtom at all alledged ; but it ſeems he relied upon 
common right of his caſe, as that he ſuffered the loſs ſo 
hould enjoy the benefit, even by the bare common law in 
of alluvion. 


ta, viz. 


reaſe of rough was queſtioned at the king's ſuit for acquirin » 4 N 2 
p and ad — in Goſterkile, licentid — non obtentd. The e, fo 
is 1NCreed, quod per conſuetudinem patriæ eft et d tempore quo, c. E.. 
cton, , uſurpatum, quod omnes et finguli domini, maneria terras 22 - 

ro tuo fi ,nnta uper cofter am maris habentes, particulariter habebunt as 1 
v1 lauten um et 7 per fluxus r refluxus maris ſecundum majus br P 

d ita 75 nus prope tenementa ſua projetta. Et dicit, quid ipſe habet \, / tak 37. 
115 241108 m manerium in eadem villa, unde plures terre ſunt adja= * 

m erit, u flere maris, et fic habet per fluxus et refluxus maris circiter 

dcin Picras maretti terras ſuas adjacentes, et per temporis incremen- 

Bracton Necundum patriæ conſuetudinem ; et abſque hoc quad ipſe per- 

wing pla, &c. And upon ifſue joined, it depended many years 

w doth re the iſſue was tried. But afterwards, P. 41. Z. 3 


. But iR. Not. 28. Lincolnia, Rex. viz. given, quad, ſecundum 


Zo tudinem patriæ, domini maneriorum prope mare adjacentium, 

Jure 0 Munt marettum et ſabulonem per fluxus et refluxus maris per 

n 7 mare, incrementum ad terras ſuas caſteræ maris adjacentes pra- 

if the gall Ec. Ides abbas ſine die. 

marks th Obſerve, 

e, as WW. Here is cuſtom laid, and he relies not barely upon the 

ers. Mvithout it. | 

luvions wi In this caſe it was per incrementum temports and per mare 
i, It is not a ſudden reliction or has 9+ maris, as I ſhall 

records. «caſion to mention hereafter. And though there is no 

which 19S; without ſome kind of reliction, for the ſea ſhuts out 

the bod ; yet the denomination is taken from that which pre-/ 

f Ramſeſſhnates. It is an acqueſt per prejectionem or alluvionem, not 

mum reg Buſum or relictionem. | 

ue fine la That ſuch an acquiſition lies in cuſtom and preſcrip- 

rege O'S and it hath a reaſonable intendment, becauſe theſe ſecret 

rium de Mfradual increaſes of the land adjoining cedunt ſold tanguam 


I frincipali ; and ſo by cuſtom it becomes as a perquilite to 


id, as it doth in all caſes of this nature by the civil law. 
2. Now 


23. E. 3. B. R. Rot. 26. Lincolnia,—The abbot of Pe- . er F 
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| 2 . —— acquired per relictianem maris are not preſcribable 


N 
„. 


1 
7 
1 


b I” Lice) l, Peter Aſhton and others, and a regrant by them by deed inn 
1 
Il} 


1 aquis ſalſis inundatæ et d mari relifte prout per informati 
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: 


between us and France and the Netherlands, leaves the 


other reaſon we know not. 


dy the receſs of the ſca, doth not come under the former 
of alluvio, or increaſe per EI and therefore, 
information of an intruſion 


conſuetudiuem patrie to the marettum, or ſabulonem mart 


E id 
CZ NA jeclum; for it is an acqueſt of another nature. And this 
_— 


accordingly adjudged, H. 12. Car. Rot. 48. in the caſe o 


Kaum king againſt Oldſworth and others for Sutton Marſh, in 
* cario. And in that caſe it was likewiſe held and adjudged, 


: 


2 


part of a manor or as belonging to the ſubject; for that 


1 ba ce, Ito preſcribe, in effect, that the narrow ſeas to the coa 


. AA 2 France or Denmark were part of a manor. In that caſ: 


LE ee information plea and judgment were in ſubſtance as fol 


14 


eth, viz. 


, 4. uod cùm 7000 acre mariſci ſalſi vocati Sutton Marſh, ja 
| 


Rood et exiſtentes juxta Sutton Long in comitatu prædicto, videlicet, 
4 aha - Sutton Long et mare ad refluxum ejuſdem, fuiſſent parcella li 


n Any . marini, ac ad refluxus maris naturalis et ordinartos aquis ſal 
ML. rf f narinis inundatæ : cùmque eæ dem 7000 acre mariſci ſalſi ui 
7 care Ae mari, unde inundatæ fuiſſent, Fuſent relictæ. hen the | 


mation ſets forth a grant by king James under the great ſe 
„ = to the king, and that Michael Oldſworth, &c. intr 
The defendant Oldſworth came in; and as to part pleads 
/ tenant, viz. guod bene et verum eftl, qudd preditie 7000 
Ho ww s *- + . . . . \ 
/ mariſci ſalſi vocati Sutton Marſh, jacentes et exiſtentes juxta + 
Long, viz. inter Sutton Long et mare ad refluxum ejuſdem, fi 
parcella littoris marini, et ad refluxus marrs naturales et oral 


UN G19. 


ö 
: 


But he further ſaith, the king was ſeized in right of the 
of the manor of Sutton, et quod plures terre dicti maneri 
reliftionem dictæ coſteræ maris adjacebant; et quod conſuetude ji 
eft et a tempore quo, &c. quòd domint maneriorum, terrarun 
tenementorum ſuper cofteram maris adjacentium, particularit 
bebunt marettum et ſabulonem per fluxum et refluxum maris 
dim majus et minus prope terras ſeu tenementa ſua projecii 
reliftum : gquedgue et predifie 1000 acre mariſct . 7 ; 
* 1 


6 | & 

2. £4 4 2.) Now as touching the acceſſion of land per receſſum m 

| 7 4. 2 a a ſudden retreat of the ſea, ſuch there have been in n 

ee oc 4 ages. Sometimes the ocean, eſpecially the narrow ſea I 
MN 

| ' liſh ſhore in a great conſiderable meaſure ; poſſibly by re 

of ſome ſuperundation on the other eaſtern ſhore, or by (; 


This acceſſion of land, in this eminent and ſudden ma 


e laid for ſo much land reli$ 
mare, it is no good defence againſt the king to make titl: 
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ediatam parcellam manerii de Sutton adjacent, et per fluxus et re- 


eſſum m 


en in M u maris relictæ fuerunt a mari, et projectæ ad terram præ- 
w ſea am parcellam manerii de Sutton prædicti, ratione cujus relictio- 
es the H prædictæ dominus rex fuit ſeiſitus, &c. de prædictis 7000 
ly by e in jure ducatiis, &c. And then he entitles himſelf by a 
or by int under the duchy ſeal, and traverſeth what he had not 


nfeſſed. Upon this there was a demurrer and 0.0520 for 
: king, upon ſolemn argument; and principally upon this 
aſon, that cuſtom cannot intitle the ſubject to relicted lands, 


Iden mat 
formert 


refore, make it part of a manor : and it differed from the caſe of 
nd reli We abbot of Peterborough before cited; for there it was only 
jake title, but here rel: is added to the plea, that it might an- 
ber mare er the information; though the plea in the abbot of Peter- 
nd this Wrough's caſe was the precedent by which the plea was drawn, 
e caſe od with which it agreed, ſaving that addition of rel. 

r{h, in And yet the true reaſon of it is, becauſe the ſoil under the 
judged, Waiter muſt needs be of the ſame proprjety as it is when it is 
{cribableWvered with water. If the ſoil of the ſea, while it is covered 
for that Itch water, be the king's, it cannot become the ſubject's be- 
he coalWuſe the water hath left it. But in the caſe of alluvio maris, it 
that caleMotherwiſe ; becauſe the acceſſion and addition of the land by 
e as follſſe ſea to the dry land gradually is a kind of perquiſite, and an 


eſſion to the land; and therefore, in caſe of private rivers, 


ſarſb, ja ſeems by the very courſe of the common law, ſuch a graduall 
idelicet, reaſe cedit ſolo adjacenti ; and though it may be doubtfull 
arcella [iether it be ſo ex jure communt in caſe of the king, yet doubt- 
 aquis ſas it gives a reaſonableneſs and facility for ſuch right of 
i ſalſi wis to be acquired by cuſtom; for though in every acqueſt 
en the in alluvionem there be a religgion or rather excluſion of the ſea, 
> great (ct it is not a receſs of the ſea, nor properly a reliction. 

deed ini But this is to be carried along with us in the caſe of rece/ſus 


rc, intruffrelifi0 maris vel brachii ejuſdem; that where the land, as it 


art pleadaod covered with water, did by particular uſage or preſcrip- 
74 7000 WF belong to a ſubject, there the receſſus maris, ſo far as the 
's juxta Mfect's particular intereſt went while it was covered with 
uſdem, fuer, fo far the receſſus maris vel brachii ejuſdem belongs to the 
es et orange ſubject; 

informatog\he king of England hath the propriety as well as the ju- 
of the tion of the narrow ſeas ; for he is in a, capacity of ac- 
7i maneri'ing the narrow and adjacent ſea to his dominion by a kind 
nſuetude i poſſeſſion which is not compatible to a ſubje& ; and accord- 
terrarungly regularly the king hath that propriety in the ſea : but a 
ticularii ect hath not nor indeed cannot have that property in the 
m maris through a whole tract of it, that the king hath ; becauſe 
a projettuthout a regular power he cannot poſſibly poſſeſs it. But 
falf ad (ugh a ſubject cannot acquire the intereſt of the narrow ſeas, 


pre he may by uſage and preſctiption acquire an intereſt in ſo 
ch of the ſea as he may reaſonably poſſeſs, viz. of a 
diſtrictus 


A 


a” ; a 
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diſtbictus maris, a place in the ſea between ſuch points, 
particular part contiguous to the ſhore, or of a port or en 
or arm of the ſea, Theſe may be poſſeſſed by a ſubjeR, 
preſcribed in point of intereſt both of the water, and the 
itſelf covered with the water within ſuch a precinct; for th 
are maniorable, and may be entirely pofleſſed by a ſubject, 

The civilians tell us truly, nihil pre ſcribitur niſi quod pu 
tur. The king may preſcribe the propriety of the narrow it 
becauſe he may ,ofleſs them by his navies and power. Af 
je& cannot. But a ſubject may poſſeſs a navigable river, 


arm 
not al 
> It as 
herefe 
e, wh 
es of 
interel 
hat w. 
e ſea, 
wing 2 


creek or arm of the ſea ; becauſe theſe may lie within thee, Ih 
tent of his poſſeſſion aud acqueſt. $249 ropriet 
The conſequence of this is; that the ſoil relinquiſhed on — 
or hav 


ſuch armes of the ſea, ports, or creeks; nay, though f 
ſhould be wholly dried or ſtopped up; yet ſuch ſoil would! 


vel of 


long to the owner or proprietor of that arm of the ſea, or ring"2t an 
or creek : for here is not any new acqueſt by the relicti his wil 
but the ſoil covered with water was the ſubjeR's before, dent « 
alſo the water itſelf that covered it; and it is ſo now tha of w. 
is dried up, or hath relinquiſhed his channel or part of it. of pr 
And ſuch an acqueſt of a propriety in an arm or creek offs reſu 
ſea may be as well within the precinct of a port, as withoſ of the 
and that, though the king or ſome other ſubject hath the Mer, W. 
in point of franchiſe or privilege. For though the ſoil of W* #5 the 
creeks and navigable rivers, eſpecially within ports, do i That 
acie belong to the king in point of propriety as well as in paſs in ©: 
of franchiſe, yet the ſubject may have ſo great and clear a pj®*red 
ſeſſion of the ſoil lying under the water of that port, that 21 2 
and ſo 


may belong to a ſubject in point of intereſt or propriety of. 
ſoil, though he have or have not the port in point of franchiſ'*ty of 
and conſequently, if the ſea ſhould relinquiſh the channel") wag 
creek or arm of the ſea within ſuch peak: it might and wolle kin 
belong to that ſubject, that had the propriety of the ſoil e port 
water before it were ſo relicted. de do 

And this is an exception out of that generality, poſſibly, the fran 
terre relictæ per mare may not be preſcribed. But a cen ely, il 
creek, arm of the ſea, or diſtrictus maris, may be preſcribei ¶ iith it 


point of intereſt ; and, by way of conſequence or conc! Kiual t. 
tance, the land relicted there, according to the extent of . o if 
a precin& as was ſo preſcribed, will belong to the fon A ordit 
owner of ſuch diſtrictus maris. But — it would be Very 
ſuch preſcription before the reliction extended only to a liber. 
or profit apprendre, or juriſdiction only within that precinct . wel 
liberty of free fiſhing, admirall juriſdiction, or the juriſdid et mol 
of a leet or hundred or other court; for ſuch may extt 2 1 
, a : / 0 

ile of t 

rſh adj 


IL. I. 


— ü  — — 1 oe 
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oints, arm of the ſea, as appears by 8. E. 2. Corone; theſe 


t or e not any acqueſts of the intereſt of the water and ſoil, but 
ibject, Me it as ĩt found it; | 81 05 . 2 
ind the T berefore the diſcovery of the extent of the preſeription or 
; for Me, whether it extend to the ſoil or not, reſts upon ſuch evi- 

abject, Nes of fact as may juſtly ſatisfy the court and jury concerning 

quod poſiWQintereſt of the ſoil, 50T 7 | 
arrow ſe hat which I have to ſay concerning creeks or havens or armes | 
r. Ae ſea, and the propriety of them, will be contained in theſe | 
le river, Ning aſſertions. | 


„That a ſubject may, by uſage or preſcription, be owner 
roprietor of ſuch an arm of the ſea, creek, or patticular 


hin theg 


quiſhed on of the ſea contiguous to the ſhore, as is not a public 
hough tl or haven ; and conſequently, if that part be Jeft dry per re- 
| would i vel ohHructionem maris, that will belong to that ſubject, that 
a, or ti hat antecedent tp way; when it was covered with water, 
> relidtioſÞis will appear by the review of thoſe caſes that are in the 
before, dent chapter concerning the right of fiſhing in the ſea, 
now tha of which inſtances make it appear, that there may be a 
rt of it. of propriety in the foil agyd coopertd, and the right of 


creek of 


g reſulting not as a fro apprendre, but upon the very 
is witho 


of the ſoil itſelf. And thoſe inſtances, that follow in this 


th the er, will farther make out the propriety of the foil of ſuch 

e ſoil of M5 #5 theſe compatible to a ſubject. | 

„ do i That a ſubject having a port of the ſea may have, and 

| as in poſs in common experience and preſumption hath, the ver 
clear 21 overed with the water; for though it is true, the franchiſe « 
ort, tha ort is a differing thing from the propriety of the ſoil of a 
riety oft and ſo the franchiſe of a port may be in a ſubſec, and the 

f franchii*ty of the ſoil _ be in the king or in ſome other, yet in 
channel) uſage and preſumption they go together. 


t and wc 


the king at this day grant portum maris de S. the king hav- 
the ſoil 


ie port in point of intereſt as well as in point of franchiſe, 
y be doubtfull, whether at this Gy it carries the ſoil, ot 


offibly, tte franchiſe ; becauſe it is not to be taken by implication. 
t a certify, if it were an ancient grant, and uſage had gone 
reſcribedMth it, that the grantee held alſo the ſoil, this grant might 
r Concol Aua! to paſs both; for both are included in it. 

tent of i ſo if by preſcription or cuſtom a man hath portum maris 
the ford" ordinary preſumption he hath not only the franchiſe, 


vould be very water and ſoil within the port; for a pertus maris is 


to a libeſ regatum, as a manor z and ſuch a preſcription may carry 
precind 5 well as the franchiſe ; and though this doth not always 
juriſdic jet moſt times it doth. * N — 


ria 12. E. 1. n. 1. Portus et piſcaria et mariſcus de Top- 
ectant ad Amiciam comitiſſam Deven. She had not only che 
ue of the port, but the ſoil of the port, and the fiſhing and 
rh adjoining. Vide infra, when we come to the tights of 


D | And 


may ext 


*. I, 


— fee mouth, parcel] of the manor of T rematon, wherein it will 


Cane C/ ; 


, Tions the king, quod ciim quedam antiqua trenchea, gue ſe 


11 - nova taliter fit ob/trutta, quid naues per trencheum illam uſqu 
2 2 diam villam de B. venire negucunt, ut ſolebant; et quadan 
i YZ 7 


f | SAC ks ht F . . 9 0 "FO k * . 
| As Crow, there was an information againſt Mr. John Smith, 


_— 


Woods 
. e therefore they belonged to the king by his prerogative. 
5 2/73 Upon nat guilty Ng the t yal | 
| PRE by a very ſubſtantial j 


//2a7 that Severn in the place in queſtion was an arm of the 
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And vide infra, par. 2. cap. 4. the caſe of the port of eve 


le to 


pear, that a ſubject, as he may be owner of a port in pon th 
franchiſe, ſo he may be owner of the very ſoil of the hay — 
leten 


point of propriety. And ſee in the ſame chapter concerning 
port of Poole. The earl of Surrey was owner of it in pain 
propriety as well as franchiſe, and had the anchorage of 


1 


econ 


there, which ſeems to be ordinarily a perquiſite in reſpect . T 
ſoil. We. wy IS of me 
3d, That, a man who is not owner of a port in point off. I. 
chiſe, but the franchiſe of the port belonging to the king of tl 
ſuch a ſubject may by uſage have the very propriety of a s ot 
or arm of the ſea parcell of that port, and oft e fil thereof; hen 
may have upon that account the increaſes of land that happe pon, 
the receſs of the water of that arm of the ſea, 3 l FIVE! 


Regiſter, 252. The prior of Chriſt Church Cantuariey 


a brachia maris wicata A. verſus uillam de B. que eft in 
ipſorum prioris et. conventis, per ſabulones et arenam maris j 


'trenchea, ducens ab eodem brachio maris uſque ad eandem u 
de B. jam vi maritimd facta exiftet,. per quam naves et ba 
mari uſque ad villam illam commode et ſine impediments pol 
tranſine. An ad quod damnum iſſues to inquire, /# ſit al 
num uel præjudicium neftri aut aliorum, ſeu nocumentum 
ville de B. ſi eis licentiam concedamus, quod ipſi dictam anti 
trencheam emnino ob/truere et commodum ſuum mae facere pot 

Here the common paſſage for ſhips to a town admitte hat the 
point of propriety to belong to the prior, and that the) 
make profit of the foil being ſtopt up. | | 

In Scaccario Car. . upon the proſecution of Sir Sac 


mer of the lord Barclay, ſetting forth, that the river of $ 
was an arm of the ſea, flowing and reflowing with ſalt » 
and was part of the ports of Glouceſter and Briſtol, and 

riyer had left about 300 acres of ground near Shinbridge, 


was at the exchequet 
ntial jury of footy and others of great value 
Upon the evidence it did appear by unqueitionable 


flowed and reſſowed with ſalt water, was within and pai* 
the ports of Briſtol and Gloueeſter, and that within time 0 
mory theſe were lands newly gained and inned from the Se 
and that the very channel! of the river did within time of me 
run in that very place where the land in queſtion lies; and 


bevern- had deſerted it, and th 


port off | 
in K will Wile towards the welt, 
rt in poinfſ9" the other ſide, the, 

the hart lord Barclay alledged 


lefence, VIZ. 


Fein pl That the barans of Barclay were from the 
rage "of {WMecond owners of the great manor of Barclay. 
reſpect mW That the river of the Severn 


point of 
the king 
ty of ac 
thereof; 
hat happ 


ers on either fide of the river. 


ARS PRIMA. - CAP.. VI. 
e channell did then-run above 


of memory parcell of that manor, _ | 
. That by the conſtant cuſtom of that country, the filum. 
of the river of Severn was the common boundary of the 


— _— — ——_——— ES 


35 


defendant claiming under the title of 
theſe matters, whereupon to ground 


time of Henry] 


uſque filum aque was-time ; 


hen this ſtatata of the evidence was opened, it was inſiſt- 
pon, that the river in queſtion. was an arm of the ſea, a 
| river, and 5 king's port, and therefore lay 


antuarie | 
„ que ſe 
que eff i 
1 mars | 
lam uſqu 
t guæ dan 
eandem u 
ves et batt 
mento poi 
i fit ad 
mmentum | 
Fam anti 
acere pſp 
n admutte 
that they 


j 
un RI 


hat the lor 


r mark: 


in the very channel] : 
Sir Sac 
n Smith, by leaſe, ſome 

ver af iy the names —— 


5 

ith bet at they were conſtantly enjoyed, and rent paid by thoſe 
| and -holders and leaſe- holders 4 . . ? 
\inbridge, tat by common tradition and reputatio 
tive. tide evern were bounded one again another by the filum 
excheque nd divers ancient depoſitions produced, wherein it was 
Lat value "ingly ſworn by very many ancient witneſſes : ; 
ionable Mt the increaſes happening by the reliction of the river 
m of tel conſtantly enjoyed by the lords adjacent. 
in and pt eſe and many other badges were opened, and were moſt 
in time al made good by moſt authentical evidences and wit- 
m the Selle But before the defendant had gone through . one-half 
ime of me evidence, the court and the king's attorney-generall fir 

ies D 2 John 


lies; am 


n preſcłigtion TG. RE part of a manor, | 
at exception ; and admitted, 


2h it be the King's in point of intereſt prima acte, yet it 


be hy preſcription and uſage, time out of mind parce 


hat they had from time to time granted theſe 8 | 
copy of court roll at their ſever 
s, weares, ſtaches, boraches, putts ; 


ut the court over- 


at even ſuch a river, 


5 


hereupon the defendant went to his proofs, and inſiſted upon 
many * of property or ownerſhip ; as, namely, | 
s of the manors adjacent to this river, and par- 
arly thoſe of that manor, had all royal fiſh taken within the 
oppoſite to their manor u/que filum agu. | 


hat they had the ſole right of ſalmon fiſhing : 9 
bat they had all wrecks caſt between high-water and aha 


hat the lords of the manors adjacent had ancient rocks or 
g-places, and weares, or ſuch as were of that nature, 


mas. , 


the manors | on 


ST 10 
Aus. Ars 
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Jem Banks, and the reft of the king's counſel; were {6 
ſatisfied with the defendant's title, that they moved the def 
to content to withdraw a juror, which though he were ven 
wWiing, yet at the Earrieft defire of the court and the 
counſell he did agree thereunto. | 
So that matter reſted in peace, and the lands, Being 
| yearly value of two hundted pounds and better, are eren 
ö His lorck Barctay and his farmers N and witHower the 
' pretence of queſtion to this day. I know; fot | 
2 ry acquainted with this cafe, atid atterided #t thi 
r 55 


; This great and ſolemn tryall fot the right of a rdyalt t 
4 port and patt of it, doth fully prove that Which I have! 
touching this matter. o& | 


it. That the king hath vet 4 fight of empire or given 
Ver 1 re FOE i th a Sk ori ard d hi 
FR DL HET Fat, eee 
Soy. 20> 'T hat the people have a pudlick intereſt, a jus pull 
ee, FE ard” Npaflage with Their goo „ iid 
not be obſtructed by nuifances ot impedched by exact 
all be fſhewn when we com to tonſidet of ports. Ee 
jus p#rivatu of the owner or is charged with aid 
ject to that jus publitum which belongs to the King's fub 
. 2s the ſoil of an highway is, Whith though in point of pr 
it may be a private matr's freehold, yet it is charged withs 
lick intereſt of the people, which may not be prejudiced of 
nified, | 8 


— 


ig fatte, it is true, they belong to the crown, but 


tts and extents of ſuch prof 
And therefore if the-wett fide of ſuch an arm of tie feal 
to a manor of the weſt ſide, and an iſland happen to arifet 
weſt ſide of the flum ague invironed with the water, th 
priety of fuch illand will entirely belong to the lord 
manor of the welt fide; and if the eaſt ſidle of ſuch an 
the ſea belong to a manor of the eaſt {ide 2% u filth ago 

an iſland happen between the eaſt fide of the rivet and th 

bo ag ue, it will belong to the lord on the eaſk fide ; and 
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dete % diyide itſelf, and one part take the eaſt and the other 
the def veſt, and 190 — and in the mide þ ween both the fi, 
vere ven ene half will b the one lard, and the other to the other. 

nd the Wl this is to be has FA i iſlands that are newly made; Far 
part of an arm of th |, the ſea by a new receſs M be his ancient 
being « el . 1 * d of r man, his propriety con- 
e ene unaltered, And with theſe diyerſities agrees the law gt 
ot the Wi day, and Bratton, e 2+ 0 ts very texts of the 
; for I law. ide Digge/t, lib. 41.4 4 oy ndo 7 domme, le- 


d a th 5 75 12s 41, 29, 39 38, idem, {i 
75 s de . J. 1. 19. Via 5.4 4 ubi ſupra. . 
mb eum her ſpecies ace 15 in jnſula natd 22 e, f 
have an partem Buminis langat, communis enrum oft, qui pro indi- 
ab utraque parte Far uminis prope ripam predia poſſident, ic. 
ety of 4 the l of {ugh 3 new zccrued iſſand follows the pro- 
1 ty of the ſoil, before it came to be produced. 
F nd thus much ele to haye heep faid concerning theſe 
ne mgritima, aud. how they may in point of propriety be- 


_ r. We to a ſubject. It remains, that a few words be ſaid touching 
jus pulliffſe other pręrogati yes, that baye a cognation with this matter 
ter, aid Woe about, Viz. * 
- 6xadtic . fy 1. Sea; and 
rts. Fe Fiſhes; 
yl bb the ug of they nne. 
inng's ſub 
int of pte 


ed with 4 
1diced of 
in the! 
- which 


c a" P. VII. 
erning the preregative and . of wreck 4 its kinds, 
and royal 


recess 
a6 rig 5 touching wreck of the ſea, in te feſt Fug it is ſome- 
n; but times cafes Wreccum maris, ſometimes | warettum, which 
Ks a 0 repos in records applied to the acceſſion of lands by allu- 
The record of the abbot of Peterborough, cited in the 
bs we is, domini habuerunt warettum el ſabulonem. 


er chapter, 
a L haye uſed the word warettum, in the old French it is 
wreck, and ſometimes varech. 


e kinds of it are two, viz. | 
to arik of Suck as is called properly ſo, the goods caſt upon che land 
; Wore, 

vs” 1 oper for goods that are a kind of ſea-waifs or ſtray, 
uch an * $778 aud Jagen. 5 both theſe briefly, 

lum ago Touching wreck of the ſea. It is not properly wreck, till it 
+ and tt upon the ſhore or land ; and therefore by the ſtatute N 15 
"ith 2. 


eh ag 
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R. 2. cap. 3. wreck of the ſea is declared to be determinable wi had 
laws of the land, and not before the admirall in any wiſe; eb, 
was one of the articles anciently within the inquiry and juii 1 
tion of the coroner. Vide ſtat. 4. E. 1. cium coronatori, u 
concerning wreck of the ſea, whereſoever found; and if . ** * 
hands on it he ſhall be attached by ſufficient pledges, and the ol” * 
of the wreck ſhall be valued and delivered to the towns, ! 
wer was annexed to the coroner by the ſtatute of 3.1 ' 
called Weſtminſter 1. And therefore as long as the go, 
floating upon the ſea, they are not wreck ; and according ]] 
reſolution 5. Reports, ſir Henry Conftable's caſe, Wh 
But all goods caſt upon the ſhore are not therefore ' #6 mad 

| wrecked ſo as to intitle the king or lord of a liberty to them de 
it muſt have theſe qualities, viz. + 7 
iſt. It muſt be ſuch goods or ſhip that is wrecked or pei 04 4. 

at ſea. För if the goods were taken by pirates, and then ”*” 
Come or be brought or left upon Engliſh ground by any 2 
they are not wreck to be forfeit, but proviſion is made for falſo \ 
tution to the merchant by the ſtatute of 27. E. 3. cap. 13. p ſunt | 
upon this account it ſeems, that reſolution of the judges is gre bus 40 
ed, which is cited in the comment upon Weſtminſter 1.0 _ l 


viz. that if enemies or pirates take a ſhip, and take out al 
paſſengers and goods, and turn the hull to the ſea, and iti ecuſto 
upon the land, though no living thing come in her, ſhe ui the ſa 
wrecked ſo as to give the forfeiture. Yet though the law 1 of the 
ſuch, the caſe, that is cited, warrants it not, which is Cue cite 
R. 2. m. 24.; for there the mariners got all to land in Nets! 


in the long- boat, and left the'ſhip to the enemies, and fo And thi 
the following rule. | gland js 
2d. Though the ſhip or goods be wrecked and caſt upa e of 1 
ſhore, yet if any living thing eſcape alive to land out of the chiſe, 
it is not ſuch a == IT Gives a forfeiture, And this Wld if e 
ancient Tis Peforc We f fg ef Wallotnſier I. Cap. 4. ptope 
reſolved and made evident by the reſolution of Conſtable's the J 
«bi ſupra, and the lord Coke's comment upon that ſtatute e con 
though the common law give the king bona toreccata, as 1 "x t 
tſhewn ; yet, becauſe it was lex adieſa to add affliction tt 15 = 


afflicted, it was bound: up with as many limits and circum 
and to as narrow a compals as might be, 
3d. That theſe goods be caſt upon the ſhore or land, an 


| PROT» 4 «ought thit er ina ſhip or vellel. Vid Tater placita Gerle 


28 it 1 
goods ſc 
nd thi 
ompted, 


1170 3. E. 2. A Hip was broken at ſea; and the goods floati 
10 Gf} E the high ſea, certain mariners took them up and put them on en 
I e board, and they came with their ſnip into the land of 


e loſt, _ 


—— — 


ſeized, the veſſel went to the ſhore of the abbot ofChird 


| 7 K ed. teret, who by charter had wreck of the ſea; and beſe 
lf. * ame ea. 


— v r 


N 
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ninable M had likewiſe wreck. The goods being ſeized by the king's 
- with er, theſe two ws IE for the goods as wreck. _ 

y and qui Willielmus le Mareis, qui fequitur pro domino rege, dicit, 
rona tor nullus corum petere paſfit bona prædicta ut iureccum; quia dicit, 
and if ue tantummodo ſunt wreecum, que fluctus maris projictunt ad 
and the n, vel infra portum, aut tam prope terram, quod 2 
towns. errd pojſunt per pendi, et fic ducantur vel trahantur ad portum ; 
e of 4, que reperta ſunt in alto mari, unde certum non exiſtit, quad 


Jus maris ea vellent projicere, ſi non per laborem marinellorum 
ntium d mari, et ponantur in navi vel batello, et fic in vaſi 
antur ad terram et non tangunt terram alicujus pertrahentium, nec 


the good 
:cording i 


fore ipþ mod, non Pelſieui dici toreccum, ed tantummoda de adventuris 
to them de quibus nullus poteft aliguid 2 niſi ſalvatores et 
rex, vel ille, cui rex conceſſerit libertatem percipiendi hu- 

d or peil d, adventuras. Et petit judicium pro domino rege, et prædicti, 
Td hol n dedicere peſſunt. . et, quod prædicta uina 
aneant domino regi, et prædicti Petrus et alij in miſericordid 


2 4 falſo clamore. Peſtea prædicta vina de prædictis doliis con- 


p ſunt prædicto priori pro 605. de quibus folvit prædictis ſalva- 


— 2 bus 406. pro parte ſud, et de æos. reſiduis r regi. 

nter 1, cl bis, though it were a proceeding in Gerſey, who were heres { 

ke out ire and yet are guided by the cuſtoms of Normandy, yet even, f 
and it i cuſtoms as to the point of wreck are very near it not altoge= 

er, ſhe the ſame with thoſe of England, as appears by the 17th chap- 

ne law af of the Grand Cuftumier, de Jarech. And this reſolution 

n is Cie cited is conſonant to that of ſir Henry Conſtable's caſe, 5. 


ports, though differing in terms and names. 

ind thus much of the nature of wreck, and this by the laws of 
gland is forfeit ; and the propriety of the firſt owner is, by the 
ure of the king, or his officer, or lord of the liberty having his 
chiſe, wholly diveſted. 3 | | 

But if goods are caſt upon the ſhore, though they have not all 
e properties, they may be ſeized by the king, or the lord that 


nd in Ne 
and fo 
caſt upa 


ut of the 
18 


ables the liberty of wreck, and lawfully detained, till the right 
it ſtatute er come and claim them, and make it appear that they are 
ta. as fu and the common law allowed him a year and a = for the 
liction ung his claim. And therefore as to this alſo the ſtatute of 
circum iminſter T. cap. 4. was but an affirmance of the common 


s it ſeems ; for the very ſame time is allowed for the claim 
ods ſo ſeized by the Cu/tumier of Normandy.” 
nd the time, from whence the day and the year is to be 
ompted, 4s from the time of the ſeizure, as apears by the com- 
t upon that ſtatute ; and if not claimed within that time, they 


tloſt, _ 4 o 
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But if there were a ſeizure by perſons that had no righ But th 
ſeize, the elapſe of the year and the day, as it is conceived, 
nat bar the right owners. — | 
The ſtatute of the 27. Ed. 3. cap. 1 + pom more exye 
tion for the reſtitution of the merchant, where the goods are 
tawful wreck ; but it ſeems the 1 that ſtatute ti 
not away the loſs of the goods by non-claim by a year and 
after ſeizure. 
35. H. 6. 27. If goods of a common perfon be ſeized as wn 
if he claim not in a year and day, they are loſt ; but if the ki 
goods were wrecked, he need not claim, | 
And nota, this claim is available only where the goods are 
upon the more, but they are not a legal wreck, as perc 
ſome living thing eſcaped to the land. But where the goods ali 
legal wreck, this claim ſignifies nothing; for the goods are 
farts forfeit by being wreck and ſeized ; for the proviſion of 
ſtatute of 3. . 1. as to the claim and proof within the year 
day refers only to ſuch goods as are caſt upon the ſhore, but 
not lawful wreck. + | | 
But yet in ſuch cafe, where the goods are not wreck in} 
the merchant muſt allow ſalvage, or the charge that the take: 
of the goods is at for their ſaving. Pat. 1. . 4+ m. 12. di 
Thus much for the nature of wreck. Now concerning 


. 


propriety of it. | : 

| e ſtatute of Prerogativa Regis, cap. 11. tells us to wi 
wreck doth of common right belong in England. Rex ha 
qureccum maris per totum regnum, balenas et flurgiones captas 
mari vel alibi infra regnum, exceptis quibuſdam privilegiati Wpnce or 


per As Yau * 

This was the common law before this ſtatute ; and this 
tute as to this point, and moſt if not all other points of preroga 
in that ſtatute called Prerogativa Regis, is but declarative offi 
common law, and rather a repetition or collection of the ki 
prerogatives than any enacting law. RE Reds 

And the ſame was the prerogative of the duchy of Norma 
as Aan in the Grand Cuftumier, cap. de Varech. 

ee Spelman in Glaſſario, title wreck, ſeveral charters ment 
ed by king William the firſt, yea and by Edward the Confel 
of wreck and jactura maris. | 

King R. 1. in the ſecond year of his reign releaſed \ 
through all England, as the fame author cites ſt out of Hove 
But his ſucceflors reſumed the prerogative again, and that be 
the ſtatute of 17. E. 2. called Prerogativa Len; and freq 
1 thereof are long before that ſtatute in the times of 
H. 3. and king John. 
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ceived, 


king, yet it may belong to a ſubject, 
t. 


dre exe 
ods are 
ratute ty 


day. 2.7 
ear and da 


Sometime wreck hath belonged to an honour by preſcription; 
to the honour of Arundel, though the caput baroniæ were 
d as vn the county of Suffex ; being another county from the place 
the Kere the wreck aroſe. 7. 9. E. 1. B. R. Rot. 20. Eſſex. 
 Wometime to the owner of a county. The lords of all coun- 


zods are of palatines regularly had wreccum maris within their counties 
percha tines, as part of their jura regalia. But yet inferior lords 
goods ht preſcribe for wreck belonging to their ſeverall manors 
5 are Nhin a county palatine. The earl of Cornwall, which though 
iſion of Were not a county palatine It had many royaltes belonging 


the year Wt, had Twreccum maris per totum comtatum Cornubie, Viz. \, 

ore, bu ainſt the king, though particular lords might preſcribe for 
ff the earl. P. 14. E. : 

reck in ne concerning 

the takerſWl. Somewhat is fit to be mentioned concerning flatſon, jetſon, 

. 12. d /agon. | 

1cerning eſe are not wreck of the ſea, but of another nature; nei- 


do they paſs by'the grant of wreccum maris, as is reſolved 


us to what caſe of fir Henry Conſtable, and the caſe of the 3 E. 2. 
Rex hare they are ftiled adventure maris. 
nes captaWnd as they are of another nature, ſo they are of another cog- 
vilegiatis ¶Nnce or juriſdiction, viz. the admirall juriſdiction. 
he right of flotſon, jetſon, and Agon, and other fea- 
and this yes, i . are taken up in the wide ocean, they belong 
ff prerogiſde taker of them, if the owner cannot be known, 
arative ut if they be taken up within the narrow ſeas, that do be- 
of the ki to the king, or in any haven port or creek or arm of the 
| they do primd facie and of common right belong to the king, 
f Norman where the ſhip perifheth, or the owner cannot be known; 
d is alſo one of the reſolutions of fir Henry Conſtable's caſe. 
ters ment if the owner can be known, he ought to have his goods 
the Conse; for the caſting them overboard is not a loſs of his pro- 
releaſed wiFpnough the right of theſe adventures of the ſea within the 
t of Hoe; ſeas belangs to him, where the owner cannot be known, 
and that bythe king hath little advantage of it; for by the cuſtom of 
and freq{WEneliſh ſeas, the one moiety of what is ſo gained belongs 
times of m that faves it. And accordingly the cuſtom is recited in 


fer dy the king of England to the French king, Clanſ. 7. E. 3. 


. arte? 
; P 


en though wreek of the ex doth. « jure communi belong to Kere 


N 
charter; and this is without queſtion. Ze er | 
By preſets ion; and although this was doubted in the/; , 
22 on, yet the law is ſettled and unqueſtionable at — er. 


: 
i 


moiety to them that ſave them for ſalvage. But it ſeems 


the black book of that court, wherein, though there be n 


But enough of this. 
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parte 1. membrana 23. dor ſo, to ſatisfy him of the uſage, thy 
the merchants goods, that are floating in the ſea, be fay 
though the merchant made out his'property, yet the goods w 
uſually divided, the one moiety to the merchant, and-the d 


ſtatute of 27. E. 3. cap. 13. that hard cuſtom was mitigate! 
to the merchant; and a reaſonable amends allowed for fal 
according to the expence pains-or adventure of them taat 

it. But whether any thing hath altered that cuſtom as to 


Kings I find not. 9 % 

he other moiety of theſe bona vacantia taken upon the 

row {eas was anciently, and I think at this day, taken b) 

admirall as his fee ; which yet he takes in jure regis. 
And this appears by the old articles of the admiralty enten 


extravagant articles, that no way belong to their juriſdic 
yet thoſe that concern theſe things in queſtion are good evidz 
what the uſage was. | | | 
Among which this was one: Item ſoit inquiſe de touts 
weſſeux et bateux, que ſont troves waife ſur le mere, dont I adn 
ne ad ſa part a lui due d'office, ce a dire la moity. 
And again: Item ſoit inguiſe de touts ceux, que ont trove | 
mere floteſan tonne ou pipe de vyne ou doyle ou bales de madder « 
coffres ou autres choſes dont admiral ne ad ſa part d lu 
d office. 
[ 40 thus much for the jus commune of theſe adventure m 
But yet a ſubject may be intitled to theſe, as he may be int 
to wreck, viz. | 
iſt. By charter. | 
2d. By preſcription. And that is agreed in that caſe 
Henry Conſtable, viz. that a man may have flotſon, & 
preſcription between the high-water and low-water n 
Some of the weſt countrey preſcribe to have it as- far as 
can fee a Humber barrell. And much more may be had by 
ſcription in an arm of the ſea; and accordingly the baron 
Barclay have ever had it in the river Severn, of the eaſt {i 
the filum ague, over againſt their barony of Barclay. 
heſe liberties of wreck, flotſon, jetion, and lagon, and 
alſo of royal fiſh, may be parcell of or belonging to an hut 


Now touching royal fiſh, therefore called ſo, beca 
common right ſuch fiſh, if taken within the ſeas parct 
the dominion and crown of England, or in any creeks or! 
thereof, they belong to the crown; but if taken in the 


* 


- caſe 
n, & 
iter u 
far as 


_ tween the king's bailiff and She Fc. 0 785 Swithen de quidam 


'/ IT 
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"fea, es YOarnf Ax war — to the crown of 
* they belong to the taker. 30. E. 3 * Belkna 
ouching the kind of thefe Fiſhes — at ried royal "DY 
there ſeem to be but three,' VIZ, ſturgeon, rr and balæ na, 
which is uſually rendered a whale, © Clauſ. 5. R. 2. m. 29. de 8 
piſce vocato whale jam noviter ad terram in 2 prioris de Merſe 
jenigenæ in manu regis exiſtente ad opus regis deferends. t 
But becauſe e reat-fiſh that come under no known 
denomination, we find — claim of ſuch under the name of piſcis 8 
regiut, or ſometime grand Vier, 5 certain denomina- 
tion. Vide Clauſ. 20. H. 3. A controverſy be- 


d 


* 


piſce regio claimed by each without any diſtinct name. The- 
prior procures the king's bailiff to be thereupon excommunicated, 
and the king commands his abſolution. But ſalmon or mm 
are not royal fiſh. 

By the common right of the king's prerogative theſe belong 
to the kin NE, if taken within his ſeas or the armes thereof. 

Anciently the intire ſturgeon belonged not to the king; but N 
only the head and ther tail of the whale, according to Bracton, \ 
cited by Stamford upon this chapter of the prerogative. 

According to the cuſtom uſed in the admiralty, theſe great fiſh, 
if taken in the ſalt water within the king's ſeas, they were di- 
vided, and a moiety was allowed to the taker, the other moiety 5 


2. 


to the admiral in right of the king: one of the articles of the 
admiralty above cited being, Item ſoit enguiſe de ceux, que ont 
priſe ou trove ſur le mere whales, balens, Aurgeon, Por poiſe, ou 
ren dont Padmiral n'a ſa part pur le roy, Ceft d ſcauoire 
a moitte. 

Where obſerve theſe two things : 

Iſt, That theſe royal fiſh extended to other than whale and | 
ſturgeon, viz. to porpoiſe, and grampiſe, or great fiſh. 

2d. The admirall is to be anſwered for the king the moiety, 
which ſeems to expound Bratton as to the diviſion of the whale. 
The king had the head, and the queen the tail, which coun- 
tervailed a moiety ; and the taker nad the body, which coun- 
tervailed the other moie 

Thus much for the right of the king to theſe royal '" 

A ſubject might and may unqueſtionably have this franchiſe 
or royal perquiſite, 

1. By grant. 

2d. By preſcription within the ſhore between the high-water JV 
and low-water mark, or in a certain diſtin dictrictus mari, NS 0 


A. 


or Oe EEE 2 
2 oe Cy 


or in a port or creek or arm of the a: and this may be had 
(a) . * ERLLDS.- > . a. UAC 8 55 
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in groſs, or 8s appurtenant to an honour manor or hundecd, 25 
N by infiaite precedents and examples and bogks of che 


nd chis ſhall Gece concerning the rights of the ſea and the 
creeks thereof according to the laws of and, as far forth 
| as it is neseſſary co be known in order oo what follows, viz, * 
havens ports and creeks of the ſea within the dominien f 
crown of England, which ſhall be the —— of the —— 
part of this diſcqueſe, as a neceif / 
— thereof « 56 aloe 


"2 


ws of England, 


PARS 


to the cuſtomes 


2 


d, 425 A — A: _ 
che - . 
d the | 
for PARS SECUNDA. 

of e De Portibus ow 7 

— e HAE 1 
3 (ern 


. 295 2 . 9” 
2 de methe — en 1 . . 


HE wo that I — to par in — enſuing 
tract, is this. ä 
I. 1 will conſider, what a port of the ſea is, and the diffe- { 
ces of havens, roads, ports, and creeks, 
II. The manner of the erection and creation and diſſolution 8 
orts. 
I. The manner of the tranſlation of ports to a ſubject. TY 
IV. The hiſtory or natrative of certain particular ports, as 
mouth, Hull, Newcaſtle, for the explaining of the right 
orts. 

. The threefold rights that meet in all ports of che ſea, 
(1. Jus privatum of the port. 
1ſt, In point of franchiſe. 

2d, In point of propriety of the ſoil both in the land 
adjacent and in the ſea. 
(2) Jus publicam of ports; and herein of the liberty of 
acceſs to and from ports; and of nuiſances. 
| iſt. More reſtrained, that oncern the town where the 
F is ſituate, viz. forſtalling and erecting houſes 
ween the port and the ſea. 
2d. More publick, and how redteſſed. 
rt. Stoppage of the paſſage. | 
2d. Exactions of undue tolls or fees. 
(3) — imperii or regium, and therein of what power by 
aw there js of opening or fhuttin $ the — 4384 
1ſt. In relation to the ſafety of the 
2d. In relation to the — 4 of the — . | 
34. In relation to cuſtomes ; and herein of Tome port 
duties relative thereunto. 


* 
 DAaocoaowr B 


- _— 


* 


ARS 


C AP. 


* * 


46 DE POR TIBUS MARIS. 


. „ 


. 


| | | Touching the names of roads, bavens, ports, and creeks. The nat 
il of ports. 


OR the better explication of the nature of ſea-ports, 
[1 are to conſider ſome things and terms, that have copy 
| tion therewith, and the meaning of portus marts, 
| | We find in common ſpeech four terms, that uſually 6 
| in relation to the ſubje& we have in hand, viz. a road, a hay 
| @ port, and a creek. 
A read is an open paſſage of the ſea, that receives its d. 
mination commonly from ſome part adjacent ; which though 
lie out at ſea, yet, in reſpect of the ſituation of the land a 
jacent, and the depth and wideneſs of the place, is a ſafe p 


| ; | for the common riding or anchoring of ſhips; as Dover te en. 
144 Kirkley road, Hung road. - 14s ven; 
| | A haven is a place of a large receipt and ſafe riding of ſhin" 


ſo ſituate and ſecured by the land circumjacent, that the'velt 
thereby ride and anchor ſafely, and are protected by the a 
7 cent land from dangerous or violent winds; as Milford ha 
11 4 Plymouth haven, and the like. And theſe are ſome larg 
* ſome narrower. The ſmaller are ſometimes made or at |: 
helped by art; the greater are made only by nature, 
A port is an haven, and ſomewhat more. 
44 45 It isa place for arriving and, uplading of ſhips 
9 veſſels. 1 | 
113 2d. It hath a ſuperinduction of a. civil ſignature upon 
ſeme what of franchiſe and privilege, as ſhall be ſhewn. 
3d. Tt hath a vile or city or borough, that is the caput port 
for the Teceipt of mariners and merchants, and the Jecur 
and vending of their goods and victualling their ſhips. 
that a port is quid aggregatum, conſiſting of ſomewhat tht 
1. viz, an acceſs of the ſea whereby ſhips may conte 
ently come, ſafe ſituation againſt winds where they may fal 
lye, and a good ſhore where they may well unlade ; ſometl 
» that is artificial, as keys and wharfs and cranes and wareho 
Pork houſes of common receipt; and ſomething that is civil, 


; * 

vi 
carcat: 
dd fiat 
rit, / 
| have 
er uſe 


privileges and franchiſes, jus applicandi, jus mercati, and dn 
other additaments given to it by civil authority. 

A port of the ſea includes more than the bare place where 
ſhips unlade, and ſometimes extends many miles; as the] 
of London anciently extended to Greenwich, in the tin 
King Edward the tirſt ; and Graveſend is alſo a memi 


in the 
row lit 
e latter 
lation 1 
nt and 
ders « 


„ Th 


e port of London; the port of Newcaſtle takes in all the 
er from Sparhauk to the ſea ; the like for the extent of Yar- 
puth, Briſtol, &c. ; 

The caput portis, or town that pives its denomination, is 
etimes unacceſſibie by {hips- or great veſſels, But only by 
all veſſels or lighters ; and yet it gives the denomination tw 
e port, and is the head of it, Thus Exeter is the caput 
ti, yet no veſſels of burthen come within four miles of it. 
7. 33. E. 1. rot. 55. Hibernia. An inquiſition is had touch- 


g the port of Dublin, 75 dicunt, quid nullæ magne naves, 


ports, 


lave Copy 


zally ocffiifcate vinis ſeu aliis mercbundiſis, applicare paſſunt in portu Dub- 
ad, a ho, quouſyue in parte diſcarcantur, qud4 ex conſuetudine hattenus 


ent4 hujuſmodi naves carcatæ vinis in venieuds verſus Dublin 


es its den Mari conſueverunt aput Dalkey, et ibidem fe ex parte diſcarcare; 
:h though(MWoina /ic diſcarcata per nauiculas uſque in civitatem Dublin du- 
he land ae, ab/qre alrgua prof ibidem preſtanda, et ſimiliter abſque hac 
a ſafe pid captor vinorum domini regis aligua vina ibidem nomine priſa- 
Dover u ſenaret, et poſt hujuſmodi diſcarcationem naves illæ cum reſi- 


ing of inet um prædiclæ civitutis, a tunc captor hujuſmodi priſarum 

it the vel r et electione capere conſuevit priſam domint regis, 

by the “ 9111s fic in manibus predietis relietis, vel de ipſis vinis prits 

lford had cats, 2 vina la fuerint infra cellaria five non, ita tamen 

ome lam fiat nulla venditio de bujuſmod: vinis, anteguam priſa illa capta 
it, ine licentid captorum priſe illius. 


> or at |: 


re, | have inſerted the whole inquiſition, becauſe J ſhall here- 


er uſe it to another purpoſe, But I uſe it here only to this 
, to ſhew that the caput "CEL and which gives it the de- 


of 1hiPs Wrination, is not always the next place of great vellels, 
eis ſeen alſo in the port of Briſto] and divers others. 


re upon n reſpect of this extenſiveneſs of a port beyond the vill that 


Newn, es its denomination, if a thing be alledged to he done in 

K de Blakeney, the venire ſacias de wicineto portus is good, 

the ſec ug. 6. 22. But yet becauſe the court cannot take notice ex 
ir ſhips. u, that it extends farther than the vill, a venire facias de 

what that lk 


eto de Blakeney hath in that caſe been ruled good. 


nay wer? nd thus much in general for the ſignification and deſcrip- 
Y 2 If 2 port. 
d warebod 774 is of two kinds, viz. creeks of the ſea, and creeks 


ports, 
he former ſort are ſych little inlets of the ſea, whether 
tin the precinct or extent. of a port or without, which are 


t is civil, 
ti, and on 


ice where nr little paſſages, and have ſhore of either fide of them. 
as the Me latter, viz. creeks of potts, are by a kind of civil deno- 
n the tim ton ſuch. They are ſuch, that though poſſibly for their 
à membeſ nt and ſituation they might be ports, yet they are either 


ders of, or dependent upon other ports. And it began 
„The king could not conyeniently have a cuſtomer and 
5 comptroller 
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s vints ſuis applicare cenſueverunt apud Carnan, que eft infra 
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comptroller in every port or haven. But theſe cuſtom - oſſa 
were fixed at ſome eminent port; and the ſmaller adjag 
ports became by that means creeks, or appendants of 
where theſe cuſtom-vfficers were placed. 
„ The ſtate of the ports and creeks thereof upon this acca 
72 at this day ſtand thus, viz. 


7 . Lonpon cum wembris; as pos 


+ Lond ymin ron 
171 Hart Gaftle, 
Graveſend, Upchurch, 
' Cowes, 2 
4 As Pay ge .SANDWICH cum membris ; Yarmouth. 
2 Py, Sandwich, ; PooLE ; 
„ie, Poole. 
1 1 in Ramſgate, WeymovTa ; f, 
1 — gate, Weymouth. 
1 On. 
* i Lyme ; 
2 4 Lyme, 
ene ExETER cum membris; 
RocHEsSTER cum n Exeter 
Rocheſter, a ſham, ; 
Queenborough. idco mb, *. 
Dover cum membris; Sharecroſs, 
Dover Pouldram, 
Foulkſtone. Sydmouth, 
CHICHESTER cum membris ; Kuſterton. 
Chicheſter, - DaxTMOUTH ; 
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YMOUTH cum membris ; 


—Liverpoole, 


JE 


* 


4- lr 2. 


CAP, 1. 


Helbore, 
Fradſham, 
Beaumaris, 
Conway, 


Moſtin, 
Baghill. 


LIivERPOOLE 


Sanchbridge. 


PRESULL 


eſull, 
eeke. 


CARLISLE ; 
Carliſle. 


BERWICK ; 
Berwick. 


\NeEwcASTLE cum membris ; 
Newcaſtle, 
Sheels, 
Blithnook, 
Sunderland, 
AHartlepool, 
Stockton, 
Whitby. 


KinGsTON cum membris ; 


— on ſuper Hull, 


Scarborough, 
Bridlington, 
Grimſby, 
Yorke. 


Bos rod cum abs 
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Saltfleet, 
Spalding, 
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Fofle-dike, 
Sutton-marſh. 
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Heaſham, Woodbridge. For, 14 
Burnham, IPSWICH cum membru ping, 
Wiſbeach,. Ipſwich, ; * 
Croſſekey. Harwich, 2d. Ane 
YARMOUTH cum membris; Manytree. 

Varmouth, COLCHESTER cum ported o 
Norwich, Colcheſter, | 
Clye, Wyvenhoe, ” efore, | 
Leyſtoff, Blockhouſe, en: 
Southold, Malden, And, 
Aldborough, Burnham. es i 
Thus ſtands the fate of the ports wherein there are cuſulſch by la 
and comptrollers; and the members or creeks of thoſe preſcript; 
where there are none ; but only theſe officers in the prin ys 
ports ſubſtitute ſervants to obſerve and take notice of goodififf e £ 

ported and imported, to ſee that they agree with the entrie 1 . 

make at the principal ports. Vide ſtat. 4. H. 4. cap. 20. a 10 andize 

unlading in creeks. . ar N 
And by the ſtatute of the 1. El. cap. 11. no perſon is w "Pals 

—— goods in the ports of London, Southampton, BH 48 
eſtcheſter, and Neweaſtle, but at ſuch keys or whark WM; © Ane, 

as the queen ſhould appoirſt before September next; nor it Ln all 

other port creek or haven, Hull excepted, but where a cui ; N 

comptroller and ſearcher, or the ſervants of any of them 9.5 7 

been reſident by the ſpace of ten years laſt paſt, or ! aw, h 0 

thereafter be reſident, upon pain of forfeiture of the god me 4 * 

landed; which was the -greateſt and moſt effectual limit P 

and teſtraint of ports 'thit could be, becauſe it left it iſ 10mg? *" 

king's power to reſtrain any other ports than thoſe that 14 „ 

then uſed for the unlading of goods. . 3 
And thus much in general ſor the nature of ports. e "wax 

particulars will occaſionally emerge touching their na 47 

what enſues. as | 25 * 

o he car 
rt for the 
4 ants, 
oth theſe 
= Ws. x III. dal. Watz 

Concerning the manner of erecting of ports; and by whom » 1 k 4. 

be done. | ac of Pe 

ff kingdom is an iſland, and the ports of the E 4 45 et 
are the gates, oſtia regni, as well in referrence to de demin 

erciſe of trade, as in referrence to the ſafety and ſecuriijſ et /ine 
| gain foreign enemies. c m morenty 
And every publick port is a franchiſe or liberty, as a fi, e 


or a fair, and much more, 
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For, 1ſt. it is a place of common reſort of merchants and 


; 


ping, arrivagium navium et batellorum, within itſelf a fran- 


mbri; 
ſe, 
2d. And, ſecondly, every port had of neceſſity a market be- 
ging to it, as well for the vent of merchandizes that were 
ported or to be exported, as for the vent of victualls and pro- 
on for the ſupply of mariners and victualling of ſhips; 
refore, if any did erect any victualling houſes between = 
t town and the ſea, it was puniſhable. | 
And, 3dly, to every publick port there were certain com- 
in tolls incident, as for wharfage and land-leave and the like, 
ich by law cannot be taken without a lawful title by charter 
preſcription. It was one of the articles in Eyre de notis con- 
inibus levatis in regno, ſive in terrd, ſiue in aqud ; and 
ie Prmefore, Paſ. 11. Car. F. in the caſe of Morgan, againſt { 
om an information was preferred for taking certain rates for 
rchandizes unladen upon his own land at Crochampill nea 
ſtoll, it was reſolved, that though he might take amends for . 
treſpaſs in unlading upan his ground, yet he might not take 
a certain common toll ;. and for ſo ſing he was convict- 
and fined one hundred marks, - 5 © TS 
pon all theſe conſiderations it is evident, that the king hath 
pecial concern and rntereſt in the franchiſe of a common port; 
| conſequently from hence it is evident, | % | 
iſt.) That no ſubject may inſtitute or erect a common port . 
out the charter of the king or a lawful preſcription ; and | 
e doth, the liberty or pretended liberty is ſeizable in a 9 | 
rranto, and the party that doth it is to be fined and to be | 
deed, qudd omnia ſigna portils 2 amoueat. Thus it 
done in the caſe of the prior of Tinmouth, 20. E. 1. the 
rd whereof follows in the chapter where we come to ſpeak | 
e nuiſances of a port, and how remedied. 8 
2d.) As a ſubject cannot erect a publick port for all 27 
ſo he cannot without a lawful preſcription or charter erect 
rt for the men of ſuch a fee or precinct, as for his own | 


— — 


ants, | 

both theſe former aſſertions appear. in the notable caſe of the 

of Wate foul and Roſe, which though in Ireland, yet the 

s the ſame there as in England as to this purpoſe. 

whom «6 11. H. 3. m. 3, it appears, that the king granted to . || 
arl of Penbroch ſuch a kind of reſtrained liberty of a port. F 


the ki may et licentiam dedit Willielmo comiti Mariſcallo, qudd LE 
ice to de dominica terra ſud, cum mercandiſis in eis contentis, liberè 


ſecuriiſ et /ine impedimento veniant ad portum ſuum de Roſſe, et 
m morentur, et inde recedant, dum tamen alia naves de terrd 
u regis, et naves de aliis terris venientes in Hiberniam, eant 


as a 
| | E 2 et 


| 
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et veniant ad portum de 222 Et mandatum eſt G. de! 


riſcis, quad naves de terra ipſius comitis ad portum ſuum 
permittat, et alias naves ad purtum de Water ford. 

Here was a reſtrained port not free to all; and the earlq 
have the king's charter before he could erect it. The earl, bd 
a great prince in Ireland, and having gotten this footing, y 
upon it, and accroacheth the liberty of a common port in 
comers ; and thereupon there iſſued out of the chancery this 
ſuing writ, directed from the chancery in England to the Ju 
arius Hiberniæ, viz. Clauſ. 20. H. 3. m. 4. Cum villa non 


Mater ford, ficut audivimus, plurimùm deteriorata eft per app elſe] up 
tionem nauium, que, om: portu ejuſdem ville, veniunt apud Vs no 
et inſulam in terra G. Mariſcal, comitis Penbroch; mandauri *ceptec 
eidem comiti, quod nullæ naves in terrà ſud prædictd applicar wile be | 
beant, nift illi ſolummodo, qui fuit de terra ſud propria, et A in the 
permiſſione naſtrd: prohiberi facias, qudd naves alique, niſi uf" caſe o 
hominum ſuorum de terra ſua propria de cetero non applicent es, or 
Roſſe, nec apud inſulam, per quad predifta villa naſira dom Kor ha) 
mcurrat ; quod niſi facere voluerint, per nos frert faceremus, t Ports tt 
vobis mandamus, qudd clamari facias, et firmiter inhiberi, NTers, al 
aliqua navis, que non ſit de proprid terrd ejuſdem comitis, Pall be { 
Roſſe vel inſulam applicare de cetero proſumat, ſuper for1isfafis ſherme! 
noftram ; ſed magiſiri et marinarii tendent et accident cum nan 0 this a 
ſuis et mercandifis uſg; Waterford fi voluerint, et ibidem neguiſ.Ses, W 
icut ſeipſos volunt indemnes conſervare. hin a mi 
And the like mandate almoſt verbatim iſſued by proclamaiſ Sable ri 

| Pat. 19. E. 1. m. 10. dorſ. But note, that afterwards Mu a8 n. 
Per- a compoſition ſettled between the ports of Roſſe and WP" of ma 
| terford, by the king's award. Vide Trin. 50. E. 3. B. ang 
ind thus 


rot. 19. 
= this it appears, — or 
Iſt. That the liberty of ſuch a ſpecial reſtrained port is lord of 
to be taken up without warrant by charter or lawfu] preſcript had port 
2d. That being granted, it cannot be enlarged to be a mon por 
mon port to all comers. becauſe t 
zd. Much leſs can ſuch a common port be uſurped withafe tent a. 
lawful grant. ity palat 
(3d.) But yet farther it ſeems, that a ſubject cannot, neillde kingd 
could by law at any time after cuſtoms were ſettled, arrive chants a 
cuſtomable goods and ſhip of his own at his own land, unleſs it ¶ t into tl 
been a publick port where the king's officers for the collec" in a 
of thoſe cuſtoms were ſettled ; for this were to defeat the ¶ tent o 
of his duty: and conſequently it ſeems, that not only the 1 
payment of the king's duties was puniſhable, but even the fir nd now 
plication to his own port, whereby the king's officers were pre A port, 
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G. d: rot only of the duty, but of the means of diſcovery of it. Pun- 
um u ble it was by fine, as a contempt or deceit to the crown; but 
forfeiture of the goods could thereby accrue, till the ſtatute 
he 1. El. cap. 11. had made a proviſion therein. And this 


e earlt 

earl, Hs to be reaſonably inferred upon the cafe of John de Bri- 
ing, nis for the port of Little Yarmouth, ſet down at large in 
vort fu enſuing fifth chapter, and the award of the king's council 
ry this ching the ſame. | | 

me Jh.) But any man might bring and unlade his own pri- 


goods, which are not cuſtomable, in his own private ſhip, 
elſe] upon his own land, as fiſh taken by Engliſhmen ; for 
was no accroachment of a port at common law, and fiſh 
excepted out of the ſtatute of 1. El. c. 11. And this ma 
wiſe be plainly collected by the decree of the king's — 
le in the caſe of Little Varmouth, hereafter mentioned. 

n caſe of neceſſity, either of ſtreſs of weather, aſſault of 


licent I tes, or want of proviſions, any ſhip might put into any 
ra dan or haven, ſtat. 4. H. 4. c. 20. And though regularly 
mus, u ports themſelves ought to find proviſions for ſhips and 
rbiberi, W075, and ought not to be anticipated or foreſtalled therein, 
mitis, Mall be ſhewn ; yet in caſe of neceſſity, or for the ſupply 


risfadi ſhermen, all places were as to that purpoſe and end ports. 

d this appears by the ſtatute of 31. El. cap. 7. againſt 
ages, wherein are accepted iuch cottages as are erected 
hin a mile of the ſea, or upon the fide of ſuch part of any 
gable river where the admirall ought to have juriſdiction, 


wards Nong as no other perſon ſhall therein inhabit but a ſailor, or 
e and WP of manual occupation to or for making, . furniſhing, or 
3. B. alling any ſhip or veſſel uſed to ſerve on ſea. , 


ind thus far we have conſidered, how far forth private ſub- 
y or may not erect any port. But yet farther : 
port is 1919 of a county palatine, though he may have and uſu- 


reſcript had ports by charter or preſcription, yet he cannot erect a | 


be a ei non port within his palatine juriſdiction, And the reaſon 
becauſe the concernment of a port muſt neceſſarily exceed 
extent and limits of his jura regalia that are incident to a 
ity palatine ; for the ſafety of the kingdom, the commerce 
de kingdom, aud the king's revenue, are concerned in it, 
chants and ſeamen of all parts and quarters of the world 


d withoi 


1ot, neil 


arrive 


inleſs it Mt into the kingdom publicly, and under the publick pro- 
e colleW0n in a publick port; and conſequently it is not within 
at the extent of a juriſdiction palatine de novo to erect a publick 
ly the . | 
Da furt nd now we have ſeen in whoſe power it is not to erect or 


e a port, it eaſily lets us ſee in whole power it is. It is a 


ere preVe 
part 


e — 
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art of the jus regale or royalty of the crown of England 
inslly and de bits to cies, publick ports in this kingdom, 
all franchiſes within the kingdom are derived from the cr 
either immediately and explicitly, as by new erection, 
or chatter ; or preſumptively and conſequentially, as byt 


out an) 


tom or preſcription ; ſo in a ſpecial manner are the ports i _ ; 
the franchiſes thereof, which are ia regni.—And cone ub * 
the manner of the creation, erection, or inſtitution of à held b 
in the next chapter. oP * 
t els aver 

— —  —_ un ſack e 

he car]s 

| to the 

. IV. r ports \ 

| ay ines. 

Touching the title or origination of parts by preſcription pate there b 
charter, ierly pai 

| 5 | $4 oer plac: 
ONE the more regular method were to begin ¶artiy be 

| the origination of ports by charter or patent, be the inhe 
that ſhews the firſt conſtitution of them; yet, becaWe1ong t 
is more ſuitable to my deſign, I will begin with that Ns by ce: 
is by cuſtom or preſcription. incroach 
have before intimated, and in the enſuing diſcourſe i ¶ be port 
more diſtinctly ſhew. it, that in the conſideration of 2s ; tor t 
there are theſe two things involved, viz.  ferian 
iſt, The conſideration of the intereſt of the ſoil boWeium e:; 
the ſhore or town, which is the caput portits, and of the (alfiſfaſt the | 
the haven itſelf wherein the ſhips do ride or apply. il eſchea 
2d. The conſideration of the intereſt of franchiſe, d port, at 
berry ell? z that civil ſignature which doth give the lil priſage 
of publick arrivage itſelf, which is in truth the formale carcario. 
tuens of a port, in a legal ſignification. | he port 
Both theſe are acquirable y preſcription, without any . 12. 
formality appearing, though preſumed. Eæ diuturnitate ih [pean 
ports omnia preſumuntur rite acta. | Wn rege, 
By this title a port may without queſtion be ſettled i ¶ counteſs 

i crown; and indeed upon that account moſt of the pom had the 
England, both in point of franchiſe and propriety of Wons by t 
' are at this day lodged in the crown ; as will oy appue join 
the peruſal of the catalogue of the ports and creeks of Wy, 1.2, 
land before expreſſed, though moſt of them are now in We antece/ 
to the towns of the porte. | Mm, que 
' 3 | na, quod 
ſua potes 


et mer, 
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nd upon the ſame title and account they may be ſettled 


| . lodged in the ſubject, as well jn point of propriety of ſoil, 
Me 8 n point of franchiſe ; and ſo were many ports of the ſea, 
bn. FE? were enjoyed by ſubjects by the title of proſeripgen 

N out any charter thereof extant, or at leaſt for moſt. of 


: and of this we ſhall give ſome inſtances. 
 originali 3. Ed. 1. libro rub. 256, (which I ſhall have 
after occaſion to uſe) it appears, that many ports were 
held by ſubjects. Et le roy ad graunt de la grace que toutes 
kigntoryes per qui ports lames on quiyres aient les forfeitures 
t els auendront, cheſcun en ſon port, ſave au roy demy marke de 
un ſack de line et de pens et un marke de cheſcun laſt de quires. 
he earls of Cheſter had the port of Liverpoole as belong- 
to the county palatine of Cheſter, and poſhbly divers 
r ports within that earldom palatine, and had their priſage 
ines. Clauſ. 40. E. 3. m. 22. pro Stephano de Ward, who 
there by the king's writ diſcharged of priſage, becauſe 
ierly paid to the king for the ſame wines. 
wer placita parliamenti de tempore E. 1. the port of Milford 


1 pater 


begin 
at, ber 
becaul 


Fan belong to the barony of Haverford weſt, the in the king's 
4 


ds by certain metes and bounds, Remedy provided againſt 
incroachments of the king's bailiff upon the earl's port. 

he port of Hartlepoole did ſometime belong ta Robert de 
s; for the record faith, quad Robertus de Brus 2 155 
t feriam apud Hartlepoole, at partum maris, et hales ibides 
105 et priſam it. Fer * of Robert de Brus 
aſt the king, it ſeems the biſhop of Durham, who hath 
| eſcheats within his county palatine, came to he oer 
port, and accordingly made title to it, and held it, anc 
priſage of wine within the ſame. Communia Trin. b. E. 3. 
accario. | 


courſe 
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1%. 12. E. 1. WY. Portus et piſcaria et mariſcus de T oppie- 
ſbectant Amiciæ comit. Devon, Ic appears m. 3. et 4. E. 1. 
m rege, Rot. 16. Devon, that there was a conteſt between 


ttled i ¶ counteſs of Devon and the mayor and burgeſſes of Exeter, 
le poi had the port of Exeter in fee farm, touching certain uſur- 
ety of Mons by them upon the counteſs at Toppeſham; and upon 
y appeſſ ue joined a verdict given for the counteſs, viz. Juratores 
ks of Wy, qudd Baldwinus de Riperits, quondam comes Devon, et 


ow n g anteceſſores ſui d conqueſtu Angliæ, et ſimiliter Amicia comitiſſa 
n, que manerium de Toppeſham tenet in dotem, fuerunt in 
nd, quod mercatores ad prædictum partum venientes, pro velun- 
ſua poterunt ad dictum portum de Toppeſbam naves ſuat appli- 
et mercaturas ſuas ibidem exonerare, et per particulas et in 


goſh 


partly belong to the county palatine of Penbroch, which + 
the inheritance of that earl and Joan his wife, and partly 


he port of Toppeftiam belonged to the earl of Devon. 


24 
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roſſo vendere, 45 ibidem pernoctare, et cibaria ſua emere : id 
atum eft, quad mercatores de cetero pro voluntate ſud 1 
ædictum portum applicare et exonerare, &c. Et cives 

1 Sc. et prædicta comitiſſa recuperet damna try 
frorum 

balend et 
l, which ich 
ng Parc 
The tan 
ence the 
ematon, 


* 


Upon theſe records it appears, 
1ſt. That the earls of Devon had the propriety. of the 
Fof the port by preſcription ; for they had all the profts 
Lariſe by reaſon of the property of ſoil, viz. the fiſhing and 
115 marſh, which poſſibly might be an incrementum 


"> 
C 
.. EO, 


e Lad i 


mum. 


24 
io 2d. The 17 bad alſo the franchiſe of the port by pres orporũte 
W nion, and all the incidents hor rl. 18. 4 
de þ 1ſt. Applicatio navium. But 2 
Dy FRA — — navium. ematon 
'D > x ercatum et venditio mercandiſarum in groſs et per ¶M eh was 
EN & 4 J 2 Victualling of mariners no ſhips. FE rmouth, | 
1 3 5th. Lodging and entertainment of mariners. ere I 
N bo all which are privileges in a ſpecial manner belongingWece of ab 
WITH ports, and cannot be had without that liberty legally velgſhþ and ſhi 
OV Y 8 as 15 thall be ſhewn in due time. uth, con 
7 * & P. 10. E. 5. B. R. rot. 7 3. dorſo, it appears, that ili of thoſe 
17 "Denlarrena, c intruſion 


V 
N 
© 


omes Surrey, had the-port of Poole, and an 
N " age and other duties — to it. 
It appears among the charters of the duchy of Cornwall, 

. Axlanſcripts whereof remain in the receipt of the excheq 
| 72 / that Rogerus de Valle-tort@wrtiert gave to Richard king df 

YM: mans and earl of Cornwall, — the heirs of his þ 
elem de Trematoff*et 50 feoda militum in Cornwall et Deu 
| den caſtrum pertin. ac 2 oe em " manerium de Trematon ef vil 

KEE -- 7D! — 

o this SLE of Trematon belong a certain petty n 
called Sutton-vantort, and alſo the water and port of Sut 
for ſoit appears by the cloſe roll, Clau/. 17. E. Z. N. 14 
cum a A et portu ſpeftat ad caſtrum de Trematon. 

y the death of Edmond his ſon without iſſue, the eat 
% 7 this caſtle came to the crown. Poſſibly Richard es 
GE; Cornwall, after iſſue had, made ſome alienation before 

ſtatute of Weſtminſter 2. whereby the reverſion to the he: 

a Vantort was barred. 

The earldom of Cornwall and this caſtle of Trematon 
ſcended to king Edward 3. He by charter in paflinezbady 
the earldom of Cornwall to his eldeſt ſon, et caftrum et: 
u Trum de Trematon cum villa de Saltaſh et parco ibidem cun WP eviden 

pertinentizs, See the charter 8. Rep. g. the Prince's Caſe ave me; 
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- id By this grant, without any ſpecial mention of the water = 
poſſulWet as belonging fo It, the port = water of Sutton, now 4. 3 
bs outh, was annexed to the duchy of Cornwall; Tor though t the 2; 


arter grants þriſas et cuſlumas vinorum, necnon m, nemnon proficua portuum . 
frorum infra eundem comitatum Cornub. fimul cum wrecco maris HH 
balend et fturgeone, yet that d did not extend to the water of Sut⸗ 

„ which was in Devon, but it paſſed by the ſtrength of its 
nz Par cell of and ant to the callle of "Trematon. 


The taub Of Plymout 1, Which is indeed caput porths, , from Fr ! 
* 6 


1a try 


of the 


ng and 
— ence the port Now now takes its denomination, WIS Tot mt part of of 
ematon, but built upon the manor of Sutton Prior, and was 
orporaed and its juriſdiction ſettled by act of parliament, _ 
rl. 18. H. 6. n. 32. and confirmed by Rot. Parl. 3. E. 4 NJ. 
But always r of the 1 8 * 
ematon WAS ekcepted; and con onſequen PET 5 

ich Was parcell 7 of I'rematon, was not annexed there 1 
rmoutn, but ood upon the ſame foot of interelt as before. 

ere yes adjacent to this town, within the barbican there, a * 
ce of about 30 acres, which is covered every tide with the N 
, and ſhips ride there and come to unlade at the keys of Fly- 
uth, commonly called Sutton Poole; for the intereſt of the 


per rt 


longing 


W. 


T7 Gi "thoſe zo acres being parcell of the port, an{ information 
nd andMintruſton was, as directed out of the exch@TWer-cham 


erred againſt the mayor and commonalty of Plymouth. The 


Wy 


rn wall, endants pretended title to it as parcell of the town of Ply- 

excheqFWuth, and ſhewed uſage to have had certain cuſtoms called W 

cing of leave, terrage, &c, But theſe referred to the ſhore rather N N 
F his H to the place in queſtion. They alledged it was alſo I N Y 


Dev 


imits of their charter, and that they exerciſẽ Juriſdiction of \ 
e Fil 


r courts there; both which were admitted. But it was 8e 
d upon, that the ſoil-itſelF was — as_parcell of the_ Y X 


betty e of I rematan ; and divers other evidences were inſiſted ad 
of Sunn for the town. On the other fide it was ſhewed, that the N 


ghad uſed to have in right of his duchꝝ in the place in queſtion 


1. 1 0 
5 forage, buſſclage, fiſhing and the rents of fiſhers, and divers 


the euer port duties that favoured of the ſoil; as appeared by divers 
hard ei ounts of the duchy, divers records mentioning Pala de Sutton 
before parcell of Trematon, ſeveral leaſes made by the e king's pi s pro 
the bei tors of Aqua et Pola de Sutton, and ſome to the town itſelf or 


ſome in-truſt for them, and divers other weighty evidences 


'rematonWthe propriety of the Toil of Sutton Poole's being the very har- 
ment et, r abe Lig 7. [2 epaton 3 and accordingly a ver- O 
um et siven for the — Car. 2. in _—_ io, after ſeven 
m cum evidence. — — 
e's Caſe dave my this N bh, ; J 85 . a 
2 1 8 
. 1. 
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1. Here the very intereſt of the port and water and foil iſ the lib 
port duties themſelves were claimed and recovered by the cro is 0 
not upon any prerogative title, for if it had been ſo it would lf, + co 
paſſed to the town of Plymouth, being within the precinds , Par. 
their incorporation and grant, and then the exception of t of! 
maton had not been available; but as parcell of and belongin 
a manor that was formerly a ſubject 's. 


2. Though the king primd facie hath a right to ports u ©. 
royal franchiſe, yet the acceſſion of this manor to the crm bug ; 
not ſever the intereſt of the port from the manor, no more dt ei 

in caſe of a fair or market appendant by preſcription ; for if WW, pert 
the acceſſion to the crown it had been divided from the caſte, + 1 
manor, it could not have paſſed without ſpecial words to m. . | 
prince, as it plainly did here. As the port was by preſcripiliſ,;;. Cg. 
parcell of the caſtle of Trematon, fo it continued parcell u, ant. 
withſtanding the acceſſion thereof to the crown by the death of; aum 75 
earl of Cornwall without iſſue; and it paſſed together with Mum m. 
caſtle by the general grant of it, as a leet or market, or any ud ibi de- 
parcell or appendant; and fo not like thoſe lowers of the cui abbe 
which are rendered diſappendant by acceſſion to the crown, 7 
waife, ſtray, &c. V. 9. R. Caſ. Abbatis de Strata Marcella. . antiq, 

Many more inſtances might be added of ports belonging in rinity Ca 
vate manors to ſubjeQts by right of preſcription and ſome a r 1. 4 
will occur in the neceſſary ſeries of the diſcourſe ; as the ci 773, th. 
„ de Britannia for a port claimed — to the man f upon 

ittle Yarmouth, and the caſe of the archbiſhop of York fame, b 
port of Beverley and Hull. But of both theſe and ſome ol ports are 
in the following chapter. | rt, 

And thus much ot ports by preſcription. i king n 

Touching ports created by patent or charter, I mean the z. for 
or legal port; for the natural ſituation and conveniency of oe hoo, 
and ſhores for arrival of ſhips is due to nature, and the ſuf ore ſhalf 
ments to induſtry. te clauſes 

Ports are erected two ways: chapter, 


1it, In the king's own demeſnes they may be erected bare 
grant and proclamation ; as the king uſually erects a fair or m 
in his own manor or town in this manner, Rex vic. Eſſex | 
tem. Quia volumus quid de cetero in perpetuum fit unus portuit 
munis pro arrivatione nauium et exoneratione mercandijarum 
villam noftram ; tibi præcipimus, quid in pleno comitatu tus We the Ling 
mari facias, quad de cetero in perpetuum omnes naves, cum bu concer); 
mercandifis et aliis rebus in eiſdem exiſtentibus, libert et quiet" 
ant apud prædict. ac ibidem bona et mercandiſas ſuas exont1Fthe king e 
onerare poſſint fine impediments 2 heredum vel ſucceſſorun en have a 
trorum, ſalvis nobis cuſtumis et aliis bonis inds debitis. T. X et at ſuch 
| lice to ay 


et may h: 


— — 
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the liberty or erection of it be transferred or granted to ano- 

it is done by patent or charter, and commonly alſo proclaim- 
the county. | 

id, Pat. 1. E. 3. par. 1. m. 27. The exemplification of a 

&# of H. 2. whereby this liberty is granted in a few words, 


rex Anglie, &c. omnibus arcbiepiſcopis, epiſcopis, &c. Sci- 
me dediſſe ot conceſſiſſe Willielmo de Albani emer noflro, et 
edibus ſuis bereditarit, manerium de Snetiſham cum duobus 


zore edit et dimidio de Tredebury et Smethden cum wrech et cum 
for il Wb. pertinentiis fis, et miſteria de lund cum medietate fori at 
caſtie et cum omnibus conſuetudinibus et portum cum applicatione 
— um, et leſtop et viam ipſius aque et tranſitum, cum omnibus 
* * lis &c . . 
reell. antiq. Cl. 7. H. 2. grants to the abbot of Whitby pertum 


cum toll et team, et cum omnibus libertatibus et conſuetudinibus 
tum maris pertinentibus, — Whitby. = 

ide ibidem D. D. u. 5. King William the firſt grants to the 
abbey portum maris cum algd per totam ſuam terram. Alga 
crown, WW nrounded to be wreccum. Vid. ibidem D. D. 26. 

r. antig. fol. 17. king William the firſt confirms to the monks 
rinity Cantuar. portum de Sandwico, et omnes exitus et conſuetu- 
ome a ex utrag; parte aquet, ſicut rex Edmundus eos antea dedit. 
rata, the archbiſhop recovered this port and the cuſtoms 
e manqgof upon the charter of king Knute. . 
ſome, but eſpecially in latter times, the charters granting 
ports are more large and certain, expreſſing the bounds of 
port. 

king may grant a port general, as before, or a reſtrained 
iz. for ſuch as are of the fee of the grantee, as in the caſe 
ofſe before mentioned. 1 1 , 6M 
ore ſhall be ſaid concerning the erection of ports by patent, FR 
— of reſtriction that are ſometimes in them, in the 

chapter. t 


ed bare 
ir or m — — 
or tus C A P. V. 


tu tus ine the king may erect a port to the prejudice of another ; and 
| concerning reſtrictive clauſes in charters to ports. 


t quiet 

; exonern tte king erect a market by charter and grant it over, or if a 

cceſſorun en have a market by preſcription, if the king ere& another 
T. Rt at ſuch a diſtance and at ſuch a time as is a nuiſance and 


lice to another market, the firſt grantee or owner of a 
et may have an action upon the caſe againſt the ſecond 


grantee, 


— 
— 


— 
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F 
grantee, if he hold that market; for as to him the patent is Win ſuch 
neither ſhould it have been granted without an ad quod d of arri 
precedent, and an inquiſition returned that it is not ad damuMhitants 

But it ſeems the law is otherwiſe in the cafe of a port. ¶ s pleaſi 
hath a port in B. and the king is pleaſed to erect a new port But if 
by that, which it may be is more convenient for merchants ; Wription 
it be a damage to the firſt port, ſo that there be no obſtruchi in three 
the water or otherwiſe, but that ſhips may if they will am Hof B. w 
the former port, this it ſeems may be done. But then th of the 
port muſt not be erected within the precincts of the former. Mon is v. 
reaſon of the difference between it and a market are evident, WM. or the i 
becauſe that a port is of concernment to the whole trade ¶ d in the 

kingdom and alſo to the defence of the kingdom, the inc ot be tak 
Ahipping and mariners, and the increaſe of the king's re rliament 
which is of a common good to the kingdom; and thereſaſ But if a 
may erect a concurrent port though near another, ſo it by preſcri 
within the proper limits of the former; as ſhall be ſhewninWarrive w. 
caſe of Hull and Yarmouth hereafter mentioned. vithin th: 

But, 1. it cannot be erected within the peculiar limits by port to 
ter or preſcription belonging to the former port, becauſe i Ne grant 
part of the intereſt of the lord of the former port. Neithe from hir 
the firſt port be obſtructed or wholly defaced, or excluded Mut this re 
rival of ſhips, but by act of parliament, as was done in tho the for 
of Melcombe tranſlated to Poole. Rot. Parl. 11. H. 6. Wchiſe, ) 

And the reaſon is, becauſe a publick intereſt is concerned; ; and | 
the intereſt of the merchant at large, and the intereſt of ti n extend 
ders and mariners in that particular place or port, who lat. 
right ſettled in them for the application, lading, and unlaꝗ e divert 
ſhips there. hall p 

2. If the king have an ancient port at A. and he erect ¶ caſe or 
port hard by, with a generall prohibition that no man ſhall Huth, wh 

his goods or merchandizes by ſea to any other port withined, was 
miles but to that which is newly erected, this prohibition e king ha: 
as againſt the king's intereſt in the former port, though the lis cuſte 
port be erected within the precincts of the old; for he may Nuce there 
gate from his own ſimple intereſt by his own reſtriction, Wa. Th 
this reſtriction is not good againſt the ſubjects of the port of nt of fra 
by uſage had a right to come with their own ſhipping, and laqient fee- 
unlade : and this although the goods might be cuſtomable u per 
for the inhabitants of H. had an eaſement acquired to them king w. 
by preſcription. | lying be 

3. But if the king erect by his own proclamation a pgfancts of 
A. where there was no arrival of ſhips before, and dete Yarmoi 
grant. it to another perſon, but keeps the intereſt in hun manor 

\ this franchiſe; there it ſeems the king may diſſolve this poal port fi 


cre&t another port, with a prohibition that no ſhip {bal 
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in ſuch a diſtance, but at the new port: for there was no 


nt is 
t of arrivage of any ſhips at the former harbour lodged in the 
bitants nor any other ſubject, but only permiſſive at the 
's pleaſure, and he may derogate from his own right. 

But if a ſubject hath a port and arrival of ſhips at B. by 
iption or charter, and afterwards the king erect a new port, 
in three or five miles within or without the precincts of the 
of B. with a prohibition that no ſhips ſhall arrive within five 
s of the new-erected port elſewhere ; this prohibition or re- 
jon is void, as againſt the intereſt of the owner of the port 
or the inhabitants of B. becauſe there was a former intereſt 
d in the owner and inhabitants of the port of B. which 
ot be taken from them without their own conſent, or by act 
lament. 

But if a ſubject, or the king's fee-farmer, hath a port at 
y preſcription or charter, and the king grants that no ſhips 
arrive within five miles or ſuch like compaſs, the king can- 
yithin that precinct erect de novo a port to the prejudice of 
port to which he had precedently granted this privilege. 
he grant is uu as againſt the king, and any intereſt de- 
from him after this grant: and although, as hath been ſaid, 


ill am 
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mer. 

vident, 
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3's ren 
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hewn i 


uded ut this reſtrictive clauſe, the king might have erected a port 
e in theo the former, which would have had this concurrent power 
H. 6. Wnchiſe, yet the king hath bound up his hands by his own 
-erned; r; and by this inhibition, the precinct, to which this in- 
t of tn extends, is become as it were parcell of the precinct of 


rt, 
unladſi e diverſities will appear by the two caſes following, 
1 ſhall put at large. 


rect an caſe or rather hiſtory of the port of Great and Little 
n ſhall Huth, which makes good the moſt of the differences above 
t withit led, was this : | 
ition is king had anciently the great port of Great Yarmouth, 
zugh the his cuſtom-houſe was kept, and his cuſtomes anſwered 
e may (ice there were cuſtoms, extending from Great Yarmouth 
riction. ¶ ea. The king anciently granted this town and the port 
ort of t of franchiſe to the burgeſſes of Great Yarmouth at 
and lalient fee-farm rent. Cart. antig. K. 35. Cartam inde 


nabic g 
to them 


us per regem Fohannem anno regni ſui 9®. 
king was likewiſe ſeized of the manor of Little Yar- 
lying between Great Yarmouth and the ſea and within 


on a Heincts of the port of Great Yarmouth; of which manor 
and doe Yarmouth the town of Gorleſton was parcell. , 

t in hinge manor of Little Yarmouth there had been ever angjent- 
e this pſu port for arrival of ſhips, as well of forreigners as of 


ip (ball 


the 
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it Yarmouth, was ſubject to and bound by the reſtriction 
inhibition. And furely as to the intereſt of franchiſe that 
claimed by John de Britannia, they ſaid very true. 
pon this fuits were commenced in the common-pleas againſt 
y of Little Yarmouth for foreſtalling the port of Great Yar- 
uth ; which ſuits were long ftaid, becauſe John de Bretaigne 
not made party, and becauſe the king's intereſt in reverſion 
concerned. And touching this matter croſs petitions were 
ferred in the parliament of 8. E. 2. and inquifitions directed 
he taken touching both intereſts, as appears Rot. Parl. 8. E. 
9. And though I do not find upon record what iflue this 
"=, yet it ſeems by the book of 2. E. 3. IE Claver, that in 
ui parlament the charter of Great Yarmouth was affirmed per 
uncelle le roy; which is to be intended the legale concilium re- 
either in parliament or in chancery. 
But yet John de Bretaigne did not reſt ſatisfied with this de- 
ination, but petitioned again in parliament ; ſetting forth 
whole caſe, and that the men of Great Yarmouth by colour 


450 eir charter, gotten without any writt of ad quod damnum, 
1 diſturbed him of arrival of fhips at Little Yarmouth. 

— This petition is ſent by writ to the king's- bench; and after a 
al fl of declaration upon the petition, the defendants, viz. thoſe 
\ de et Yarmouth, pleaded in effect thus: 


, As to the king, they have his charter, that ſhips ſhould 
charged ibi et non alibi. 

l. As to John de Bretaigne, that at the time of the grant 
to them he was but tenant at will to the king, which is too 
t an eſtate to impeach their grant. 

Quant al gents de county nous diomus, que les ports ſont al 


G fair et market ſont al roy, qui tiel choſe purra graunt @ que 


nd upon this they demurred; and the caſe, for weight and 
culty, was again reſumed into parliament. This appears by 
ook of 2. E. 3. 7, 8. 

© Yall lodged in the parliament for a long time; but afterwards it 
; red a deciſion 23 Junii, anno 5. E. 3. by a bond of judg- 
tor award, by the conſent of the king and ſubmiſſion of par- 
made by the biſhop of Winton chancellor, Stoner and Cart- 


Gar ht juſtices, Robert Ufford and Oliver Ingham, et alios de 
— of lis; who, upon a full examination of the rights, claimes, 
— eidlences of both parties, gave their judgment, which was 


armed by the king by patents under the great ſeal, and enter- 
ft. Pat. 5. E. 3. pt. I. m. I. which was not only an arbitra- 
N but in nature of judgment upon the meritts of 
aule. 5 


aſeque 
the ch 


They 
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They firſt recite the charter of Great Yarmouth, the Mun pe 
that had ariſen in divers courts between them, the ExaminatighW;num ct ; 
and inquiſitions that had been taken — the right of ei unn er 
party, and then adjudge and determine as followeth: m 11, 
I. Portum Fernemuthe unicum portum eſſe, et ad eandem ” ret er 
Fernemuthe Magnæ in perpetuum declaraverunt et ordinaum In dende, 

2. Qudd naves, omnes, quecungue fuerint, infra portun Wy; expo) 
aguam de Fernemuthe cum lonis rebus ſeu mercandifis, dr nur, ; 

bus cuſtumæ ad opus domini regis heredum et ſucceſnW.;4 pre 
fuorum per collectores ſuos ad hoc aſſignatos ſeu aſſignaMrnemuth 
ficut in aliis portubus regni in Anglia, levart ſeu capi dul bonis r 
veniant apud diftam villam de Magne Fernemuthe, et ili alis reb 
cuſtumas ſolvant ; et apud eandem villam Magnæ JernendWr; non det 

et non alibi, infra portum praditium diſcarcentur, et WI lib; pr 
manus bona res et mercandiſas predittas ducentium ſeu uWjuſmad; « 
rentium et ea ibidem vendere volentium, ſeu per manus [ii:3ant, 4 
entium ſuorum, venditioni exponantur, et ibidem quibus hn quoru 
luerint libert vendantur et emantur abſque aliquo forefiazarum + 
mento vel abrochiamento, ſeu alis quovis impediments , pri reſſores | 
navibus ipſorum hominum et tenentium dictarum villa advocer 
Parve Fernemuthe et Gorleſton, heredum et ſucceſſorum MM redum v 
rum, tantummado exceptis. itimo con 
3. Rudd naves dictarum villarum de Parve Fernemuthe et (W.cati; / 
lejton, onerate cum bonis de quibus cuſtumæ ut prefertur Wim coru 
bite ſunt, ad eandem vil am Magna Fernemutbe vente, domin 
ibidem cuſiumas ſuas ſolvant, quibus cuſtumis ibidem 2 afenſu | 
prefati homines et tenentes dictarum villarum Parue Ji; bu ju 
muthe et Gorleſton, heredes et ſucceſſores ſui, cum præiſ ue uo 
navibus ſuis, et ſervientes ſui cum navibus illis, ad oviſio 
villas Parve fernemuthe et Gorleſton pro voluntate ſui ud Lon; 
deant et ibidem diſcarcent, vel alibi eant qud voluerint, a keep the 


bonis rebus et mercandiſit in eiſdem navibus exiſtentibus ahi is the 
modum ſuum facient, fine impediments ipſorum urge after\ 
heredum et ſucceſſorum ſuorum quorumcunque, et abſqu WM and his c 
quad ad dictam villam Magne Fernemuthe contra voluntaWhic detern 
diſcarcare, ſeu alias cuſtumas ipſorum burgenſnum Ma; $ moſt co 
1 heredum ſeu ſucceſſorum ſuorum Fa were compel i. The k. 
tur ſeu teneantur : ita tamen, quod ſi iidem homines et ten; is moſt 
prædictarum villarum Parvæ Fernemuthe et Qorlefton, beni vhere t * 


vel ſucceſſores dictas naves ſuas proprias ad pr dictam nu The r gh 
Magne Fernemuthe gratis diſcarcare voluerint, tune d' h, which 


vibus illis et bonis et rebus et mercandiſis in eiſdem 27 
alias cuſtumas debitas et uſitatas dictis burgenſibus ville 4 
na Jernemuthe, prout juſtum fuerit, ſaluant. 

4. Quad omnes alie naves bonis rebus et mercandiſis gu 
cungue, ſive de allece five de aliis piſcibus, vel alis ri 
de quibus hujuſmodi cuſtumæ ad opus ipſius regis her, | 
et fucceſſorum ſuorum dari non debent, carcate F 
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Bum portum et aquam venientes (propriis navibus ipſorum ho- 
num et tenentium villarum Parvm Fernemuthe et Gorleftor. he - 
dum et ſucceſſorum ſuorum, tantùmmodo gxceptis) apud eandem 
lam Magne Jernemuthe, et non alibi diſcarcentur, et per manus 
na res et mercandiſas hujuſmodi ducentium vel deferentium et ibi- 
n vendere volentium, ſeu per manus ſervientium ſuorum, vendi- 


5, de fhantur, abſque aligus for/tallamento vel quovis alis impediments. 
ucceſe uid prefati homines et tenentes diftarum villarum Parvæ 
ſignonWernemuthe et Gorleſton, hæredes et ſucceſſores ſui, proprias naves 
pi differ bonis rebus et mercandiſis ſuis, five de allece, ſive de altis piſcibus, 


alus rebus quibuſcunque carcatas, de quibus hujuſmodi cuſtumæ 
rnemuſſſ /i non debent, ad pr e dictas villas Parvæ Fernemuthe et Gorleſſon, 
| alibi pro voluntate ſud diſcarcare, et bona res et mercandiſas 
—_—_ venditioni exponere, et alids commodum ſuum inde facere 
lebant, abſque impediments ipſorum burgenſium et hæredum ſuo- 
m quorumcunque: ita tamen quod iidem homines et tenentes 
arum villarum Parve Fernemuthe et Gorleſton, heredes et 
caſſores ſui, colore premiſſorum naves aliorum ſuas proprias eſſe 
advocent quovi ſmods in ;prejudicium dictorum burgenſium, 
redum vel ſui * ſuorum; quod fi facerint, et inde modo 
itimo — — bona res et mercandiſas in navibus ſic 
vacatts ſeu advocandis inventa," fi de afſenſu et voluntate domi- 
fertu rum eorundem bonorum rerum et mercandiſarum advecata fue- 
ve nien, domino regi et heredibus ſuis forisfacta remaneant ; et ſi 
aſſenſu r any dominorum tales onerationes fiant, nibilo- 
ws hujuſmods advocantes verſus dictum dominum regem et 
des ſuos graviter puniantur. | 
poviſion for the liberties of the cinque ports, Norwich, 
ad London, and a ſecurity provided for both places to 
rint, "iitcp the order. - 
ntibus Wis is the ſubſtance of this award and judgment, which 
allo afterwards enforced with a concurrent order of the 
and his councill. Pat. 6. E. 3. par. 2. mn. 19. s 
volunta is determination I have thus at large tranſcribed, becauſe 
$ moſt conſonant to juſtice, 
The king's right for his cuſtoms is preſerved ; for in- 
et 1e"Sit is moſt plain, that Great Yarmouth was. always the 
on, herwhere the king's cuſtoms were anſwered. 
The right of the tenants and inhabitants of Little Yar- 
tune d Wh, which they had for their own ſhipping by conſtant 
is precribed, that for their cuſtomable goods they ſhall 
charged with the port-duties belonging to Great Yar- 
, and for goods not cuſtomable they ſhall not be en- 
to bring them up. 


. J. F N 3. The 


difis qui 
aliis u 
is hert | 
cat 

di 
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ni exponantur, et ibidem quibus voluerint liber# vendantur et 
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jon by act of parliament ; whereby many of thoſe liberties, 
ch were not by law grantable by the bare ſtrength of a pa- 
or charter, yet having the ſtrength and confirmation of 


erantel{Miament, ſtand good and effectual. ; 

night Mut this confirmation did not derogate from that agreement, ö 
was ſettled by the conſent of the king and the parties con- | 

ed not Wed, of the 5th of E. 3 before mentioned. But [ think 

great ibis day the port of Little Yarmouth and Gorleſton are 

& of tid unto the port of Great Yarmouth, and fo all the bu - 

in ſea, W$ ſettled by that means, if not fufficiently ſettled. before. 

new fer: tamen, how that port of Little Yarmouth ſtands at this 

aden of! me | 

zuth Mad thus I have done with the narrative of the differences 

hat Hu veen Great Yarmouth and Little Yarmouth, and how they 


hat port had; whereby it doth appear, that, although the 
p might grant a concurrent liberty af a port, yet he could 
by charter without an act of parliament grant ſuch re- 
ions that might be prejudicial to a liberty antecedently 
ed by charter or preſcription in others, nor reſtrain the 
ty of buying and ſelling. out of the precincts of a port 
out the help of an act of parliament. But how far forth 

2 might have been reſtriction of ſome kind of commerce 
in the precincts of a port, ſhall be ſeen in the next chapter. 
come now to the narrative of the port of : Kingſton upon 

, the application whereof will clear up and prove ſome 

x of theſe differences, which are expreſſed in the begin- 
of this chapter. we ; 

e caſe ſeems to be thus: by | | 

ie town of Bevery was anciently part of the endowment _ | 
e archbiſhop of York from the time of king Athelſtane, 


; 
ſettled ; and likewiſe the proceeding which the liberties | | 
| 
| 


tint co oears Rot. Parl. 3. H. 5. par. 1. n. 48. where the old 
f parliaWter of king Athelſtane is recited ; 55+ As free make I thee, 
onvenieWrart can wiſh or eye can ſee,” This town bordering upon 


ſea had a ſmall port belonging toit à and the archbiſhops 


in the 
claimed a great portion of the mouth of Humber and the 


» king 


won tber of Hull, as belonging to that manor and port, viz. from 
s progeiſſctain place antiently called Amet to the ſtreams.of Ham- 
\ and ef the ancient kings of England. granted to the argbbiſhops 
peant aa ſuas. And anciently by thoſe words, they claimed only 


que tout rſt taſte and buying of wines in the port of Hull, after . | 
-oy, %, eing's priſage was anſwered. But in proceſs of time they | 
+ franc to claim the priſage itſelf, till judgment given againſt 
vell „in a gu warranto, M. 6. E. 3. 51. Vide Clauſ. 7. E. 3. 
le fare I, N. 17. 6 "hs | 
t. 2. t beſides this liberty, it ſeems, he claimed and alſo exer- 
ſome port- juriſdiction and privileges, as will appear in 
follows, and kept a bailiff conſtantly in that water for the 
King and preſerving 95 his rights and juriſdiction, 354 
4 2 - E 


Ff the [ 
ot of 2 


68 DE PORTIBUS' M ARIS. p 

The abbot of Meux was ſeized of a certain ville bork _ 

upon the fea called Wyke; which being convenient for; ny 

or haven, king E. 1. took in by exchange and enhan 3 

„ Watercourle adjoining to it called Sayer Creek, and made utes, / 

. A convenient port for the arrival of ſhips, and built a uam p 

& there, which he called Kingſton; and to this day is und 
/ -: Kingſton upon Hull. | 5 | 


a | Iam 1M 

ei. Between the port of Kingſton upon Hull and the! 11705 

us 6. bailiff's there, and the archbiſhop of York and his bail 1, Ge. 

7 . / the port of Beverley and the water of Hull, there grew ompule; 
A. lendifferences; and in the time of E. 2. the town of Ki , 

, a. precured a mandate from the king, ne qui mercatores cun he def 


fre, © mercandifis per aquam uſque villam predictam wenentes, bu 


1 Nn 5. E. 3 
„in navibus, antequam ad terram uenerint, particulatim venui kibert; 
p ST preſument. 2 — Rot. Parl. 8. E. 2. m. 16. the Nn ig pa 
, a et. bithop complains in parliament, and deſires, that that mh, inten- 
Ates, ſhould be revoked, as prejudicial to that right which he | parcell, 
in the water of Hull as belonging to him. And on the - 2 
ſide the town of Hull complained againſt the archbi feeit ex 
bailiff, as uſurping in that water prejudicially to the I un 40 
port of Kingſton. All that I find done was a mandate di hana p- 
to the archbiſhop's bailiff, reciting both petitions, coma... PF 
ing the bailiffs of the atchbiſhop, guad deſſſtant ſuper c ulm 
in brevi illo. juxta tenorem tjuſdem, alioguin quod fit coram s bailiff 
certum diam oftenſari, quare non fecerint,' quem diem rf. at 
burgenſibus antedictis. After this, in 6. E. 3. fol. 5. Nes ple: 
warrants is ſued againſt the-archbiſhop, ut ly vs for his: he fl 
of priſage of wines in 2 de Hull, and judgment I viz. 
againſt him, ut. ſupra cflenditur. .. ». | Wd archi 
x I 5. E. 3. 115 1598 by charter granted the boro villam 7 
Kingſton to the burgeſſes of Kingſton, and their ſuct rum huj 
at the yearly fee · farm rent of 7ol. und cum feriis mercure. pit 
tatilus et aliis conſuetudinibus, * intigrè, ficut _— arte agua 
rogemteres ſui burgum prædictum hattenus tenuerunt. ale, et u 
JJ - The archbillop 
a ſpecial action of treſpaſs againſt the burgeſſes of Cd F/ de 
7 guid ipſi impediverunt ipſum tenere et percipere liberimgari feeit 
legia tolneta et proſieua infra totam aquam fuam de Huh, - _ Sq 
King flon ſuper Hull, d quodam loco vocato Amet uſque fr quem gu; 
Humer, viz. habere drodanda, cognitionem coram ball, 4 
agud prædictà de omnibus tranſgreſſionibus conventionibus 4 em, e 15 
tibus, inter mercatores et marinarios vel alios in eadem aqud diverſas c 
gentibus, et excuſationes et amerciamenta inde, et menfural;, aden 
mercandiſas menſurabiles in aqud prædictd, Icil. blada ar rediflam 
per buſſellum ipſius archiepiſcopi ad hoc antiguitus deputat. burgenſes 
pro qualibet nave naviculo jeu batello hujuſmodi | mercandij brediftus 
rentibus, cùm ſic fuerint menſurati, quatuar denarios; tt | predict 


omnes mercatores, cujuſcungue conditionis exiſtant, per aqua, archi 
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am liber mercandiſas ſuas illic adducere poſſunt, et ibidem pacifice 


ari, quouſque ea, cuicungue illa emere voluerint, vendiderunt per 


e bord 
nt fort 


ent atem ſuam, abſque compoſitione alicujus mercandiſas illas alibi 
d mak utes, 2 tolneto muragio aut alid conſuetudine vel ſolutione alicui 
uilt 2 quam prefato archiepiſcopo preflanda, fic ipſi vi et armis-abflule- 
ay 1 i quendan batellum, ſcilicet, per ballivum ſuum, et derdand.. Fc. 


iam impediverunt tenere placita conventionts in curid ſud, et minati 
ballivum ſuwm, et offictarios ſuos impediverunt menſurare blada 
a, Cc. per buſſellum ſuun,' et levare 4 d. de qualibet nave, &c, 


4 the | 
is bail 


1. mpulerunt diverſos mercatores illis folvere varias pecuniarum 
3. "We? 11:3 203-0444 | 

es cun ne defendants ſet forth and ſhew- their grant in fee-farm of 
ntes, bi 5. E. 3. and that the place, where the-archbiſhop claimes 
m vena. liberties and ſuppoſeth the treſpaſs, is called Sayer Creek, 
6. the Wh is parcel! of the ville and within the borough of Kingſton ; 


that mall, intendunt quid rege inconſulto. The archbiſhop ſaith it is 


ch he c| parcell, ec quod villa preditta'' 1 '- - wocabatur le Myle, 
on the it in ſeiſind abbatis de Meſu, et quid dominus Edwardus avus 

arch\\l eit excambiunt cum prædidio abbate de predieth villa de Nye, 
to the cum alits terris, ad quod Yempus ''idem uus ' mifit Petrum de 


date di 
85 Come 


ſuper 0 


ana pro extent inde fuciend. et qubd in ddem extents nihil 
ertu n et de agud prediftd e pertinentia dictæ ville, nec par- 
uſdem ville, Sc. and fo would counterplead the aide of the 


coram M bailiffs. The court awarded, guod nan procedatur rege in- 

liem . After ward a precrdendo came. Then the mayor and 

2 by ſſes plead as to the deodand; and they demand judgment, 
or hi 


ter he ſhall make title without a charter; and as to the reſt 
k VIZ. % Nac 

ud archiepiſcepus et deminus ville at Beverlaco, ad uam gui- 
wilam pertinebat aligus tempore quadom upplicatio batellorum 
rum hujuſmodr minutorum vaſor um,-de qutbus dominus archi- 
pus cepit cuflumas tolneta, Ne. quia fuit deminus ſoli ex utr d- 
arte aguæ, et quad naves applicabamt ad quendam locum vocat. 
ule, et quad poſiguam dominus rex Edwardus avus excambiavit 


Igment 


1e boro 
eir {uct 
mercati 
domanui 
nt. 


ies * abbate de Meux pro preditig willi de Nye, aarficavit 
Jibertat ill de vicariis et bercarits quandam villam thidem et illam 
! I wh feeit Kingfton, infra quam villam eft guidam curſus aguæ, 
1 de uatur Sayer Creek, et g bund inter diclam wiltam de Dry- 
ufque ff quem guidem curſum aque idem dominiis rex avus atnicliora- 
. ball renotionem et pontium in eodem cur ſu ex- 
nibus a Mun, et ibidem quendam portum freit, et ad epus ſuum capere 


lem aqua liver ſas cuſtumas et alia proſicua de diverſis bonis et mercan- 
menfura! 5 . . 8 41 1 2+ 

„ codem partu provementibus, et pot modum pet cartam ſuam 
lada 2 rædictam villam in liberum burgum, et homines ej uſdem villæ 
deputat. burgenſes, et eis conceſſit diverſas libertates, Sc. Et dicunt, 


zer candiſ edc. curſus aque et prædictus portus ſunt pertinentes ad 


1053 wo. prædictum et parcella burgi prædicti, et ſunt idem locus ui 
per 00 aus archiepiſcopus mode gucritur ti unſgreſſtienes predietas fibt 


feri 3 
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PA 
fiert ; ac ed quad archiepiſcopus per miniftros ſuos capi fecit of Parl 
portum prædictum diverſa tolneta et cuſlumas a diver ſis mercati „port 
de mercandifis corum ibidem exigerunt, per quod dicti mercatora nd her 
mercandiſis je retraxerunt in damnum et prejudicium libertatis bn outh 
ided mayor et balliui didtos miniftros archiepi ſcopi impedivenm lar ed 
nan permiſſerunt ipſos capere proficua prædicta, prout his bent lu ſuch ti 
abſque hoc qudd ii impediverunt miniſtros archiepiſcopi in e e th 
alio loco quam in Sayer Creek, &c. ht, whit 

The archbiſhop maintains, that he and his predeceſſors Mut ther 
been in ſeiſind de prædicto lico de tempore cujus, &c. And WY cuſtom 
mayor and burgeſſes reply, gudd non fuerint in ſeiſind de t port ? 
quo, et de hoc ponunt ſe ſuper patriam; et 9 femilite anſwer 

Several continuances there are upon the roll, but no ver Thor 


given, as I can find. Poſſibly it was not proſecuted; for 
port ſtill enjoy their liberty. But upon this record theſe thi 
are obſervable: | | 

1. The original of one of the moſt eminent ports in Engl 


viz. Kingſton upon Hull, | Tho 

2. That a ſubje& may by preſcription and uſage have a c franchil 
derable precinct of a haven of the ſea, as well in point of + in or 
reſt as juriſdiction ; for otherwiſe an iſſue upon the fact woul her th 
have been taken: for as this was a buſineſs of great moment, g Thet 
conſequently much care taken both by the counſell of the king ded or ! 
alſo by the counſel} of the town that no advantage ſhould be fte. I 
fo the law and pleading were at this time in the greateſt h king's e 
that ever it was; and as much may be collected upon the nd his 
ing at this time as at any time, eſpecially in a cafe of ſo only k 
moment and importance. ruſtom 


ty to l. 
by this 
ity of tl 
But as t 
and as 


3. That a ſubject by prefeription and uſage might have a 
and arrival of veſſels, as here the archbiſhop had at Beverley 
4. That yet the king might erect a port within a ſmall dil 
from the port that was there before, and fo ſettle a conc 
liberty of a port; for Kingſton is but a ſmall diſtance | 


Beverley. ile in for 
5. That though the port of Beverley were but a ſmall pc hereafte 

ſmall veſſels, which might perchance with more eaſe apply And thu 

ſelves at Kingſton ; though this erection of a new port h Ports. 


concurrent juriſdiftion, as I may call it, with that of Bere, or 
yet it doth not, neither can it, take away that liberty, whic 
preſcription was lodged both in the archbiſhop in point of 
chiſe, and in the inhabitants of Beverley in point of eaſet 
and uſe. 

6. That although poſſibly there might ſome cuſtomableg 


come up to Beverley in ſmall veſſells, yet without the help 
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of Parliament that could not be reſtrained by the erection of 
»w port by the king. | | | 

and herein the difference appears between this caſe and that of 
mouth before. For in the caſe of Yarmouth, the whole port 


| 1 7 

feet 
ner catin 
Tcatorey: 


rtatis | 

edivernWc/ared to be belonging to Great Yarmouth, as a port which 

zent l ſuch time out of mind. But here the port of Kingſton was 

pi in A¶ ne to that of Beverley, and ſo might not 3 from that 
ht, which was anciently ſettled there, by any reſtriction. 


But then it may be ſaid, what remedy had the king to ſecure 
And cuſtoms, if he could not conſtrain the merchant to come to 


a de t port ? 


ſimilitm anſwer, | | fer : 
t no ven. Though he could not conſtrain the merchant from going 


e port of Beverley, yet he might and did reſtrain him from 
ing by parcells upon the water within the port of Hull; for 
t, as ſhall be ſhewn, is againſt the privilege of a port, to be 
ſtalled in ſuch manner upon the water, | 
bp, Though the port of eat belonged to a ſubject in point 
franchile and propriety, yet the king hath his jus regium in that 
in order to the ſecuring of his cuſtoms, and might place a 
her there, or other officer, for the ſecuring of his cuſtoms. 
There was yet a harder tye upon the merchant; for if he 


ed ; for 
theſe thi 


in Engl 
AVE A CC 


int of i 
Ct would 


10ment, 

the kin ed or laded his goods, the cuſtom not paid, there was a for- 
ould be ure. Therefore it concerned him to reſort to that port where 
eateſt king's officers of his cuſtoms were ſettled, there to pay or com- 
n the nd his cuſtoms, and obtain the warrant of the cocquet, which 
of ſo only kept where the king had a collector and comptroller of 


mſtoms ſettled ; and when he had that cocquet he was at 
ty to land where he pleaſed, either at Kingſton or Beverley; 
Beveileſ by this means the king's duty was ſecured, and the right and 
mall dit ty of the merchant dl archbiſhop provided for and falved, 
concul hut as to the landing of goods inward the ſtatute of 1. El. cap. 
nd as to lading of goods outward the ſtatute of the ſtaple 
ule in force, did alter the liberties of ports exceedingly ; whers- 
tereafter, 

And thus much ſhall ſerve touching the creation and erection 
hf ports. I ſhall now deſcend to the conſideration of thoſe: jura 


of Bere ut, or portatica. 


have 2 


CAP. 
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Touching the threefold right in . vi. jus privatum, jus pi 


cum, and jus regium. iſe of ; 


ith had 
ter, Int 
wn boa 
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of the 


A D firſt of the jus privatum. 

Having now conſidered the originail of ſea- ports, Ic 
to the ſeveral rights, that are to be found, and obſerved, and 
fully diſtinguiſned in the conſideration of publick ſea- ports. 

In all publick ſea-ports in England, there are three kind 
rights that meet; and though they are diſtin one from anoth 
yet they conſiſt one with another, whether the ports belong 
point of franchiſe or propriety to the king or to a ſubject, 

I. Fus privatum, intereſt of propriety or franchiſe. 

II. Jus publicum, the common intereſt that all perſons have 
reſort to or from publick ports, as publick ſea-marts or marke 
with their goods, and wares, and merchandizes. 

III. Jus regium, or the right of ſuperintendency and prerq; 
tive, that the king hath for the ſaſety of the realm, or benefit 
commerce, or ſecurity of his cuſtoms. 

Of theſe ſeverally and largely ; and in this chapter I:ſhallm 
an introduction at leaſt into the jus privatum that is to be found 
publick ports. And this jus privatum takes in theſe ſeve 
branches : 

(1.) The right of the lord or owner of the port. 

(2.) The right of thoſe that have the propriety of the ſhi 
contiguous to the port. 

(3.) The right of the town, or ville, that is the caput port 
and the inhabitants thereof. | 

(1.) As touching the firſt of theſe, the right of the lord 

port, we have before ſhewn, that, though of common ri 
the king is Gin ar the owner and lord of every publick k 
port, yet a ſubject may by charter or preſcription be lord or om 
of it ; and therefore 1 ſhall not again repeat that matter, 

This ownerſhip, that the kin wee: facie hath and a ſubye 
may have, is of two kinds; — ometimes, and moſt comme 
ly, they concur in the ſame perſon ; but they may be divided, 
the intereſt or ownerſhip of propriety, and the ownerſhip 
tranchiſe, ho, 


for the 
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The ownerſhip of propriety is, where the king or com- 
perſon by charter or preſcription is the owner of the ſoil 
creek or hayen where ſhips may ſafely arrive and come to 
jus Pun, belong to a ſubject. But he hath not thereby the 
chiſe of a port; neither can he ſo uſe or employ it, unleſs 
ith had that liberty time out of mind or by the king's 
ter. Indeed he may bring thither for his own private uſe 


55 I wn boats and veſſels to carry off and bring in his own 
NCC; that are not cuſtomable, as fiſh, &c. but he may not 
well t as a publick port or admit forreigners unleſs in caſe of 


ſity, nor take toll or anchorage there; for that is fine- 


ſhore. This intereſt of propriety may, as hath been? 


ny | either by preſentment, or in a 9 twarranto, as hath 
1 ang I mae w /n. 
1 The ownerſhip of franchiſe. This is that, which 
h the formality or denomination of a publick or lawful 
we = and becomes a free arrival of ſhips to lade and unlade 
marke goods and merchandiſes ; and this may be acquired by 
1 ription, or by creation by the king either by proclamation 
neſs y charter. | a : 
fore any port is legally ſettled, although the propriety of 7 
(hall oil of a, creek or harbour may belong to a ſubject or pri- 
6 Found perſon, yet the king hath his jus regium in that creek or 
ſe ſerel r; and there is alſo a common liberty for any to come 
er with boats and veſſells as againſt all but the king. 
d upon this account, though A. may have the propriety // 
- the Urek or harbour or navigable river, yet the king may f 
here the liberty of a port to B. and ſo the intereſt of 
ety and the intereſt of franchiſe ſeveral and divided. 
put pan this no injury is at all done to A. for he hath what he 
he lord efore, viz. the intereſt of the ſoil, and conſequently the 
on ri ement of the ſhore and the liberty of fiſhing ; and as 
wick Neck was free for any to paſs in it againſt all but the king, 
q 47 was publici juris as to that matter before, ſo now the king 
| off that reſtraint, and by his licence and charter makes 
74 ſub for all to come and unlade. 
; tif A. hath the 7ipa or bank of the port, the king may 
vided, nt a liberty to unlade upon that bank or ripa without 
— nſent, unleſs cuſtom had made the liberty thereof free to 


in many places it is; for that would be a prejudice to 


ate intereſt of A. which may not be taken from him 


ut ſuch conſent, 

1. TW therefore, in the creation of a new port either by pro- 
ton or charter, it hath been the couiſe to ſecure the 

of the ſhore beforehand for the building of wharfs and 

for the application of the merchandize, and ſor the 
building 


| 


— 


— — 


| * Hof the ſoil, The liberty in the Thames is . by the! 
be to Trinity-houſe without any toll for the 
1 * — ſort are alſo the ballaſt ſhores for the unlading of ballaſt, « 
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building of houſes of receipt, as we ſee was gone in thec gs gra 
of Hull. loms, 1 
So that it is poſſible, though not ordinary, that the in which 
of propriety and the intereſt of franchiſe may be divided; ing the 
it is uſuall and beſt in conjunction. 
Now from this jus dominii of property or franchiſe, or H Cage, 
there ariſe ſeveral port-dutics, ſometimes called portatica, u. C. B 
time tolls, ſometime cuſtoms ; and theſe are of two kinds, ing to 
Such as are common or ordinary, and ſo almoſt incid driſage, 
to every ownerſhip of aport: _ © * mn, wh 
Or ſuch as are by ſpecial uſage or preſcription, wines 
Touching thoſe of the former ſort ſuch are, le it apf 
Anchorage, or a preſtation or toll for every anchor Wave of. 
there; and ſometimes though there be no anchor. And il ſhip 1: 
doth in truth properly and prima facie ariſe from or in re 
of the propriety of the ſoil, and is an evidence of it. Bui: penny 
it is not ſo always, but grows due in reſpect of the franchiW of the 
for many times where the ſhore of a harbour belongs to ay ſome 
vate lord or owner, yet if at full ſea a ſhip lets fall an H. 1 3 
chor upon that place, the king or lord of the port in Mn, quot 


of franchiſe hath uſually the anchorage ; as I know ith 
been uſed in the harbour of Plymouth, where yet ſome 
adjacent have the foil of the ore in ſome places to the | 


water mark, 


RE _— ſhips, or a toll for liberty to take up ball 
of the bottom of the port. This ariſeth from the prop 


ame. Ando 


monly built within the high-water mark, eſpecially at Mm in 


p. 2. & 
nd theſe 


caſtle. 
Touching the ſecond, the port duties, that may be 


the Lord or owner of a port by cuſtom or preſcription, ates cn/ue 
rious, and many times differ in ſeveral ports; as namely, W's hand, 

Buſſelage, ſuch as appears to be claimed in the water of ing by 
And ſuch were uſually anſwered to the king and duell as of 
Cornwall in the port of Plymouth. Ne in a 

Leclage, viz. for every veſſel] coming within the port ¶diſcharg. 
tain toll. Such was that cuſtom due to the king, viz. «Wer under; 
libet batells cum remigio quatuor denarios, et de minore . 8. the 
unum denarium; as appears in the record of the caſe betWWuit of a 
the town of Newcaſtle and the prior of Tinmouth, 20. et por ri 
hereafter more at large ſet forth, o the ab 


Certain other tolls, called, average, primage, and 
laadning, mentioned in divers records, And of this ki 
thoſe duties that are taken in the port of Exeter, pa 


bus forts 


* 
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gs grant of the fee-farm of that port and city, called petty 
toms, Viz. Certain ſmall rates upon merchandizes import- 
e ina which have been uſually paid there. See the decree aſ- 
ing the ſame, MH. 15. C. 1. in Scaccaris hereafter menti- 


Mage, that were port duties of | goods unladen. M. 21. 


— 
ica, fu C. B. rat. 89. Leſtage in Lynn, of goods imported be- 
.inds, Ming to Thomas Hanvil. | 
t ini vage, not that ancient priſage due by prerogative to the 


n, whereof hereafter, but certain cuſtomary. priſes of 
wines, wood, ruſhes, &c.— Thus in the port of New- 
e it appears by the record before mentioned, the king uſed 
nchor have of every hip laden with herrings, 100 herrings freely ; 
And i ſhip laden with haddocks, 100 haddocks for ſix - pence ; 
very ſhip laden with ſome other kind of fiſh, the beſt fiſh 

But penny.—And theſe priſes were often taken by the conſta- 


franchi of the king's caſtles. in thoſe ports, in right of the king, 
sto a Wy ſome title derived under him by grant or preſcription. 
al an WW H. 13. E. 1. B. R. rot. 2. Briſtoll, an inquiſition ſetting 
rt in Mn, quot Fri ſcos 7 os guilſhet batellus applicans apud Briftol 
10w it friſcts piſcibus debet reddere conſlabulario caftri Briſtoll. Vide 
ſome e Mich. 3. E. 3. in Scacrario.— The conſtable of the 


© the | 


> ball 


er of London uſed to take to the uſe of the king of 
[ fiſher-boat of London' fiſhing for ſpratts in Thames, 
illings and eight-pence, of every foreign fiſhing-boar 


ne pro ſhillings; and he uſed to take for his own fee, ot every 
by the laden with ſmelts coming by the poſtern gate of the 
And of 100 ſmelts for a penny; apd fo for ſhips laden with 
allaſt, s, herring, firewood,” ruſhes, &c. a certain proportion 


ly at Nth in the record. Vide fat. Magna Cart. cap. 19. 36. E. 


oh. 2. Cc. 


ay be dead theſe kinds of duties wete ſometimes called tolls, ſome- 
ion, as conſuetudines; touching which, when they were in the 
namely, W's band, not lodged in a ſubject by grant or preſcription, 
ater of N king by his charter might, and often did grant diſcharges, 


nd dull! as of other inland tolls. But when they were before 


ed in a ſubject by grant or preſcription, the king could 


e port 1Wdiſcharge theſe by his charter; and by this we may the 

viz, Aer underſtand thoſe ancient charters. Fide Cart. Antig. E. 
inore . 8. the grant of R. 1. to the abbots of Peterborough to 
caſe betyWuit of all toll in foris et nundinis et omni tranfitu pontium 


thy 20. WW  portuwnt maris ? the like, tbidem, L. 11. 26. by Hen. 


d the abbot de loco Sancti Zamundi, to be quit of toll in 


„ and l forts et nundinii, et in omm tranfitu pentium vidrum et 
this king fer tetum regnum; and in ſome caſes to be quit de i- 


r, under nſuetudinibus, in tide and of tide, by ſtrand and by ſtream, 
which are not intended of cuſtoms properly ſo called, 


b is the buſineſs of the third part of this book. 
But 


. thoſe benefits that may ariſe by the taking or landing of 
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But of thoſe cuſtomary tolls, vide fir John Davis's Reg Eit 
fo. 8. concerning the latitude of the word couſtuma and an ing of 


tudo in the king's grant, 
And thus much ſhall ſerve touching the intereſt of caſio 
priety and franchiſe in the very port, viz. that part d 
ſea wherein ſhips come to unlade their goods. 

(2d.) There is a ſecond intereſt conſiderable, viz. the 
tereſt of the ſhore adjacent to the port. Though it is tu 
is rare to find any port, but that the king or the own 
the port in point of franchiſe hath ſuch a convenient por 
of the ſhore and land adjacent, where wharfs and keys 
ware-houſes may be built, for the lading and unlading 
ſafe-guard of merchandizes ; yet the intereſts are and my 
divided, however they are ſeveral in their nature; and 

duties that ariſe by reaſon of the goods when unladen and 
on ſhore, or in relation thereunto, are different from ti 
that have been before ſpoken of. And many times it 
out, that ſuch a place within a port may be of great ca 
niency to make a common key or wharf where the propi 
of the ſoil may belong to a ſubject, whereby either his int 
muſt be bought in by the lord of the port, or he muſt 


Ir nam. 
OW CC 
of three 


rſt, tc 
y may | 


chandizc. | oo | - = * 

Now touching the rights that happen by reaſon of thi 7 po 
tereſt in the ſnore, they are very many and various, acce . p 
to the various concernes unto which they relate. x — i 


T heſe ſhore-duties, as I may call them, will be conſide 


In the natures and names of the things themſelves; *** / 
In the title or means whereby they grow due. ou _— 
Touching the former of theſe, the names and natures d "1 „fe 
duties themſelves, they are various. | c me 
1. Towage, or ſomething due for the liberty of veſſe g 95 up 
to the port. g | 0 Pg 
2. Mereage, a ſum due by uſage for moreing or faſtenit th 10 
ſhips to trees or poſts at the ſhore. | - — 
3. Terrage, for the neceſſary unlading of goods before 2 2 
come up to the common key. ö s * * 
And of theſe I ſhall deliver at large, when I come 12 _ 
conſideration of jus publicum. 17 re 
4. Cranage, or duty for the taking up or lading on 2 ron 1 a 
any goods or merchandize by that engine. | 3 Y 
5. Wharfage or keyage, a toll or duty for the pitching lice E 
lodging of goods upon a Wharf. 5 1. *. 
6. Hauſellage, or a toll for the uſe or liberty of ware 4 4 7 
room. 181 # * 
7. Tolls, or duties for weighing merchandize; which * — 
| | | Neate rate 


zh ſettled 
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Either Tronage, which was the king's duty for the weigh- 
ing of wooll at the king's beam in all ports wherein woolls 
were exported ; whereof at large when we come to tae 
cuſtoms : 1 1 

Or Peſage, which was for the weighing of other mer- 
chandiſe of averdupoiſe. Of this alſo when we come to the 
cuſtoms. "TIS | 
g. Meaſurage, which was a toll due for the uſe of a common 
ſhell or other inſtrument to meaſure dry or wet goods im- 
rted or exported. Ee be. Bids | ol : 
Many more of this nature we may find, ſome whereof are 
ationed Rot. Parl. 50. E. 3. n. 163. where a petition is 
vinſt inhancing of them. Wies | n 
Thus much ſhall ſerve concerning the duties themſelves, 
ir names and natures. | 7902 
ow concerning the title whereby they may accrue, which 


's Rene 


and an 


eſt of] 
art of 


1Z. the 
t 1$-trix 
e ow 
ent pon 
| keys 
wading 
nd my 
e; and 
len and] 


— f three kinds HD | 
_— Firft, Convention or agreement: 
* | Secondly, Prefcription or cuſtom : 


_ Thirdly, Chaftet or grant. 

irſt, touching conventional duties, and how and where 
may be taken, I ſhall deliver in theſe enſuing poſitions. 
1. As we have before obſerved, no man can erect a new - 
lick port without the king's licence; neither can he take 

of a port any certain conſtant rates for the lading of 
xchandizes, but he may make particular agreements with 
y one that comes there by his conſent to land his goods. 


his int 
muſt 


ling of 


2 of thi 
„ acce 


2 s was reſolved, P. 11. Car. B. R-ia-Morgan's cale, for 
nlelve; g two-pence for every barrel of beer landed at Crock- 
bin, for which conſtant taking he was fined 190 marks. 
ature Ag. A man for his own private advantage may in a port 
f veel ſet up a wharf or crane, and may take what rates he and 


cuſtomers can agree for cranage, wharfage, houſellage, 
ige; for he doth no more than is lawful for any man to 
viz.” makes the moſt of his own. And ſuch are coal- 
arfs, and wood-wharfs, and timber-wharfs, in the port of 
don and ſome other ports. But ſuch wharfs cannot re- 
egy goods againſt the proviſion of the ſtatute of 
IZ, cap. De ©. ff | | 
If the king or ſubject have a publick wharf, unto which 
erſons that come to that port muſt come and unlade or 
their goods as for the purpoſe, becauſe they are the wharts 
+ licenſes by the queen, according to the ſtatute of 1. El. 
11, or becauſe there is no other wharf in that port, as it 
fall out where a port is newly erected ; in that caſe there 
RT et be taken arbitrary and exceſſive duties for cranage, 
whic rage, peſage, &c. neither can they be inhanced to an jm- 
erate rate, but the duties muſt be reaſonable and moderate, 
zh ſettled by the King's licence or charter, For now the 
Wharf 


faſtenut 
s before 
come tt 
ag on 3 
- pitchin 


f Ware- | 


a man ſet out a ſtreet in new oy, 2 his own land, f 


* neceflity to build a new key, or to repair the old, it 


taken in the patent: and the like hath been done fof the i 


which is the port-town. And here I ſhall not take in 
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wharf and crane and other conveniences are affected yi 


arter, 
publick intereſt, and they ceaſe to be juris privati only; ; 


y be \ 


now no longer bare private intereſt, but it is affected wil. An 
publick intereſt, y this; t 
4. But in that caſe the king may limit by his charter, provi 
licenſe him to take reaſonable tolls, though it be a new pot; an 
wharf, and made publick ; becauſe he is to be at the cha ber b 
maintain and repair it, and find thoſe conveniencies tha een th 
fit for it, as cranes and weights. HE: oy "\SWriners | 
Secondly, the duties that ariſe upon. ripa or wharf. by eg of h. 
ſeription.— Thus in many and almoſt all ancient ports ,t. 14 
duties and tolls above-mentioned, viz. cranage, wharſ Nr om: 
houſellage, &c. which are ſettled by long uſage and preſaſ i, quam 
tion; and the ſums, which are to be paid for the ſame, . n/{rv1 
limited ; and ſometimes thoſe remain in the king or loi i 4e R 
the port, ſometimes and moſt — . granted to the tu anni, 
that are the capita portaum, and they become parcell of i Nen et b 
farm, as it is at this day in Newcaſtle, Kingſton upon Hi ber par 
and other places. Vid. fat. 33. H. 8. cap. 33. pro conſutpdifts v; 
nibus in Hull. | et cer 
All that I ſhall need to add concerning this is, that the homin: 
ties ſettled in ancient ports by preſcription ought not to h pred: 
hanced, nor enlarged beyond their ufual rate or number; modi v 
it is part of that jus pablicum that is veſted in the common et mer 
to have their acceſs thither as freely as formerly was 5 ets, 
Vide Rot. Parl. 50. E. 3. u. 163. Upon complaint of ti vi iu 
hancing of ancient tolls, and the accroaching of new in um »: 
port of London by the king's officers, the anſwer is, II vobis 


au roy que les auncient cuſtumes y ſoient tenus, et nul novel.impifutrum: 
y fait miſe. And ſuch an accroachment is puniſhable 
indictment by fine and impriſonment ; for it was one et this: 
articles in Eyre, as hath been formerly ſaid, de n:vis conſult to cone 
dinibus levatis in regna, ſtve in terra five in aqud, et quis e01 Writs and 
verit et ubi. VIS! come t} 
Thirdly, the third fort of port-duties are by patent, uf able caſe 
is accidentall, occaſional and temporary; as where there. the ſui: 
king an 
an in p 
20. E. 1 
appear 
he 14th 
le, at th 
1 aff 
he priot 
caſtle ai 
he burg. 
uſelves, 
let fort] 


been uſuall for the kings of England to grant temps 
and reaſonable tolls of all ſhips and merchandizes cos 
into the port, exprefling the particular ſums that are t 


ing of a new wall about the port town, or the repairing 
old, called murage ; for in thoſe, and in cafes of the like 
ture, the ſubject hath guid pro guo ; and it is to ceaſe, | 
the buſineſs is done; and infinite inſtances of this natute 
be given in all ages. 5 TY 
(3.) I come to the jus privatum of the caput portds, ot 


liberties which a port-town may acquire, either by the 
: c 


PARS SECUNDA. CAP. VI. 59 
acter, or by preſcription, or by act of parliament, for theſe 


be various as well in port-towns as inland towns ; but 
ſe liberties or rights that ſeem incident to a port-town qud | 
And ſome indeed are common to every port-town, which 
this; that every port»town, if they be able, ſhould fyrniſh 
prov iſions for the ſhips and mariners that come to that 
t; and that there ſhould be no foreſtalling of the port, 


ted wit 
nly; 
and, i 
ed wit 


arter, 


- 
——— — ub—·—QwC 


1EW Doi! 

e charger b interloping with proviſions, or by new buildings be- 

s that een them and the fea, Which may withdraw the reſort of 
* 


riners from the port - town, and poſſibly alſo deceive the 
g of his cuſtomes : and I ſhall proceed with inſtances herein. 
Pat. 14. E. 1. m. 22. Pro homnibus mercatoribus de Ravenſroad. 
der omnibus ad ques, ſalutem. Quia accepimus per inguifitio- 
, quam per dilettrm et fidelem noftrum Thomam de N. eſcaeta- 
noſtrum ultra Trentam ſieri fecimus, quid homines mercatore, 


rf by | 
ts are 

wharfy 
d preſc 
+ ſame, 


x or loi de Ravenfroad hent et ſufficrenter poſſunt invenire onni tem- 
> the tu: anni, omnibus et ſingulis ad villam illam confluentibus, bonum 
dell of i en et bonam cerviſiam ſacundum 4 fan noftram inde proviſam, 
upon Hb parati ſunt facere, et null; de eſſe; et quid extranei, in 


o conſudp 4114 villd de Ravenſroad;non reſtdentes, cupiditate ducti, pa- 

et cerviſiam in navibus ad vendendum ibidem adducunt in ipſo- 
hat the beminum et mercatorum neftrorum diſpendium, et fiatus ſui et 
ot to be e prædidtæ deteriorationem maximam, et contra con ſuetudinem 
umber z nod villarum ſuper mare ſcituatarum : nos, indemnitati homi- 


ommon et mercatorum noſfrorum provider: volentes in bac parte, con- 
ly was s ets, quod nullus extraneus panem vel cervifiam in portu wel 
t of th ri juxta prædictam uillam de Raven ſraad contra wvoluntatem 
new in um mercaterum naſtrorum predifturum vendere preſumat; 
is, 1! vobis mandamus, quod aliter contra voluntatem hominum et 
vel ini uorum prædictorum, quantim in vobis, eft, fieri non permit- 
ſhable . 7. N. rn 


one ei et this perchance may be too hard; and indeed it is not 
vis conſul to conclude every thing to be lawful, which may be found 


guis £01 prits and commitiions of like nature in former or after times. 

| come therefore to judicial records ; and begin with that 
tent, Viable caſe, which I have had occaſion formerly to mention, 
re thete the ſuit between the town of Newcattle, in the behalf of 
old, it WO king and themſelves agaiuſt the prior-of Tinmouth, which 
u tempoiſan' in . parliament the 20. E. 1. and was finally adjudged 


izes co 20. E. 1. B. R. 18 | | 
at are Mt appears by the Charte Antique G. 22. that king John 
fof the dhe 14th year of his reign, granted to his men of New- 
pairing Wie, at the fee- farm rent of ' 100/; ſalvis vobis redditibus et 
F the Viki er affifes noris in portu ejuſdem ville. | 
_ ceaſe, be prior of Tinmouth his land lay between the town of A . 
nature ¶Meaſtle and the fea, Wy . 5 

| he burgeſſes of Newcaſtle, in the behalf of the king and Fc, 
tus, ot Wilelves, complain in the parliament 19. E. 3. wherein 2 £34. 
take in ſet forth, | 7 


73. 
by 1 I. Quꝰ d 
c 
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I. Judd rex habet et habere debet totum portum in apud de 
a mari uſue ad locum qui dicitur Hidewin ftreames ita liberz, 
non licet alicui carcare vel diſcarcare mercandiſas aliquas, ner 
flallum facere de bujuſmodi mercandiſit, emendo vel vendenay i 
niſi infra villam News Caſtri, ita quod rex tolneta priſas #1 
tumas et alia ibidem ſpectantia percipere . 
2. That the prior having his lands between Newcaſtle 
the ſea, ſhips did lade and unlade at the prior's lands, wh 
there was no port before, and ſo foreſtalled the king's pon 
. That the king had common ovens or bake-houſe 
Newcaſtle, where all vendible bread was to be baked, and 
elſewhere. | 
4. That yet the prior had erected a new town at Sh 
between Newcaſtle and the ſea, and there had common by 
ers and bakers, whereby the king loſt his furnage... 
5. That the king had divers ancient priſages of fiſh 
wine at Newcaſtle. | | 
6. That the prior cauſing lading and unlading of ſhip 
Sheles, the king loſeth his priſage. 
7. That the prior had erected common . ovens at She 
whereby thoſe that were uſed to come to Newcaſtle to 
their proviſions in emendationem ejuſdem ville, came not, 
ſupplied themſelves at Sheles. 0 | 
8. That the prior kept a market at Sheles, and ſham 
whereby the country and mariners reſort thither for proti 
and buy and ſel], | 
9. That there were certain monks at Tinmouth, that 
traders in leather, and Jaded ſhips at Sheles for exporta 
thereof. | eu; 11 
10. That whereas the king debet habere towagium batell 
majorum et minorum in aqua de Tine, aſcendendo d mari ad M 
Caſtrum, et deſcendendo ad mare, libere per terras dominorum | 
rumcunque; prædictus prior non permittit hujuſmodi tranſitun 
cere volentes terras ſuas ingredi; et cùm forte ingreſſi fuer int, 
pellit eos reverti et in aquam profundam gradari, unde vis cum 
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ey, 2 
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of the 
t. Rot. 
ment is 
Mad dg. 
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tre vel 6 
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neque a 
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lamage 
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— That 


fud evadunt; whereby merchants and others withdraw Mis of g 
ſelves from the town, and do not bring up coals and nen and | 
and other things, to the prejudice of the town and damazWon,.—.T'} 
the king, who is uſed to have of every great veſſell with Mble river 
four-pence, of every leſſer a penny. A! majeſty” 

To this complaint there are divers pleas and replicatibated ar 
but the ſhort is, | Briftol, 


The prior as to any market or port diſclaimed, and of the 1 


upon judgment given, inbibitum eff ei, ne mercatum vel FW. 1. bety 
in locis prædictis de cætero teneat, imd quod omnimoda ſigna Mer-charn 


cungue fuerint tam ports quam mercati in locis predittis pi I. 
nere faciat et diruere. 

As to divers other matters in queſtion, he makes title 
excuſes; whereunto replication was made by the k 


Atto 
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ey, and inquiſitions directed to be taken, and were taken 
returned and ſent into the king's bench. Thus far the re- 
of the parliament- book of E. 1. goes. But Hil. 20. E. 1. B. 
5. Ret. 59. Northumb. upon the inquiſitions thus tranſmitted 
ment is given, Viz; | | 
Judd deminus rex habebit tetum portum d mari uſque ad quendam 


caſtle ¶ ¶ vocat. Hidenam treames, et quod nullus in portu ilio poſſit 
ds, g vel diſcarcare fine licentid dominit regis vel ballivorum ſuorum, 


dd portus ille remaneat domino regi et heredibus ſuis libert cum 
et towagio et omnibus libertatibus ad portum ſpettantibus : itd 

neque apud Sheles neque apud Tynmuth naves carcentur et turec- 

maris, Cc. yo. | 

et it ſeems for all this the prior did continue his uſurpations ; p 
hereupon in the patliament of 33. E. 1. the burgeſſes of 

caſtle make a new complaint, viz. That the prior had got- 

fair for fifteen days at Tinmouth, to the prejudice of New- 

>; that goods were laden and unladen at 'Tinmouth ; that 

| wine and beer was there fold, to the prejudice of the town 

I2mage of the king, notwithſtanding the former judgment. 

thereupon both parties are adjourned into the king's bench 

farther remedy. 

is great record, and the ſolemnity of the proceeding there-- 

of great weight and authority to evince, that it is againſt 

erty of a port to have any viCtualling-houſes erected between 

ton and the ſea without the port-town, and within the | 
&s of the port; for it is a foreſtalling of the port-town, a | 
them in their trade, a damage and prejudice to the king in 
tors. 

Iconſonant to this was that ſolemn decree, that paſſed in (4 | 
chequer- chamber, which is entered yon bouk Jun, A 
Car. 1. fol. 203. between the city of Briſtol plaintiff, and 2. . 

d Manda 2 * —— Upon the whole matter, 2 
e by the decree is thus ſtated, viz. That the city of Briſ · ; _— 1 
an ancient corporation, and pays a fee-farm rent to the ,,, -. 
vix cun . That the trade of merchandize and repair of ſhipping to 4, © * * 


draw Mis of general uſe, advanceth the king's cuſtoms, and the Ae e 
and vWinen and mariners thereby maintained is a great ſafety to the 227 
d damayWom.—That purpreſtures erections and encroachments upon & 
1] with die rivers, to the damage annoyance or foreſtalling of any 27 fre 
' WF najeſty's ports, have always by judgment upon complaint wy x 
replicatioabated and removed; and inftances given. H. 3. in the © — 
by Briſtol, 14. E. 1. in the caſe of Ravenſroad, 20. E. 1. . 
„ and tie of the men of Newcaſtle and the prior of Finmouth, in . 
m vel puff. 1. between the town of Neweaſtle, P. $ Car. 1. in the = 
la figna | 1 between the town of Newcaſtle and Johnſon 2 7 lou | 
dictis pri . Th ROTTEN 
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for erections upon the river of Tyne to the prejudice of to 


— That it appeared by the defendants anſwer, that the houſes _ 
erected at Crockham-pill for ſeamen to dwell in «Thats e fe 
erections were between the ſea and the town of Briſtol, wi as 
entries were made, and the king's cuſtoms received.— T eWCal 
is probable thereby the king's cuſtoms are ſtolen, and i That 
chants goods embezzled; and it is confeſſed, that the inhabih ontig 
of thoſe houſes ſell ale beer and other victuals in great abundy nd the 
which the court declares to be a manifeſt damage to the por d a pre 
town of Briſtol, and is againſt the cuſtom of maritime and q That 
towns, as by the record of Ravenſroad appears. That it a if it 
by proof, that divers of the houſes are built too near the rl . 
Avon; that the water flows up to the walls of the ſaid hou If it h. 
that men and mariners, in haleing their ſhips into and oute ber 
pill, are conſtrained to go between the houſes and incloſure the toy 
the river in mudd and mire at high-ſpring tide, which i Mudgme 
ſufferable; that the port and river is much ſtraitened and and"! it ha 
thereby; that men and mariners are drawn to idleneſs u co ſue 
temperance by theſe, and fo to neglect their labours, when the poi 
ſhip may be loſt, and the port thereby choaked.— That it wn. 
appeared in proof, that the plaintiffs had uſed to fix poſy If the b 
Crockham-pill for moreing of ſhips ; and when thoſe deen bu 
they have fixed more at the pill, and elſewhere upon the ri the rez 
their wills, without contradiction, untill the defendant M woliſh 
oppoſed it lately. | $ decre 
It is therefore adjudged and decreed, ue, poff 
1. That but one houſe for the ferry or paſſage-boat ſh foviſo 
permitted to ſtand at Crockham-pill, as hath been formerly i for 
and no more. 
2. That all other houſes, cottages, and incloſures, mat 
procured by the defendants, or the father of Morgan, dea 
and demoliſhed at the charges of the defendants, 
That no new buildings or incloſures be made there; 
the place ſhall be kept open and free for common and publick 
as hath been heretofore accuſtomed. 
4. That the plaintiffs and all others reſorting to the pot 
* Briſtol ſhall have free liberty for moreing and haleing of 
ſhips, as they have formerly uſed, and may pitch poſts at a Concern 
the faid harbours, pills, places, and grounds, at their wi 
pleaſure, for the moreing of ſhips and barques, as formerly CTON 
have uſually done. ma flum: 
I have recited this caſe at large; becauſe it is uſeful ii et in 
which I have now in hand, and will be neceſſary to be ren cut hy 
in what follows. u 101 nat. 


) fic ut Hei 
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pon theſe two records theſe things are to be noted and col- 


of tor þ 

houſes M, vi. | ky 
That De. Fact Crockham- pill, and that part of Tyne to which 
I ** was contiguous, was within the reſpective ports of Briſtol 


ewcaſtle, and between the port- town and the ſea, 

That an erection of houſes, or places of receipt for mari- 
contiguous or near to the water of that port, between the 
nd the ſea, is an injury to the port-town, a foreſtalling of 


} 
Lee W 
n, and n 


> inhabit 


abundy — 

the pon da prejudice to the cuſtoms, 

= a That it may therefore be demoliſhed by decree or judgment. 

at it au if it had not had theſe circumſtances, it had been other- 
"Hl Viz. 

3 10 If it had been built contiguous to the port- town, it ſhould 


ure been demoliſhed; and upon that account the buildings 
the town do continue, and are not within the reaſons cf 
judgments. 5 | | 

f it had been built above the port, it ſhould not have been 


nd out d 
acloſures 
which is 


eu {to ſuch a judgment; for it is in that cafe no foreſtall be- 

„ whe the port and the ſea, and ſo no nuſance to the port- town as 
„town. a 

ed If the building had been out of the extent of the port, as if 

ole ol been built three or four miles below the pill, it had not been 

the wude reaſon of either of theſe judgments, nor might it have 

amt M emoliſhed, for it could not be a nuſance to the port. 


$ decree, it is true, was pronounced; but the buildings 
ue, poſſibly upon ſome compoſition between the parties, or 
roviſo for cottages near the ſea, in the ſtat. 27. Eliz. And 
i for the jus privatum, | 

iſt. Of the lords of ports, 

2dly. Of the ſhore contiguous to the port, 


boat ſh 


ormer]j 


_ f . zdly. Of the town or caput portiss. 

de there; — — — — 

d public 

0 the D000 CG A P . VII. 

leing of 

poſts at of Concerning the jus publicum of ports and harbours. 


their wi 
formef T ON, 113. I. cap. 12. /. 6. tells us, gudd publica ſunt 
ua flumina et portus, 1deoque jus piſcandi omnibus commune 
tu et in fluminibus. Riparum etiam uſus publicus jure 
cut ipſius fluminis. Itague naves ad eas applicare, funes 
u 161 natis religare, onus aliguod in iis reponere cuivis libe- 
» ficut per ipſum ** navigare. Sed proprietas earum 


2 illorum 


; uſeful te 
to be ren 
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illorum eft quorum prædiis adherent, et eadem de cauſd arhn 


eiſdem nate eorundem ſunt. Sed hoc intelligendum eft de flun 


perennibus ; quia temporalia poſſunt eſſe privata. As Concy 
the publick right of common rivers, whether freſh or ſalt, ex 
has been ſaid in the Firſt Part. As touching ports, at 


publick right of them, Bracton faith true; with this alla 
hath been before obſerved, that the law of England doth d 


abridge that common liberty of ports, that no port can beex 


without the licence or charter of the king, or that which pre 
and ſupplies it, viz. cuſtom and preſcription. | 

But when a port is fixed or ſettled by ſuch means, thoup 
ſoil and franchiſe or dominion thereof prima facie be in the] 
or by derivation from him in a ſubject; yet that jus privat 
cloathed and ſuperinduced with a jus publicum, wherein both 
and foreigners in peace with this kingdom are intereſted, by 
ſon of common commerce trade and intercourſe. And thi 
lick right conſiſts, among other things, principally in theſe: 

1. They ought to be free and open for ſubjects and forei 
to come and go with their merchandize,—But touching thi 
how far, and by what means, and upon what occaſion then 
be interdiCtions in this kind, ſhall be at large conſidered int 
lowing chapters. N 

2. There ought to be no new tolls or charges impoſe 


them without ſufficient warrant, nor the old inhanced ; 


before in the precedent chapter. 

3- They ought to be preſerved from impediments and n 
that _ hinder or annoy the acceſs or abode or recels of 
and veſſels, and ſeamen, or the unlading or relading of | 
And touching this principally in this chapter. 

Nuſances of ports are of two kinds. 

I. Such as are immediately only nuſances to the privat 
cernment of the lord of the franchiſe of the town that is c 
tis, though poſſibly in conſequence may damnify the publick 
ſuch is that of building houſes of receipt between the port 
and the ſea ; whereof in the former chapter. And becal 
doth immediately only concern a private intereſt, it may 
penſed with and continued by conſent of the king and pan 
tereſted, as many of thoſe interloping buildings between 
town and the ſea are continued ; and namely, that of Cro 
pill, which is continued to this day, upon ſome terms poi 
tween the city and the owners of the houſes. — Theſe are 
much common nuſances as purpreſtures, which were 


_ able by the king; at leaſt with the conſent of the port 
' Which was immediately intereſted in the conſequence 0 
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A aral. Such nuſances as are common to all men that have oc- 
Je ſum n to come, go, or ſtay at ports. Iwill give inſtances of 
fal 1. Silting or choaking up the port, either by the ſinking 
ts, A eſels in the port, or throwing out of filth or traſh into the 


, whereby it is choaked. 

.) Decays of the wharfs keys and piers, which are for the 
ing of merchandize and fafe-guard of ſhipping. 

.) The leaving of anchors in the port without buoys or 
„ whereby ſhips or veſſels may ſtrike againſt them and be 


is alla, 
doth th 
an been 
ich pre 


tho ed. ; i 

* the WW.) The building of new wears or inhancing of old, where- 
; privaW2"igation or paſlage of veſſels is obſtructed. 

in both.) The ſtraitening of the port, by building too far into 
eſted, ſWvater, where ſhips or veſſels might have formerly ridden ; 
And tu is to be obſerved, that nuſance or not nuſance in ſuch 
| theſe: {MW is a queſtion of fact. It is not therefore every building - 
nd fore the high-water mark, nor every building below the 
ung tu water mark, is ip/o facts in law a nuſance. For that 
on then d deſtroy all the keys that are in all the ports in Eng- 
ered ini For they are all built below the high-water mark; 


therwiſe veſſels could not come at them to unlade; and 
are built below the low- water mark. And it would be 
ſible for the king to licenſe the building of a new wharf 
„ whereof there are a thouſand inſtances, if ip/o facto it 
common nuſance, becauſe it ſtraitens the port, for the 
cannot licenſe a common nuſance. Nay, in many caſes 
n advantage to a port to keep in the ſea- water from dif- 
zt large; and the water may flow in ſhallows, where it 
wible for veſſels to ride. Indeed, where the ſoil is 
ng's, the building below the _— mark is a 


impoſe 
iced ; v 


ts and ni 


eceſs of 
ling of | 


1e privat 


rat is copWetture, an incroachment and intruſion upon the king's 
> publick which he may either demoliſh or ſeize, or arent at his 
the portMſu'e ; but jt is not zp/o facto a common nuſance, unleſs 4 
nd becai it be a garage to the port and navigation. In the caſe 
it may Wore of building within the extent of a port in or near the 
and par} whether it be a nuſance or not is gue/tto fat, and to be 
tween th{Wnined by a jury upon evidence, and not gue/tto juris. 


). The impediment or hindrance of moreing of ſhips in 


t of Croc 0 5 
round adjacent, if it hath been ſo anciently uſed, with- 


rms pon 


Theſe ae ing any thing ior it. Or if it be a new port, yet it 
1 were I the moreing of ſhips being for the general good of 
the poriſWerce, it muſt be ſuffered upon reaſonable amends, See 


Y _ in the next. * F 

owage or haleing of ſhips or veſſels up or down a a 
er creek, to or from the port- town; and of this me- 5 Yon 
argely,— | - 25% 


uence 0 
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1. It is clear by the judgment in the caſe of Tinny 
and the decree in the caſe of Briſtol, above cited in the 
mer chapter, that where this hath been cuſtomablj 


without paying any thing for it, ſuch a cuſtom is good, thou 
ought to be allowed; for it is pro bono publico; and alk il 2s 
but an eaſement, and therefore may be. ſaid to be bei *P: 
to paſſengers or inhabitants, or generally to all «ili pal 
through the port. Look at the book of 8. E. 4. 18. . real 
cuſtom of Kent, for fiſnermen to dry their nets upa he ſub! 
land, though it be the ſoil of private men. Pat. BF.” paff 
part. 1. m. 83. Rex omnibus, &c. Ex clamoſa in . A 
totius comitatus Nottingham accepimus, quod cum diverſi h 1 
ducentes diver ſa victualia et mercandiſas cum nauibus et h uh be 
per aquam de Trent, in ſingulis placets inter villas de 5 1 1 
Notting bam, totis temporibus retroactis, venire per eandem qi 0 
velando et navigands libert redire, pro parvitate aque nn ww G 
batellos ſuos per lineas et cordas ſuper terran. ex utraqu i © Re 
ague prædiclæ trabere conſueverunt, que quiatrm aqua tf bes. 4 
ria veſira, et illo jure commune paſſagium pro cariagis et i 551 
ceſſariis in eãdem aqud faciend. pro quibuſcunque hominibui = 
tranſeuntibus, Ic. quidam bomines, habentes terras ſua; : 9 . oj 
centes dictæ ripariæ ex utraque parte aque prædictæ, tn 5 
fines et redimptionts ac vadia ſingulis navibus et batellis i 
venientil us ante hoc tempus ceperunt, et indies c apere non ah As to 
per quod quamplures hujuſmodi hamines illuc venire diſſoler pO 
adbuc differunt ; ita guid diverſa victualia ad magnum ci Loa 
devenerunt, et quotidie deventunt in villa ac caflro Nattingl "a Li - 
totius comitatiis prædicti damnum non modicum gravamem Ws . 
preſſimem manife/tam : nos, hujuſmodi danna graviſſiu , of i 
preſſiones vitare et communi utilitate populi noſtri cara the f 2 
Proſpicere volentes, vobis omnibus et ſingulis diſtrictüs, qu ¶Nferenue 
rimus, ſub forisfafturd omnium gue nobis fori facere petite cc 
hibemus, ne aliquas victularios, victualia et alias mercandiſi , rind 
villas de Hull et Nottingham per aquam predittam per ui ) The 
diſtrictus in navibus ſeu batellis ducentes, impediatis, ml ö The 
ſeu in aligus per fines redemptiones vadia vel alia gravani 1 
tra juſtitiam inquietetis ullo modo, et hoc ſub forisfacturi lte — 
dictd nullatenus omittatis.— I have inſerted the whole wil 288 
cauſe it well explains the nature of this liberty of tos ia 4 
and accordingly, by the ſtatute of the 23. H. 8. cn be 
towage upon the river of Severn is declared to be f | 


cuſtom time out of mind uſed, and a puniſhment e 
againſt the exactors of toll or taxes for the allowing of n tek 

2. But yet we mult needs ſay, that without a © 
there may be ſomething required as a recompence 1. B 1 
owner of the ſoil over which they go. But yet, . WW...) of 
ought to have a liberty of paying for it. 2. They ou 
pay what is reaſonable, and no exceſſive exaction oug!t 


PARS. SECUNDA.. CAP. VII 8; 
aken for ſuch permiſſion ; for it is for the public good, and 


Tinny 

Ln herefore ought not to be wholly obſtructed; and yet there 

adh þ a private intereſt concerned, and therefore de jure communi 

is goal ithout a ſpecial cuſtom to the contrary, the owner of the 

nd alc! ought to receive compenſation for his damage. And 

de bela appears by the ſtatute of the 45 H. 7. cap. 18. for the 
al paſſage of boats in Severn, and the proviſo therein for 


he reaſonable ſatisfaftion of the owners adjacent; but by 
he ſubſequent ſtatute of 23, H. 8. it is declared and enacted 

he paſſage ſhall be free without compenſation. | 
g.) A port or public paſſage may not be obſtructed ; nay, if 
egins to be filted or ſtopped, yet it muſt be ſcoured, and 
not be wholly dammed or filled up, although another cut 
ade as beneficial as the former, without an inquiſition by 
of ad quod damnum finding it to be no damage to the pub- 
, and the king's licence thereupon obtained; as appears 


„ 18. i 
ets upat 
Pat. B.] 
1 inſon 
[roerſi x 
tbus et hi 
as de 
anden q 


gue nl}. it of a 

rau 5 N r. on damnum cited formerly to another pur- 
mt * 88 

— 1 heſe be ſome of thoſe many nuſances which may happen 

Sk jorts.—L proceed now to.ſet down the means whereby they 

41 fe be prevented or remedied, appointed or allowed by law. 

2 nd theſe proviſions are of two kinds: 

duelle I. By the common law. 


II. By particular acts of parliament. 


e non di | 

: a ſole As to the proviſions by the common law we are to obſerve, 

— a = common Jaw hath intruſted the king with the patro- 

Notting an protection of the jura publica, as higuways, public ri- 

— ports of the ſea, and the like; ſo the care of preventing 

27 — omen of public nuſances therein is left to him, and bis 

po a 7 err the profecutions for them are in his name, 

74 on — or the defects or annoyances in them are part of 
2 

. 4 ; de common law the courſe touching nuſances in ports is 

＋ Wo "mary proviſional or remedial, 

3 .) The proviſional courſes to prevent theſe nufances, 


1. The king did many times iſſue out of the court of 


— ancery mandates to the mayor and chief officers of ports to 

F4 | 13 1 , . . 

ile wil ce care againſt them. Vide in Cl. 46. E. 3. m. 14. a man- 

3 ate to the mayor and ſheriffs of London, that fimus fimaria et 
8. coll. ve ne proficiantur in rivum Thamiſiæ, ſed amoveantur in 

to be ft uendationem portils. | 

ment en s The king granted upon occaſion tolls for the repair of 

ing of to sin ports, called keyagium, viz. certain rates of all ſorts 

9 merchandize. | | 

pence h „] Remedial ; and this may be done, 

— 10 * the ports damnified. —Any man may juſtify the re- 

They ol 'al of a common nuſance, either at land or by water, 

becauſe 


jon ough! 
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beeauſe every man is concerned in it. Vide Mich. 17 
E. 1. B. R. rot. 10. The burgeſſes of Southampton ju 
the throwing down of a wear belonging to the abby 
Tichford in a creek of the ſea, quia levata fuit ad nocuny 
domint regis et ville Southampton, et quod battelli et nave; 
diantur quominus venire paſſunt ad portum ville ; and ye 
and 2 for the defendant : but becauſe this n 
times occaſions tumults and diſorders, the beſt way u 


Rcernin 


HAV. 


I con 


form public nuſances is by the ordinary courts of juli Touch 
2. By the king's courts, | | declar 
1. If the nuſance be infra corpus comitatus, the ori er of t 
remedy is by indictment or preſentment in the king's coufffÞþugh it 
as in leets, turns, ſeſſions of the peace, vuyer and able tc 
ner; and if the nuſance be where the king's bench Hut the 
ting, then by preſentment there; if in another cou ongs tc 
then upon the preſentment remoyed by certiorari intoft of pre 


er of 
charter 
publicu 
ed wit! 
ar as th 


king's bench, and proceeding thereupon, or by inſo 
tion by the king in any of his courts at Weſtminſe 
By the book of 8. E,.2, Corone, every arm or cm 
the ſea within the points of the land, where a man 
diſcern clearly from fide to fide, is within the body of 


county. Yet the admiral hath uſed at leaſt a concuyWow tc 
Juriſdiction in many ſuch creeks and arms of the ſe king b 
to the firſt bridges as to matter of nuſances, upon be co 
take perchance of the words les prunts in the print . How 
tute of 16, R. 2. c. 3. whereas ſome read it points. in © 


2, If not within the body of the county, but upo om. 
high ſea, then theſe nuſances are rectified and redreſk 

the court of admiralty ex officio, as appears by the ol 
ticles of the admiralty in libro nigro admirallitatis, 

II. Touching proviſions particularly made by act of p 
ment for particular ports, ſee the ſtatutes of 23. H. 8, e 
27. H. 8. c. 23. for the preſervation of the ports in U 
and Cornwall, principally in reference to damages that 


occur by tin-works ; the ſtatutes of 4, H. 7. c. 15, & 271 


ole colle 
ch will 


c. 18. tor avoiding and reforming nuſances in the po And, 
London and river of Thames; 6. H. 8, c. 17. for the rn, or pi 
Canterbury; 23. Eliz. c. 6. &c. for Dover haven ; 2. Wile peac 
E. 6. c. 30. for the port of Rye and Winchelſea; of the 


H. 8. c. 9. for the port of Briſtol ; 21. H. 8. c. 18. f. 
port of Newcaſtle; 11. H. 7, c. 5: & 14. 15. H. 8. c. 
the port of Southampton; 27. Eliz. c. 22. for the ge 
Chicheſter; 27. Eliz. c, 20. for the port of Plymouth 
H. 8. c. 4, ivr the port of Exeter.—-24. 35. H. 8. 0 
generally againſt unloading any rubbiſh into any haven or 
See againſt exactions in ports- or navigable rivers, R. 
50. E. 3. n. 163.— 19. H. 7. c. 18. & 23. H. 8. c. 


againſt exactions upon Severn. 
| C 


may 
ce and 
ger or i 


| ſet d. 
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1. A general reſtriction, which was ordinarily in times of 
ſtatute public hoſtility and ures of and when that was the true end 
and uſe of it, it carried its own reaſon with it, and fo all 
vas of wil nen reſted ſatisfied with it. But if at any time it were made 
an _ to gain money for licences, then it became dii- 

7 


realm. taſteful, and brought inconveniencies. 

realm, ne end of theſe inhibitions were, either the better to ap- 
V done: nend and diſcover ſpies, or to prevent the diſcovery of the 
ent iti acils of the kingdom to foreign ſtates in hoſtility; or to pre- 
in hot: the ſupply of foreign ſtates in hoſtility, either with money, 
gis ſperi i munition, or diſcontented ſoldiers that poſſibly would go over 


he entertained. Theſe inhibitions ne quis exeant regnum were 


many times extended to all perſons, and to all ports, not to paſs 
n king; ſeas without the king's licence; as Cl, 10. H. 3. m. 27. 
oo, . Clauſ. 11. H. 3. m. 25. dorſo. Clauſ. 3. E. 3. m. 9. dorſs. 
of Cant 


metimes by ſuch proclamations all ports were not cloſed, 


ſolumu t ſome one or ſome few eminent ports, where poſlibly a 
applia fat viligance might be uſed, as Dover. Clauſ. 3. E. 3. 1. 
re peru. dirſo, et ſepius alibi. 

liquem 2. A ſpecial reſtriction. Such is that by the writ de ſe- 
; et jr u curitate inveniendd ne exeat regnum, which concerns particular 
d upon iperlons; and though at this day, this writ is granted upon 
8 kin th made before the chancellor in reference to civil cauſes, 

ouce 


ret certainly the original inſtitution of this writ was in order 


d with, the ſafety of the kingdom, as appears by the ſuggeſtion of 


ce to he writ; quia datum eft nobis intelligi, quad tu verſus partes 
s might era abſque licentid noftra clam deſtinas te divertere, et quam- 

urima nobis et corone 8 3 ibidem profequi 
in i, Cc. which though i not traverſable, yet it is 
2 u :00d direction, what the end of that writ was, and how 
his Was! 


tought to be uſed. 

hus far concerning the fact, what hath been uſed to be done 
terrence to perſons. —It ſeems the law ſtands thus: 

1. At common law any man might paſs the ſeas without 
cence, unleſs he were prohibited : therefore much more 
night merchants. 4 

2. But at common law, the king might by his writ prohi- 
it a perſon particularly from going beyond ſea without licence, 
his writ of ne exeat regnum ; and this may be done at this 
wy. Vide Fitz. N. B. fal. 85. Dy. 165. 269. 

3. At common law, in time of public danger, and pro 
vc vice, there might be a general inhibition by proclamation, 


* * . D * . 
training any from going beyond {ca without licence. 
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f reſtrict . But that was not to be made an engine to gain money, | 
perſons 8 :-:r1in trade; but licences of right ought to be granted | 
e often | to 
he kings 
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to perſons upon whom there was no juſt ſuſpicion. Ot, 
wiſe it was an injury to the people. And hitherto thoſe { 
ral petitions and conceſſions in parliament tend, viz, gy 
mere ſoit overt. Vide Rot. Parl. 18. E. 3. n. 10.— 22. 8 
u. 8. 25. E. 3. u. 22. And by the opinion of Fitzhech 
N. B. 85. this power ſtill remains, viz. in caſe of pi 
danger, & pro hac vice. 

5. But as to merchants, as well natives as foreigner 
amity, it ſeem this power at laſt of public inhibition was 
ſtrained by the ſtatute of Magna Carta, cap. 30. Omnes 
| catores, niſi publice antea 22 fuerint, babeant ſalvun 
Wy ſecurum conductum exire de Anglia et venire in Anglian, 
| 4 per terram quam per aquam, ad emendum vel vendendum, 

| 


cerning 


COM. 
VIZ. it 
bod tt 
hat, 
er of « 
orted o 
V hat 4 
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As tOUC 
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1.) Tl. 
ports, 
n ther, 
on or e 
Rep. £ 
larly p 
jet in 
ins, al 


aliguibus malis tolnetis, Sc. wherein Sir Edward Coke 
obſervation, that public prohibitions, in reference to ny 
chants, is not intended of prohibibition by proclamat 
| ; but by act of parliament. And this ſtatute of Magna (i 
Fil is much enforced by the ſtatutes of 2. E. 3. c. 9. 14. E.; 
| 2. that all merchants-privies or ſtrangers may go and ca 
1 with their merchandiſes into England after the tenor of 
ol great charter, and divers other {fatutes to the ſame purpo 
I By the ſtatute of 5. R. 2. cap. 2. all men were inhibt 

| | to go beyond ſea without licence under pain of forfeitur 
all their goods, except the lords and great men of the n 
and true and notable merchants, and the king's ſoldiers, 

And this ſtatute continued long in force; and yet we 
it doubted in Dy. ub: ſupra, whether without an expreſ 
hibition 1t were a contempt to paſs the ſeas without licen 


But by the ſtatute of 4. Ja. cap. 1. this clauſe of the 


tute of 5. R. 2. is repealed; ſo that at this day the WW to opt 

ſtands in all points as it did before the ſtatute of 5. R. Mo gran 

There belongs to this part of the jus regium another 10. p 

of inhibition, v:z, ghe inhibition of the exportation of i nature 

things, in which the ſtrength and ſafety of the kingdom Wogative 

concerned; as the inhibition of the exporting of horſes, ſo dire 
bows, arrows, and the like offenſive and defenſive wei. 

and proviſions of war. But theſe will more properly aa.) Th 

under the ſecond generall, viz. the king's prerogative in ¶ ports,: 

of the ſea in relation to commerce and trade; which WF i. Th 

be the ſubject of the next chapter, dods or 

| 2. The 

on of ge 

nd I ſh 

And | 

the pre 
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zerning the jus regium in ports of the ſea in relation to commerce 


reignen and trade. 

on Was | 

Omnes 1 | 
gan {COME to the ſecond branch of the king's right in ports, 
1gliam, if viz. in relation to commerce; and I ſhall hold the ſame 
lendum, ¶chod therein as in the former. 


Coke 
Ce to m 
-oclamat 


hat, wherein the exerciſe of this right is obſervable, is the 
er of opening or ſhutting of the ports in reference to goods 
orted or imported; and therein J ſhall conſider, 


lagna Co hat de facto hath been done in this kind. 

14. E. hat de jure may be dene therein. 

5 and es touching both the former and latter, for the more me- 
enor of Mdical proceeding therein there may be theſe two conſidera- 


e purpok 
re inhibi 
forfeiture 
f the re 
diers. 


$: 
1.) The prerogative or power of the king in opening of 
ports, where the law hath, as I may ſay, ſhut them; viz. 
n there is a prohibition by act of parliament of the impor- 
on or exportation of goods under pain of forfeiture. Vide 


| yet ve Rep. 88. Caf. Monopolies. In that caſe, the king hath 
expres Wſlarly power by a non ob/tante though not in toto, to abrogate 
ut licen het in particular caſes of particular quantities, or particular 
e of the {WiWns, and for a determinate time, to diſpenſe with this law, 
day th to open the ports, notwithſtanding this prohibition, but 
5. R. Wo grant a general diſpenſation. Vide tamen ſtat. 26. H. 8. 
another WF 10. power given to the king to diſpenſe with ſtatutes of 


tion of ll 
kingdom 
zories, at 


nature. But hecauſe this conſideration rather reſpects che 
opative of the king in diſpenſing with penal laws, and doth 
lo directly concern the buſineſs of the ports, I paſs this 


ve wege 

-operly aja.) The prerogative of the king in cloſing or ſhutting of 
ative in i ports, and that under a double reſpec : | 

; which WF 1. The cloſing of the ports againſt the importation of 


bods or merchandize, 

2. The cloſing or ſhutting of the ports againſt the exporta- 
on of goods. 

nd I ſhall examine both theſe in their order. | 
And firſt, concerning importation of foreign goods, 
the prohibition of the importation of them. We may 
C all & fas that ſuch inhibitions have been of two ſorts, 
general inhibitions that ſuch or ſuch 8 

| al 
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merchandizes ſhall not at all be imported, under pain of Vn can 
fiſcation or forfeiture ; or elſe they have been inhibitio oſt (afe 
reſtraints ſub modo; as, namely, they ſhall be imported ¶ s of p. 
at ſuch ports or in ſuch ſhips. | ns of 
Firſt, For general prohibitions of merchandizes of e attit( 
particular kind. Theſe were ſometimes made, but iithout a 
rarely: neither indeed could they be lawful without WY Second! 
help of an act of parliament, becauſe there have been in Wat mali 
times ſeveral ftatutes made for the liberty and encou buthamy 
ment of merchants ſtrangers eſpecially to come into Wlved i 
kingdom and trade, which could not be derogated by Cooke 
clamation. Magna Carta, cap. 30 2. E. 3. c. 4. 9. E. 3. ere was 
14. E. 3. c. 2. 25. E. 3. c. 2. and divers other ſtatutelking g 
And therefore, if at any time there were ſuch inhibii d to m: 
by proclamation, they were commonly temporary upo comp: 
exigence of ſtate, and not perpetual, nor of any cei ne othe 
continuance. But when there were perpetual or long H thus 
ſtraints of this nature, they were always done by pailf&nce to 
ment. 3. E. 4. c. 4. 1. R. 3. c. 12. 19. H. 7. . Conce 
againſt importation of foreign manufactures therein in refer 
fied ; 4. E. 4. c. I. gan importing of foreign cloui ldi an 
. Eliz. c. 7. againſt importation of daggers, &c.; {tion we 
. 6. c. 1. an inhibition of the wares of Brabant WM trade, b 
Holland, becauſe they there had made reſtraint of inWreſtrain 
tation of Engliſh cloth; 23. H. 8. c. 7. an inhibitiofhould | 
act of parliament of the importation of French wine that 
tween Michaelmas and Candlemas; and very many ces. 
of the like kind. And the reaſons of theſe interpoſingyneral i: 
acts of parliament was, becauſe that proclamations praſifi£certai 
very ineffectual] to that purpoſe, partly becauſe it was at {Wſclamati 
doubtful whether they could at all be effectual againſt fo Hbleneſ 
ny acts of parliament ; but doubtlefs they could not with. T 
an act of parliament induce a forfeiture of the goods ſo {Wolities | 
ported, as hath been often reſolved ; whereof mere bffecalione 
after, See the reſolution of the caſe of monopolies, 1195, gold 
88. the grant of the ſole importation of foreign caWmetime 
though prohibited by act of parliament, ruled to be aca 33. E. 
law, and a monopoly. Much more were the thing 3- dr / 
prohibited by law to be imported. Vide Peeth's mation 
Rot. Parl. 50. E. 3. $ ; ſome 
The only act of parliament, that ſeems to give a-coul tie fort 
nance to theſe kinds of inhibitions, is that of 3. Ja. of for 
The king granted a charter to the merchants, that obſery 
Spaniſh wines ſhould be imported but by them. re of 


act repealed that charter in a great meaſure, wheWoficers 
ſome would infer that the patent was good, ih they 1 
nothing but an act of parliament ſeemed necellar 
repeal it. But the conſequence is miſtaken, 1. 
} 
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ain f Vn cautelam, an act of parliament was uſed in this caſe as the 
nibition ot ſafe and effectual means: but if any man conſider thoſe 
Dorted ¶ s of parliament, that enact the ſea to be open, or the reſolu- 


pns of court in caſes of this nature, or the very preamble of 


zes of We aQtitſelf, he will eaſily find that ſuch inhibitions cannot be 
„ but iithout an act of parliament. x 

vithout Wl Secondly, as touching particular reſtraints ; as, for inſtance, 

been in Wat malmſeys ſhall not be imported, but unto the port of 


encou 
ne into 


uthampton 3 ſuch a grant is againſt law, and was accordingly 
ſolved in the caſe of Southampton, T. 1. Eliz. Rot. 73. cited 


ed by a Cooke's comment upon Magna Carta, c. 30. and therefore 
. E. z. Here was a ſpecial act of parliament made the 5. Eliz. for the 
r ſtatuteMaking good of that charter; and the like courſe hath been 
inhibiii e to make good thoſe reſtrictions of foreign trade to particu- 


companies ; as, for inſtance, the Muſcovy company, and 


ry upon 
e others. 


any cert 

| . long d thus much briefly touching the point of the prerogative in 
> by puſhence to imported goods, and how it ſtands limited 5 a4 

I. 7. c. Concerning exportation, and how far forth the ports may be 
erein in reference to goods and merchandizes exported, both the 
zn clone and the quid juris therein. Theſe prohibitions of ex- 
3, &c.; Non were never generally of all goods; for that were to de- 
Brabant WM trade, but of ſome particular goods and merchandizes. And 


C of im 
1hibitio 


reſtraints were of two kinds, viz. general reſtraints, that 
ould not be at all exported ; or ſpecial and qualified re- 


*h wines, that they ſhould not be exported, but in ſuch ſhips, or at 
many Mes. Touching both theſe briefly : and firſt, touching 
erpoſingMpneral inhibitions. | 

tions p certain, that inhibitions of this nature were very frequent 


clamation z and when they carried with them the apparent 
aleneſs and fitneſs of the inhibition, they were not much 
ed, "Thoſe inhibitions were for the moſt part touching ſuch 
odities whereby the kingdom might be weakened, or ſcar- 
cahoned, by the exportation : as arms, ammunition, corn, 
Ws, gold, filver, horſes, timber, thread of yarn or woollen, 


t was 2 
zainſt ſo | 
not will 
oods (0 
mote h 
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reign caPmetimes of falcons. Vide Clauſ. 10. E. 2. m. 13. dorſe. 
to be 29 38. E. 3. m. 29. Clauſe 41. E. 3. m. 24. dor ſo Clauſ. 43. L. 
e thing 3- dorſo. Cl. 45. E. 3. m. 4. dorſo. And ſometimes in the 
Peeth's mation there was annexed a clauſe of impriſonment of of- 


; ſometimes the forfeiture of the things imported; ſome- 


ive a-coulil tie forfeiture of all their goods and lands. But theſe 

Ja. of forfeiture were only in terrorem; for, as we have 
nts, tha} obſerved, a proclamation barely cannot induce a 
them. Ne of goods. But yet ſometimes the ſearchers and 
ite, wheeſWoficers did ſeize the goods; and when they had ſo 
good, il tiey were compelled to accompt for the goods ſo 


_ ſeized 
en. in 


} 


a, 


LI 


96 DE PORTIBUS MARIS. 


P 

ſeized in the exchequer; and the parties, whoſe goods wey 
ſeized, were put to much trouble, before they could hayet Hit, 
oods again. But the moſt uſual way to puniſh offenders ns 
uch proclamations was by fine and impriſonment; for Men, 
the king may by law prohibit, the proclamation doth ine _ 
the offence. And theſe proceedings were by informatia fron 
the king's ſuit, ſometimes in the king's bench, as H. 1. r pe 
B. R. rot. 38. againſt ſuch as exported horſes, arms, m * * 
and plate, againſt the king's proclamation ; ſometimes in . 2. * 
exchequer, Communia Trin. 16. E. z. rot. mich. 19. |, Pa 
rot. clauſ. 64. m. 29. and ſometimies coram concilio, vii "7 
chancery, : El 

How far theſe proclamations might be warrantable by . © 

theſe particular caſes, I ſhall not poſitively determine; ont 3 
far I ſhall lay, _ : 5 "ty 
Firſt, that if it were admitted, that in theſe pati ſec 
caſes of arms, ammunition, viduals, and money, ſuch i” ny 
clamations might be made, and thereby the 3 | 755 - 
be ſubject to fine and impriſonment z yet it could not he ** 

tended to other things, neither ought or might this ink 5 155 

tion be an engine to gain money for licences. For |f n Pt 

proclamation had any ſtrength, it was becauſe of the in. 

veniences of the exportation of theſe things. If it wer of * 

a public inconveniency, it could not be inhibited bar. - 0 

proclamation ; and if it were a public inconveniency, it Mie. d 

not be licenſed for private profit. If it might, the ſtiution 

of the proclamation would conſequently ccaſe. do 
Secondly, if theſe preclamations were admitted ln: .” s 
yet they could not induce any forfeiture of lands or i obe 
or of the very goods ſo exported againſt that inhibition; 1 of 
cauſe that lyes not within the ſtrength of any thing but: n ad 
Thirdly, though poſſibly in the time of hoſtility, or — 
danger, or common ſcarcity, ſuch prohibitions by proc 

tion of exportation of victuals and arms, might have at 
porary effect and uſe; yet we may * gueſs that 

were not effectual for perpetuity, nor indeed ſufficient 

viſions pro tempore; for the king and his council thi 

not fit to reſt upon ſuch ineffectual means, but acts of 

liament have ſucceſſively paſſed for the inhibition of e 

tation of theſe very things, with penalties of forfeiture raing 2} 

ded to them. See 1. E. 4. c. 5. for horſes; 1. E. ! 

M. c. 5. of corn, herring, butter, cheeſe, and wood; 

14. 8. cap. 2. of victuals of all forts; 9. E. 3. E co 
19. H. 7. cap. 15. of bullion or money. The like! the | 
be inftanced in divers other things. | + i exon? 
Let us now come to particulars, or qualified reſtrain And 4 


they are of two kinds: I. I. 
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I. How far forth the king did de facto, and might de jm Tou 
mit the ports of exportation of cuſtomable goods, wherein migh 
cuſtoms might be anſwered. ation « 
II. How far he did and might ſettle in all ports ſuch n is, 
or conducibles, as might be for the due anſwering of H - 
toms. And herein, urgeſ 
(I.) Of the officers of the cuſtom-houſe, and ther HHould 
(2.) Of the means to diſcover the certain weight of of pa) 
chandize; and therein of tronage. | eftrair 
(3.) The means to diſcover whether the cuſtoms wer cuſto 
ſwered ; and therein touching the cockets and certificate, D. pas 
I. As to the firſt of theſe, viz. the limiting of ports N anſw 
cuſtomable goods ſhould be laden and unladen, I will ca portati. 
theſe two things, viz. R called 
(1.) How it ſtood as to this matter anciently. hey w. 

2.) How it ſtands at this day. until 
10 As to the former of theſe conſiderations, it. is plain, Me mer 
from the beginning of Edward the firſt, until the time d lead, 
ward the third, there were few or no cuſtoms, but the I. R. 
cuſtom of wools, woolfells, and leather, and the petty culſW-ples, 
anſwered by merchants-ſtrangers, expreſſed in the conti tion 
Carta Mercatoria of 31. E. 1. But the great and conſid Par 
revenue was that of the great cuſtoms. to dive 
For the better and more regular anſwering of theſe cuſt ces tc 
was thought fit, that there ſhould be certain towns and WF" did n. 
aſſigned for the venting of theſe merchandizes of wools, / 3: 4 
fells, and leather, where the king might have his cuſtoms offe 
officers ſettled, for the receipt of the cuſtoms. And the ade, 
had 2 great advantage in his hands to bring this to paß 2. £ 
cauſe the exporter, if he had not a cocket teſtifying the M l, 2 
of his cuſtoms, the wools and leather ſo exported were ume of 
to be forfeited, and ſeized as forfeit : ſo that there was land, 
tranſporting of theſe commodities, but in ſuch ports when edities 

cocket, and the king's ſeal, with which it was to be ſealed FE _ 
lodged. er, this 
But on the other ſide, as it concerned the king to ſecunfſ"y 25 to 
cuſtoms, ſo it concerned him, that the trade might not bs . 3. 0. 

ſtructed; for that muſt of neceſſity impair his revenue ji <cale. 
cuſtoms ; and therefore there was no great fear, that the ued for: 
would be confined to fewer ports, than ſtood with the abl Ind of co 
neceſſity of the ſecuring of the cuſtoms. acryed 
The limiting of the ports wherein the king's cuſtoms v ®9twith 
be anſwered, . were of two kinds, viz. Fand e 
1. The ſpecial limitation of ports in relation to paſt ted a fr 
merchandizes. 3 a jo uſeful, 
2. The general limitation of ports of importation and Sn re 


tation, in reference to all cuſtomable goods, 7 
1. 100 
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de ja Touching the former of theſe, it is regularly true, that the 


wheren might not, without an act of parliament, reſtrain the im- 

tion or exportation of goods to particular ports; and the 
ſuch n is, becauſe regularly all publick ports are free and juris 
; of hi. And therefore, when there was a grant to the bailiff 


urgeſſes of Southampton, by queen Mary, that no malm- 
ſhould be imported at any port but Southampton, under 
of payment of treble cuſtom ; it was reſolved, firſt, that 
eſtraint was againſt law ; ſecondly, that the aſſeſſment of 
ms wer: cuſtom was alſo againſt law. Cooke on Magna Carta, 
rtificates . pag. 61. Yet it is certain, that de facto in order to the 
orts wil r anſwering of the king's cuſtoms, there were certain ports 
will cal portation limited for the merchandizes of the ſtaple, which 
called ſtaples or ports of the ſtaple, which were uſed be- 
they were ſettled by the parliament, but with great unqui- 
until they were ſettled by the parliament, viz. 27. E. 3. 


d theirk 
ight of | 


is plain, Ie merchandizes of the ſtaples were wool, woolfells, lea- 
time a lead, and tin, as appears by the ſtatutes of 27. E. 3. c. 
ut the i. R. 2. c. 17. and divers others. The firſt inſtitution of 
petty culWMaples, viz. ſettled places for the market and ports for the 


ation of theſe ſtaples commodities, began thus : | 

t. Parl. 6. E. 2. p. 2. m. 5. the king iſſued a commiſ- 
to divers merchants, to appoint certain ſtaple ports, and 
ances for thoſe ſtaples, with certain penalties impoſed upon 
vs did not ſubmit to it. | 


e Conde 
4 conſider 


eſe cuſto 
ins and 


wools, / 3. E. 2. m. 1. dorſo, ſtrict commiſſions iſſued to inquire | 
cuſtom ng offenders againſt the conſtitutions of the ſtaple, which 
And the nade, as appears, in purſuance of the former commiſſion. 
to pak; f 2. E. 3 m. 24. there iſſued a proclamation bearing 
ag the p May, 1. E. 3. wherein the ordinances of the ſtaple made 
were me of king Edward 2. are reinforced ; the ſeveral ports 
> was no eland, Ireland, and Wales, for the exportation of ftaple 
rts wherMWolities are appointed; and ſeveral proviſions againſt of- 


be ſealed, f. 
en this being contrary to the ſtatute of Magna Charta, 


uly as to merchants-ſtrangers, it is enacted by the ſtatute 
E. 3. c. 9. that all ſtaples on this fide, and beyond the 
ceaſe. After this, there was a great liberty of this trade 
ud for a pretty while; inſomuch that when the merchants, 
nd of combination, had ſettled a kind of ſtaple at Bruges, 
tecryed by the king's proclamation. Pat. 6. E. 3. m. 2. 
notwithſtanding this ſtatute, and although divers other 
and eſpecially 9. E. 3. c. 2. and the 25. E. 3. c. 
ted a free market, eſpecially to merchants and ſtrangers; 
e uſefulneſs and conveniency of ſtaples appearing, they 
gain reſettled by proclamation, as well on chis ſide, as 
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beyond the ſea; as appears Rot. Parl. 17. E. 3. n. 55 the la 
E. 3. u. 10.—22. E. 3.n. 13. But a proclamation wy Wn, but | 
feeble a bottom for a buſineſs of this importance to come port 
and the king's cuſtoms; and therefore an act of parliament caſtle, 
made for the ſettling of the ſtaples, both for the market ens cree! 
exportation of ſtaple commodities, viz. 27. E. 3. c. 1, roller 
guentibus; and then it was fixed, and ſo continued for a d be re 
time under thoſe various alterations that were introduced Hd thus 
by ſeveral ſubſequent laws, till at length theſe ſtaples bei to open 
diſuſed and antiquated. 
Beſides. theſe ſtaples, I find ſometimes ſpecial reſtriQon 
the paſſage of cuſtomable merchandizes at particular py 
eſpecially as to woolfells and leather, out of which the 
cuſtoms aroſe ; and this the king had a great opportunity 
do, by fixing the ſeal called the cocket, without which t 
oods were not ſuffered to paſs unto ſome particular pill 
See accordingly Clauſ. 5. E. 3. p. 1. m. 12. dorſo. The e 
having placed his cocket in particular ports therein mentu e 97 Kin, 
iſſued a proclamation, that no wools ſhould be tranſportel 
4 thoſe ports ubi ſigillum eee uod dicitur cockquet et M EE OR 
noftrum deputantur, viz. Newcaſtle, Kingſton- upon- Hul. the relat 
Botolph's, Lyme, Yarmouth, Ipſwich, London, Souti ens tou 
ton, Chicheſter, Melcomb, Exeter, Hartlepoole, Sandi Lhe of 
which was in effect nothing elſe but a ſtaple, but not . The tr 
led becauſe of the late ſtatute of the 2. E. 3. that took I. The. 
away. oms. 
But this was againſt the great charter, of which the In ever 
of 18. E. 3. c. 3. que le mere ſoit overt is but declarative; ntly, anc 
therefore the erection of thoſe excluſive ports by the ſtatuiſtroller, a 
27. E. 3. c. I. of the ſtaple was requiſite, Otherwiſeitn land-wai 
not have been legally done; for as well as ſome ports lp theſe © 
be inhibited, more might be inhibited, which might much r of the e 
pair the trade of the kingdom. See the petition in parliu Touch 
6. H. 4. n. 54. againſt the reſtraint of the ſhipping of w Nered ſome 
Ipſwich, to their great diſeaſe and deſtruction, and the d acks of v 
of the loſs of their wools, and the diminution of the k chants-ſtr: 
cuſtoms. nds of 
Thus much ſhall ſerve touching the particular limit en in ever, 
ports, in reference to particular merchandizes. pits for we 
2. The general limitation of the ports for the importatiol ile, 
exportation, was made firſt by the ſtatute of 4. H. 4. ouching 
to great ports, and after by the act of parliament of 1. Hes gra: 
11. And indeed without an act of parliament ſuch a li *xerciſed 
could not be, for it is againſt the liberty and jus publia 4 was He 
unde} 


ports. 
together 1 
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y the latter ſtatute it was enacted, that no ſhip be laden or un- 
n, but in ſome open place aſſigned by the queen's commiſſion 
he ports of London, Southampton, Briſtol, Cheſter, and 
caſtle, and in ſome open key or wharf in all other ports 
ns creeks or roads, Hull only excepted, where a cuſtomer 
ptroller and ſearcher had been for ten years laſt reſident, or 
Id be reſident. | 

nd thus much ſhall ſerve touching the jus regium in ports, 
to open ſhut or limit them in relation to the cuſtoms. 
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The un the officers of the cuſtoms attending the cuſtams; the tro- 
mental e, ar lings beam; and the cocket, or certificate of cuſtoms paid. 
ſported 


tot p EEORE I can leave the buſineſs of the king's ports, and 


Hul the relations they have to the cuſtoms, I muſt give ſome ob- 
Soul tions touching theſe three matters, viz. 

San The officers of the king's cuſtoms. 

not H. The tronum, or tronage. 

took I. The cocket and certificate teſtifying the payment of the 


oms. | X 
In every great port in England or Wales, there have been 


the it 
, ntly, and ſtill are, three great officers, viz. the collector, 


rative; | 

* troller, and ſearcher ; beſides other petty ſubordinate officers, 
viſe it land-waiters and tides-men. But in the port of London, 
ports es theſe officers, there is a new-erected officer, viz. the ſur- 


vr of the cuſtoms. 


t maß Touching tronage, peſage, &c. the King being anciently 


lian 
N ered ſome cuſtoms that were with relation to weight, viz. 
' the A acks of wool that anſwered by weight, and ſome cuſtoms of 
the WſWcbants-ftrangers which were anſwered by weight, there were 


kinds of officers, which yet were commonly united in one 
on in every port, viz. tronagium, Which was the ſcale and 
pits for wool ; and peſagium, which was in reference to aver- 
iſe, 


[imitati 


ortatio ; : 1 | 
| 4. ching the tronagium lanarum, it was oftentimes in farm, 
f 1. E times granted to the ports wherein it was exerciſed, ſome- 
a lim exerciſed by a particular officer appointed thereunto ; but 


nit was not under grant or farm, commonly the government 
was under the collector of the great cuſtoms in every port; 
together with the account of his collection of the great cul- 

| toms, 


pull | 
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toms, he gave an account alſo of the profits of the tronage, 
appears in the accompts of the cuſtoms, in the times of king 
ward the firſt, Edward the ſecond, Edward the third, in the g; 
which I have peruſed. | 

It appears by thoſe accompts, that this office, as well as thy 
the cuſtomer, comptroller, and ſearcher, was in the king's 


poſal. That which was anſwered to the crown for tronage, 2.) =o 
differ in ſeveral parts ; but ordinarily it did not exceed 24. 3. T 
for every ſack of wool, or for every merchant that weighed | ag 15 


wool; and in ſome ports it was anſwered by the ſack; a 
Cheſter, de guolibet ſacco lane unum quadrantem. 

The entry of the collector's account in relation to tronage 
commonly run thus : 

Et reſpondet de 51. provenientibus de tronagio pr edittarun 
narum, viz. de quolibet ſacco integro 2 d. ob. Thus it was 
ſwered in the ports of London, Lyme, Boſton, &c. bu 
Cheſter, de quolibet ſacco unum quadrantem. 
And thus much briefly of tronage. 


Edwar 
obis ſolvi 
PUS accis 
ure cuſtui 
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name of t 
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t, ſealed 


III. Touching cocquets and certificates, theſe are teſtimon — 
from the officers above ſtairs, viz. the cuſtomer and comptrd * 3 f 


that the king's duties were paid; without which the ſear 
whoſe office it was to clear the ſhip, would not give liberty 
ſhip to paſs ; for the want of theſe was in effect a forſeiture, f 
times of the ſhip itſelf, but commonly of the cuſtomable g 


portable 
Engliſh, 
be ſhev 


that were laid on board without this certificate. This, thou ) — 
might properly ſcem to belong to the Third Part of this tract, w 2 ator 
concerns the cuſtoms themſelves; yet, becauſe jt impoſeth al 38 
of reſtraint upon the liberty of the port with relation to che 3 * 
toms, it may come in proper enough here, and be pre parat Fr 0 
the conſideration of the buſineſs of the cuſtoms. ä 3) b 

Firf?, touching the cocquet. This was nothing elſe h roller 


teſtimonial, that the cuſtpms outwards due to the king are pai 


* 1 * of xi 
i he cocquet began wfth the great cuſtoms of wools, woch n 


and leather; for there were no other goods that paid cuſtom 2 a. 
wards anciently but theſe ; neither was there any other goods eel * 
quetted but theſe; inſomuch that theſe great cuſtoms in many b 5 2 a 
cords are called the cocquet, or cuſtom of the cocquet : for Uo 1 - 
there were no other goods neceſſary to be cocquetted. F MY 
therefore it was a great miſtake in the beginning of the late . 5 05 | 
time, when there was no ſubſidy of tonnage and poundage ſet * pots 
to think, that the not cocquetting of any goods, other than vl a aue 
woolfeils, and leather, ſhould be a forfeiture of them, or ag but * 25 
in law to ſtay them from paſtaye outward ; for molt clear! lells, = 


cocquet was only neceſſary where there were cuſtoms due by e the oh 
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But when other goods were charged by act of parliament with 
dies outwards, then indeed the cocquet was requiſite as well 
other goods as for wools, woolfells, and leather. 

ouching the cocquet as it ſtood anciently, when the cuſtoms 
wools, woolfells, and leather, were in uſe, we will conſider, 


Onage |: 
| king 
1 the 50 


5 — .) The form of it. 
on * 2.) The ſeal, 
) The f 
d 248.) The fee. +5 ; pro Jes | 
eighed | |.) The form of it anciently ran in Latin in the king's 
me, VIZ. 


oy ' " Edwardus omnibus, ad quos, ſalutem. Sciatis, quid J. S. 
his folvit in portu noftro London. cuſtumas nobis debitas pro tri- 
bus ſaccis lang, quo quietus eft, teſtibus collectore & contrarola- 
ure cuſtumarum naſtrarum in portu prædicto die anno, &c. And 
heſe words in the concluſion, quo guietus, Qc. gave it the 
name of the cocquet. 'E 

his was ſubſcribed by the collector and comptroller of the 
t, ſealed with the cocquet ſeal, and delivered to the maſter of 
ſhip or the merchant, and was the warrant to the ſearcher to 
ar off the ſhip. - | 

nd the form of the cocquet at this day for that leather that is 
portable by law, continues {till in the king's name, though 
Engliſh, But for other merchandiſes outward. it is altered, as 
be ſhewn in its place. 9 i K 

2.) The ſeal.— The king uſually in theſe ancient times ſent 
of the exchequer a particular ſeal of his own for the ſealing of 
e cocquets, which was called fig:/lum de cocketto, and com- 
my in thoſe elder times. reſted in the hands of the comptroller 
he cuſtoms, 3 | | 

3.) Upon the cocquet of wools, woolfells, and leather, there 
d anciently anſwered to the crown a certain duty, for which 
collector for the cuſtoms anſwered upon his account under the 
of exitus de coctetto. Vide ſtat. 4. H. 4. c. 21.3 14. H. 6. c. 
and ſometimes exitus /zgilli,, quod vocatur cocguett; which 
s moſt commonly 2 d. of every merchant tanſporting wools, 
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00ds 
* jltells, or leather, as appears in the cuſtomer's accounts in the 
. for % annis Ed. 1. 2. et 3. and commonly immediately ſue- 
* ded his account of the cuſtoms, viz. 


Et reſpondet de 51. de exitibus de cocketto dictarum lanarum, 
Viz. 2d. de quolibet mercatore lanas pellas lamitas vel coria ha- 
ente, exeuntia de portu prædicto in aligud naue. But in ſome 
ports it was 2d. ob, 5 
ut divers ſtatutes having inhibited the exportation of wools, 
tells, and leather, it ſeems this duty hath been antiquated ever 
e the time of E. 3. Only, as — bay for ſuch leather as is 
| tranſportable 
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tranſportable by licence or act of parliament, the old cocquety 
tinues. And thus much for the old cocquet. 

At this day, and for many years, all or moſt part of goods, 
ward. as well as inward are charged with ſubſidy of tonnay 
poundage ; and therefore all goods exported muſt have a cacy 
to teſtify the payment or ſecurity for the duties chargeable y 
them, or otherwiſe they are ſeizable. 

But theſe cocquets are not now made in the king's name, 
under the king's ſeal, but are ſealed with the officer's ſeal, 
ſubſcribed by the collector and comptroller, and one of the a 
miſſioners for the cuſtoms, or their deputy if in commiſlion; 
by the collector and comptroller, or ſome of the farmers, ori 
deputy if in farm. 

The cocquets at this day are of three kinds, viz. ordin 
cotquets, parcel-cocquets, or coaſt-cocquets. 
he common or ordinary cocquets run thus : 

London. Know ye, that J. S. 15 April 1664, k 

laden aboard the Mayflower, T. S. maſter, twenty $ n 

e cloths for Fluſhing, for all which the king's duties are f 

© paid, Witneſs our hands and the ſeal of our office, 

* 16 April 1664.” 

Subſcribed by the officers of the cuſtom-houſe, and 
of the farmers or commiſſioners. 

A parcel-cocquet is granted, where goods entered outward 
not all ſhipped upon the ſame ſhip, but the ſearcher indorſeth 

rt of them were; and then the cocquet is brought back 

ept by the officers that granted it, and a new cocquet made i 
much only as was ſhipped upon the firſt ſhip, and a third coo 
is — for the remaining part, as ſuch merchant ſhall plea 
and the firſt cocquet is marked (1), the ſecond (2), the third 

A coaſt-cocquet is granted, where native commodities are 
from one port to another within the realm; becauſe in ſucht 
no cuſtom or ſubſidy is due. Yet becauſe when they area 
aboard, they may be tranſported to foreign 

iven for the unlading at the other port of diſcharge within 
— and then a cocquet granted; and upon return of 

ficate that the goods are unladen in that other port, the bor 

delivered up. Though ordinarily, if they are ſmall parcels 


ſuch as commonly not intendible to be ſent beyond ſea, the) 


by a warrant, which is called a tran/ire; viz. 
« Suffer 
« wares to Colcheſter in the Bonadventure of London, ,. 

« maſter. Dated at the Cuſtom-houſe, 21 Nov. 1694. 
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Subſcribed by the collector, comptroller, and one 
of the commiſſioners. Sealed. 
hus much concerning the cocquer, which is properly in 
nn ence to goods cuſtomable outwards. | 
\ word concerning certificates, which properly concern 
ian goods, or goods imported that pay cuitoms inwards. 
ſe certificates are of two kinds: 


ume, 1. Certificates for the advantage of the merchant. By 
ſeal, e rules formerly ſet and at this day in force, merchants, 
the ding paid their cuſtoms inwards, if they export the ſame 
inen; to foreign ports, have an allowance of part of their cuſ- 


ms and ſubſidy. Vide the ad and th rule of the book of 
tes. And in ſuch cafes they ought to have certificates of 
eit payments inwards, to the end they may have their re- 
wment according to the proportion of their cuſtoms. | 
2. Certificates for the advantage of the king, that he may 


b, Wt be deceived, If foreign goods cuflomable are imported 
ay to one port and pay there their cuſtoms, if they are af- 
s are fi wards tranſported to another port within the kingdom, 


ey ought not to be chargeable a ſecond time with their 
toms upon importation into the ſecond port; and to the 
d the king may not be deceived in both places, by the 
tute of 3. H. 7. c. 7. if goods be diſcharged or put to 
le in any other port than where they are firſt entered, 
tout a certificate of the nature of the goods and that the 
ſtoms are paid, the goods are forfeit. 42g 

pon this ſtatute it hath been uſed in the out-ports, that if 
zu goods are imported and after ſent away by water in 
2all pray or lighters to any port within the realm, in whole caſk 
the ſame package by which they were imported, the offi- 
ties are f the cuſtom-houſe refuſe to let them paſs, but by certi- 


in ſuch teſtifying the payment of the cuſtoms ; and therefore 

are i required ſatisfaQion, s or otherwiſe, that the 
ere 1s ns were paid: but if in broken or ſmall parcels, they 
within Wuſed to paſs them by tranſire, without ſuch atteſtation or 


cate, But in the port of London they repaſs all goods 


the bongWlanded unto any port in England by tranſire, or let-paſs, 
| parcels, Mut any taking notice whether the cuſtoms are paid or 
2a, they Wl which ſeems to be juſt and warrantable as to foreign 


; becauſe, if once landed and cuſtom paid, no new 
of groen is due, whether exported beyond ſea or to any port 


AN 
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Ni C91 

& a. 2 XII. cattalli. 

Concerning the froe ports; their names, privileges, and char ny - 

TJECAUSE the cinque ports are or at leaſt have bee = 

noted and famous ports of this kingdom, endued ) The 

great immunities, it ſhall not be amiſs to add ſomethin, :tion p 

way of appendix to the former diſcourſe concerning tl. 

which at leaſt in point of hiſtory may be of ſome uſe. I. At + 

herein I ſhall conſider, ws. Fi, 

I. The places or ports themſelves, and their members, Is and oi 

II. Their burthens, and charges or ſervices. e of the 

III. Their privileges and liberties. que por 

I. Touching the firſt general head, the cinque pott the ein 


their members are ſet forth in ſeveral records and monum d queen 
That, which I ſhall follow principally, is that old bone alon 

Sandwich before mentioned, wherein beſides the pati. ports 
matters relating to that port, are contained moſt of the WW, charge 
cipal matters relating in general to the cinque ports. In charge 
firſt, viz. Haſtings, lyes in Suſſex, the reſt in Kent. * 
are theſe: another 
1. Haſtings, ad quem pertinent 10 membra, viz. unn þ canopy 
gui dicitur littus maris in feſtedia , Pevenneſel, Burwa top of 1 
Hydency, Ii inchelſea, Rya, Yahanne, Bekeſborne, et Gru Bed by | 
but according to a later account, Pevenſey, Seaford, iſ; canop 
Hythe, Petit-Iham, Hindin, Bekiſborn, Grenge. king din 
2. Ramenhale, ad guem pertinent Prouchelle, Lyde, OS > have 
ion, Dengemareis, Vetus Romenale ; according to a he for th 
count, Brombil, Ledd, Old Rumney, Dengimarſh, Overt, 5 that v 
3. Hetha, ad quem pertinet Meſihelhe. canopy | 
4. Dover, ad quem pertinent Folkeſton, Fever ſham, Mons of the 
. non de ſolo ſed de cattallis et de novo conceſſo, King ſdow"W barons o. 
ſelo ſed de cattallis ; according to a later account are Wy vive to 1 


ons the « 
omas of 


This word is in the r but its import I know not. In Li 
Kent and Jeakes's Cinque Ports the firſt member of Haſtings is deſcrid 


littns maris in SearoRD, inftead of feſtedia, Perhaps, therefore, the eng themſ 
1 a miſtake of the tranſcriber. EpiToR, . Their ſe 
+ One of the ten members profeſſed to be enumerated is omitted. Ten ſumme 
ſupplied by adding Northie, which is one of the ten mentioned by Mr. b of 
L i Of the Pe 
D;TOR, ' 


See Lamb. Peramb, of Kent, ed. 1596, p. 121. 
m 5 596 P there by th 
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. John's, Gorend, Burchington, Noodchurch, St. Peter's, 
d Ringward. 

z. Sandwich, ad quem pertinent Fordewicus Recolvea, quod 
mdam fuit Serre, Stonoredale non de ſolo ſed de cattallis et 
woo concgſſo, Walmere, Ramſgate; iſli ſunt non de ſolo ſed 
cattallis; and according to the later account, Foreditch, 
ale, Walme, Ramſgate, Stoner, Serre, Brightlington. 

As to their ſervices, they were of two kinds, viz. their 
rary ſervices, and their ſervices in defence of the realm. 
ord touching either, 

) Their honorary ſervices were of two kinds; 1. At the 


nation of the king or queen, or both; 2. At the parlia- 


7e been 
ndued 
methin 
rning th 
; uſe, 1. At the coronation the ſolemnity of their ſervice was 
us. Firſt, the ſummons and ſervice for the coronation 
vs and ought to be forty days before it be performed; and 
e of theſe writs ought to be directed to the warden of the 


que ports. Secondly, the writ heing received, the barons 


-mbers, 


e ports the cinque ports meet at Brodhul ; and there, if the king 
monume queen be both crowned together, they chuſe 32 barons, 
old boeone alone then 16 barons, to perform the ſervice for the 
e parti: ports, who were to habit or clothe themſelves at their 
of the Wn charge, but their ſtay at court was to be at the com- 


ports. 


5 n charge of the five ports. Thirdly, at the day of coro- 
ent. 


on there was to be a purple canopy carried over the king, 
| another over the queen if ſhe were to be crowned alſo, 
h canopy to be born up with four ſilver ſtaves, and upon 
top of every ſtaff a ſilver bell, and each ſtaff was to be 
ied by four of the barons of the five ports, viz. 16 to 
ry canopy. Fourthly, after the coronation made, when 
king dines in the great hall, the barons of the five ports 
to have a table to themſelves on the right hand of the 
g for themſelves and the reſt of the baroꝑs of the five. 
s that will be preſent. F#ifthly, all being performed, 
canopy ſtaves and bells are the fees belonging to the 
ons of the five ports ; and if there be two ſuch canopies, 
barons of the port of Haſtings are to have one, which 
give to the Church of Chicheſter ; and the reſt of the 
ons the other, which they give to the church of St. 
omas of Canterbury; and divide the bells and ſtaves 
ng themſelves. 

„Their ſecond ſort of honorary ſervice is in parliament, 
on ſummons directed to the warden of the. five ports, 
i of the ports ſend two barons to the parliament, which 
dere by the name of barones quinque portuum. : 

2. 


iz. unn 
Burua 
t Gren 
ford, Þ 


Lyde, 0 


to a la 


, Overt, 


ham, 
ng ſown 
unt are 


t. lob 
is deſcn 
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(2.) I come to their naval ſervices in defence of the ¶ ¶ nothei 
and coaſt, which the barons of the ſeveral ports are Men was 
to provide at the ſummons of their ſervice by writ unde And, 
great ſeal, which ought to iſſue forty days before the eſnes, a 
and rendezvous appointed. Sandwi! 
1. The port of Haſtings with its members are to find of the 
ſhips, and in every ſhip 21 men. ge with 
2. The port of Ramenale with its members are to Had thus 

5 ſhips, in every ſhip 21 men. refore, 
3. The port of Hethe with its members are to Hl. In tt 
ſhips, in each ſhip 21 men. leges.— 
4. The port of Dover with its members are to fn had by 
ſhips, in each ſhip 21 men. lleges w 
5. The port of Sandwich cum membris are to find 5 Hier. If 
and in each ſhip 21 men. a charter 
In the whole 57 ſhips. ing to tl 
Thus their ſervice is recorded in that old book of „ beir cha 


wich, and in the red book of the exchequer fol. 196. moſt cor 
Upon the ſummons, theſe ſhips ought to continue u which a 


king's ſervice at the reſpective charge of the ports by the i N. 27. 
of fifteen days, the firſt day being reckoned the day wle forme 
they fet ſail to the general rendezvous. iberties a 
But if the king need their ſervice longer, they are do guieti 
the king's charge, which is particularly inſerted in thaWallagio, 


tita vend 
m, cum / 


bd fint 7 


book, viz. 6d. per diem to the maſter, 6d. per diem to the 
tain conflabularto, and 3d. per diem to every other. 
The diſtribution of the groſs charge of the ports upon 


members was aſcertained by cuſtom. et firg 
The means of bearing the charge was by contribute ne per 
the ſeveral inhabitants of the ports ſecundum facultate Int de / 
this was ſo ſettled by the charter of 26. Ed. 1. viz. g/ non 
mes illi de quinque portubus prædidtis, et alu quicungue advqgy"t tempor 
fe de libertate eorundem et ed gaudere volentes, contribuan Wi vas in | 
geilihet eorum juxta facultates. This charter was cont /u:s et 4 
Rot. Pat. 1. E. 3. p. I. m. 24. And further it was gl" honores 
by aſſent of parliament, quod omnes illi de quinque portu e nam 
alii quicunque advocantes ſe de libertate eorundem et inde M tempo; 
volentes, contribuant ad navigium et ſervicium prædictum fun, quiz 
dum et manutenendum, de omnibus bonis et cattallis ſuis tam 1vticiarii 
libertatem quinque portuum quam infra: et ad hoc per mqi me comita 
jurates quinque portuum præ dictorum, et etiam per comſfabuſſſ tram ju, 
noſtrum Dover, ſi neceſſe fuerit, debitè compellantur; and allo" implacit: 
as well their foreign goods as their goods within the i, i, u 
ſhould contribute to the tallages ſet upon theſe ports; th a co, 
| | md „ ih 


utes naſter 
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another charge that lay upon theſe ports, viz. tallage ; 
h was in uſe before the ſtat. of 25. E. 1. de tallagio non 


the n 


are d 
under nde, viz. the king was uſed to tallage his own ancient 
the eſnes, and among theſe the five ports, or at leaſt all of them 


Sandwich, which, as hath been formerly ſnewn, was not 
of the king's ancient demeſnes, but came to him. by ex- 
ze with the archbiſhop of Canterbury. 

ad thus much concerning the charges of the cinque ports. 
refore, 

I. In the next place, concerning their immunities and 
leges.— Some they had by preſcription or cuſtom ; others 
had by charter; though for the moſt part their cuſtomary 
ileges were recited and confirmed, and others granted by 
ter. I ſhall therefore in the firſt place mention their prin- 
| charters, and then make ſome obſervations upon them 
ing to their liberties and privileges. | 


to find 
are to 
e to fi 
to find 


k of beir charters were many and ancient; but the principal 
6. moſt comprehenſive were two charters granted by Ed. 1. 
nue inW which are exemplified and confirmed 1. Par. Pat. 5. 
y the . u. 27. 5 : 


he former, granted 17 Jan. 6. E. 1. whereby their anci- 
erties are confirmed, and farther liberties granted, viz. 


Jay wik 


are to quiet ſint de omni theolonis et omni conſuetudine, viz. laſla- 
in ti allagto, paſſagio, cariagio. rivagio, ſponſagia, et omni Wrecco, 


md venditione achato et rechato, per totam terram et poteſlatem 
m, cum ſocha et ſaccd thol et them : et quod habeant infangthef ; 


bd fint wrecfry, witefry, et Zee et quid habeant 
x et flrand apud Yernemuth, ſecundim quod continetur in 


to the 


s upon 


tribute ene per os inde fuctd et perpetud ob ſervandd; et quid 
ultate i nt de ſhirts et hundris, ita qudd fi quis verſus eos placitare 
iz.. G / non 1 neque placitent aliter quam placitare 
we ad tempore Henrici proav: neftri; et quod habeant inven- 
ribuant, aas in mari et in terrd ; et quid quieti ſint de omnibus 
zs conb_l /uzs ct de tato mercato ſus, ficut liberi homines ; et quad 
was gf"! Ponores ſuos in curid naſird, et libertates ſuas per totam 
+ portuif naſtram quecunque venerint ; et quid ipſi de omnibus terris 
t inde g at tempore Hen. regis patris _ „ VIZ.. anno regni ſui 44% 
+ um fi unt, quiet ſint in perpetuum de communibus ſummonitionibus 
ſuis tam juſticiariis noſtris ad quæcunque placita itinerantibus, in qui= 
her mai me comitatibus terre ſug exiſtent, ita qudd ipſi non teneantur 
conflabuat cram juſbiciariis prædictis, niſi aliguis baronum ipſorum 
and allo" inplacitet vel ab aliguo implacitetur; et quad non implaci- 
zin the i, ni, ubi debuerunt et ubi ſolebant, ſcilicet apud Shipꝛuey- 


vith a confirmation of other ancient liberties, &c. 11a 
uad ft ipſi barones in juſtitid faciendd ſeu recipiendd defue- 
es naſter et haeredum naſirorum quinque portuum, qui pro 

temp re 


4 


por ts; 


K ———_ 
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tempore fuerit, portus et libertates eorundem ingrediatur al 
nam juſlitiam faciendam; ita quod dicti barones et her 
facient nobis et heredibus noftris regibus Angliæ per annun 


PAR 


>... Th 
deed a 
he chart 


narium ſervicium ſuum 57 navium ad cuſtum ſuum per 1; Nie port 
ad noſtram vel hæredum noftrorum ſummonitionem. ConceWlly toucl 
etiam eiſdem, quad habeant infangthef in terris ſuis infra in the f 
prædictos eodem modo, quo archiepiſcopi epiſcopi abbates e Nees rece 
et barones habeant in terris ſuis in Com. Kanc. et quod non tna hong here 
in afſiſis et juratis vel recognitionibus ratione forinſece tenure . 
contra voluntatem ſuam ; et qudd de propriis vinis ſuis de eh 33. E 


negotiantur, quieti ſint de rectd priſa naſird, viz. de uns du n. 1. 

ante malum, de alto poſt malum. Conceſſimus etiam, quid n ouching 
beredes naſtri, non habeamus cuſtodias vel maritagia heredun Wn, that 
rum, ratione terrarum, quas habent infra libertates et portus Matters re 
dictos, de quibus facient ſervicium ſuum antedictum, et de t beſide 
nos del anteceſſores naſiri cuſtodias et maritagia non haluinu Wein there 
poribus retroactis. Prædictam autem con firmationem et cWayors an 
ſionem fieri fecimus, ſalud ſemper in omnibus regid dignituſ there w. 
ſalvis nobis et hæredibus naſtris placitis corone naſiræ vitæ d out of « 
common 
nt of the 
e warden 
gainſt th 
e cinque 
delongin 
recited 

ticular | 
ports as 
before t 
is not as 
e ports; 


The other charter was made by the ſame king E. 1. 
28 April 26. E. 1. whereby he grants to the barons of the 
ports for their ſervice, 

Quòd ipſi, et eorum heredes barones eorundem portui 
cetero ſint quieti de omnibus tallagiis et auxiliis nobis et hi 
bus noſtris, de corporibus propriarum navium ſuarum et. 
attilio * præſfandis; et quod de legalibus rebus et mercm 
quas ipſi intra terram noftram Hiberniæ debito modo emer 
tigerit, nullus rebus et mercimonis illis fit eorum particeh) 
cum illis contra voluntatem ſuam inde particeps quoguo mi 
quad omnes illi infra diftos 5 portus oriundi, licet ji! 
vel tenementa extra libertatem eorundem portuum tenueri 
tale ſervicium per quod maritagia corum ratione minaris 4 
ipſorum ad nos vel heredes naſiros pertinere deberent, ſe 


uching tl 
dy reaſon 


tare poſſint ſine occaſione naſird heredum vel ſucceyſorum MPerds, 12 
rum, ſalvo jure alterius cujuſcunque. And. they follows be forme 
charter of 28 April, 26. E. 1. touching the contributia n touchi 
all ad navigium juxta facultates, whereof before. olved in 
Theſe be the principal libertics of the five ports. It That for 
they had other liberties, which they claim by prelſct ud after 
Some have been allowed, ſome diſallowed ; as, namely, a . other 
that they claimed in nature of repriſal or without, viz. i For the fe 
any of their members were injured, or unjuſtly impriſoned ö, they y 


don, they claimed by cuſtom to attach and impriſon any freem 
London found within their ports, till right were done to the 


* Ariilio is in the manuſcript. But Mr, Jeake, aſter obſerviag, that it 
js in Mr. Thynn's manuſcript of this chatter, ſubſlitutes e for i 
Cinque Ports, 39.—ED1T8, 


U 
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1. This upon ſolemn argument, 41, 42. El. C. B. was 
aged a void cuſtom. | 
he charters mention ſome differences between the barons. of 


ur ad 


here 


7 

= ze ports and thoſe of Great Yarmouth, which was prin- 
Cc touching certain privileges claimed by them of the five 
fra in the faire and herring-fiſhing at Yarmouth. Theſe dif- 
ates ces received ſeveral deciſions by the king and his council, 


ong here to be inſerted, One is mentioned in the charter 
E. 1. which was 20 May 5. E. 1. another the laſt of 
ch 33 E. 1. Vide Pat. 6. E. 3· N. 19. Pat. LL E. Jo 
m 


on fen 
tenure 
's de q 
70 dali J. a | 2 

ouching the juriſdiction of the five ports, it is to be 


udd 1 

es yn, that each of the ports had their own particular court 
portus Matters reſpectively ariſing within the ports. | 

+ de r beſides that, they had a common court at Shipway, 


Luimu; Mein there ſat as judges the warden of the cinque ports and 


et cnff&ayors and bailiffs of each of their ſeveral ports, at which 
dignitadW there was a grand inqueſt returned, viz. two, three, or 
itæ et i out of each of the cinque ports. And here they met as 


common body ; judgments were given by the common 
nt of the warden, mayors, and bailiffs, but pronounce 

e warden; and to this court belonged cognizance of trea- 
gainſt the king, and of falſe judgments given in any one 
e cinque ports, and of ſubtraction of the ſervice of the 
belonging to the ports. So that hereby and by the charter 
recited it ſhould ſeem, erroneous judgments, given by 
ticular ports, ſhould be reverſed before the warden of the 
ports as above. Yet our books tell us, it was to be re- 
before the conſtable of the caſtle of Dover, 30. H. 6. 6. 
is not as conſtable of Dover caſtle, but as warden of the 


mercim 
2 emert 
articthi, 


wo med | 

t ip ff ports; for both theſe offices are ordinarily in one 
tenueru | 

inoris W'ching their clauſe of exemption from being put in ju- 
nt, ſe dy reaſon of their foreign tenures; there was a charter 
zum u2rds, 12 Feb. 18. E. 1. which was ſomewhat fuller 
Yn he former. But in parliament E. 1. there grew a 
tribution touching the interpretation of theſe charters; and it 


lolved in parliament, 


It is That for their foreign lands which they had purchaſed, 
preſet ud after purchaſe, they were to perform their ſervices in 
ely, a iſ 3 other freeholders, | 
Liz. Mor the foreign lands they had at the time of the charter 
ſoned und, they were exempt from juries, 
ny free 


3. But 


e to the! 


12) that ib 
ulp for i 
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3! But for theſe foreign lands, if they left the pom I be tr. 
refided upon their foreign tenures, and attended nott ted te 
ſervice in the ports, they were to ſerve in juries. | H. 6. 
4. But it ſeems by the judgment, that even for tr 5 
reign tenures which they purchaied after, their perſom be re 
tendance upon juries ſhould be excuſed, fo long xt by mitt 
were actually employed in ſervice within the ports, en, * 

Rot. Parl. 50. E. 3. u. 172. Quære tamen de hoc. And 
In the charter there are two ſpecial exceptions, viz, e con 
dignitate cegid, et ſalvis placitis corone ; touching which, ce! 
| ſome other things relating to the juriſdiction and exemy ſo muct 
| of the cinque ports, there are theſe things obſervable :  thoug 
N 1. The liberty of th» five ports dot not hold againf That 
4 king's immediate intereſt; neither would it have fo Mey are 
though this ſalva had been omitted; for the king's ge. eſpe 
8 ? grant is not preſumed to exclude himſelf, without Hattet 
1 { YA words. J. P. g. E. 1. B. R. rot. | loned t 
* 4 2. That although an appeal 3 in the cinque pom "2 3p, | 
; ba . ſome ſelonies, yet, if the defendant be at large in the * ! 
A „of Kent or elſewhere, or in the cuſtody of the marſhal" Pr 
i appeal may be brought in the king's bench for a mum Pon 
+ other felony done in the five ports, and the writ ſhall * we 


rected to the ſheriff of Kent; and when iſſue is joined, 
2 ſurmiſe that the place is within the five ports, ubi br 
mini regis non currit, and that ſuch a place is the next 
it ſhall be tried at that viſne next adjacent; and the! 

of Kent ſhall return the jury, and not the guardian 0 
five ports; for although the five ports be an en 
juriſdiction, yet they are part of the county. V. A 
45. El. B. R. Yelvert. Rep. n. 8. et Crook, n. 22. Cri 
Verrel, T. 43. El. Brayne's Caſe. 

3. In inditements for felony or other matters befo 
mayor and jurats of the five ports, a certiorari lyes ton 
them into the king's bench'; for thoſe pleas are before 
as juſtices of peace: but otherwiſe it is of civil ſuits, 
are in their courts ; and the writ ſhall not be ditected 
warden of the five ports, but to the mayor, &c. of that 
where the inditement depends. Only, if it be ſuch at 

wherein they have juriſdiction, the court may and do! 
it; but if it be of ſuch a felony as is not within their} 
diction, viz. a felony made ſuch after the grant of 
franchiſe, as buggery, &c. there it ſhall not be rem 
P. 8. Car. B. Regis. Crook n. 3. & T. 8. Car. ibiden 
Tindal's Caſe, | | 

7. If in a civil ſuit, in the courts at Weſtminſter, 
be joined upon 2 matter alledged within the five pe 
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| be tried by the viſne next adjoining, by a venire facias 
fed to the ſheriff of Kent or Suſſex, where the port is, 
H. 6. 26. But if a man hath a judgment in the king's 
, againft one that hath lands in the five ports, the record 
be removed into the chancer 
by mittimus to the conſtable o Dover caſtle, to make exe- 
3. et 4. P. & M. Bendl. 

And it ſhould ſeem, that although mention be often made 
e conſtable of Dover caſtle, as the immediate party to whom 
concerns of the five ports belong, it in truth concerns him 
ſo much as he is conſtable, but as he is guardian of the five 
, though commonly the ſame man be both. 

That notwithſtanding the exemption of the cinque ports, 
they are liable to make execution of the king's mandatory 
ts; eſpecially in matters relating to the liberty of the ſubject, 
matters of ſtate. Jide mandate to deliver a party cauſeleſly 
ſoned there, Clauſ. 21. E. 1. 7 
ti 33. E. 1, libro parl. where 
ſoned by the warden of the five ports, by the king's precept, 
in the precincts of Dover, and after reſcued by the barons of 
er, upon pretence of an arreſt contrary to their liberties ; 
they were fined to find a ſhip four months for this con- 


On. 


113 


by certiorari, and thence 
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mcerning the cuſtoms of goods imported and exported. 


. 
The order and method of the whole enſuing diſcourſe. 


AVING in the former Part, as preparatory to this, gone 
through the examination or hiſtory of the ports, I now 
nd to the hiſtory or narfative of the king's cuſtoms, in 
I ſhall proceed in the order enſuing. © 

e cuſtoms, that have belonged to the crown of England 
t of the revenue thereof, are of two kinds, viz. the in- 
uſtoms, or the maritime cuſtoms. | 
e inland cuſtoms, as I may call them, are thoſe preroga- 
venues, that ariſe within the land for the maintenance of 
al ſtate; of which ſome are ancient and fixed in the 
as goods of felons, fugitives and outlawed perſdns, 
ſtrays, tolls of ſeveral ſorts, &c. : ſome caſual or oc- 
; as hideage, cranage, eſcuage, tallage of his de 
„ tenths of boroughs, —— ſubſidies, cc. 
maritime cuſtoms were of two kinds, viz. ſuch as were 
nd hereditary, or ſuch as were caſual and temporary. 
hxed or hereditary ſeem to be of theſe kinds, viz. 
duch as are ſettled in the crown by the common law. 
i is that of priſage. | 

duch as are ſertſed in the crown by ſpecial cuſtom. Such 
boſe cuſtoms of ports, that by preſcription or uſage are 
o the king, or other lords of ports by derivation from 
 expreſly by charter, or implied by preſcription, 

duch as are ſettled in the crown originally oy act of 
ment; as the great cuſtoms of wools, woolfells, and 
er, 1202 4 | 

duch as in their original were only by impoſitions, but 
mg uſage have obtained the reputation of a right; as 
umom of cloth, 


I 2. 4 5. Such, 
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. Such, as are fettied by compoſition or contrad; 


thoſe that were ſettled in the crown by carta mercaty 
merchants aliens. | 
Of theſe I ſhall diſcourſe under the ſeveral periods 9 
times wherein they began and taok place, and ſhall ſhey! 
original growth and interruption, according to the ſeven 
ries of the times relating to them. 
The caſual or temporary duties were ſuch as had no 0 
or Axed Eontinuance 3 and they were of two kinds, vie. 
1. Such as were granted by parliament, ſometime 


if it ha 
ily of th 
f butlex 
is call, 
ſometin 
n with 


years, ſometimes for life; ſometimes in one prop fro gue 
ſometimes in another; as the various ſubſidies of m mu i 
and poundage. | um, bi 


K maris 


2. Such as had the inception by impoſition by thek 
ſagio of 


grant of patent, either in the intermiſſion of thele ſub 
or by way of acceſſion to or augmentation of then 
upon wines principally, began by queen Mary, and 
ouſly continued by intermediate viciſſitudes until thi 
Theſe alſo I ſhall take up in order, and in ſeries of tn 
they arrive, with the ſeveral laws occaſionally made with this ſec 
tion to theſe duties, as they occur in order of time. 


And becauſe priſage of wines ſeems to be an ancient ii Of wh 
tive duty taken by the crown in all times, I ſhall begin I In . 
courle with that duty. Then I ſhall deſcend to thoſe i Whe: 
able duties ariſing by uſage in ſeveral ports, And then Wh What 
take up the conſideration of thoſe other cuſtoms, both W- Who 


and temporary, according to the order and ſeries of the 


veral times, and the ſeveral kings reigns in which they title 
or were augmented, diminiſhed, repealed,” revived or af or the 
And when 1 have gone through theſe, I ſhall have fn; althoz 
what I intended in this particular, viz. ? profundo atighftion ma 
antro vecligalium maritimorum origines ac pregreſſus in Ang, or on! 
trahere ac luci reddere. to al] ſo 
| For the 
FE nt roll 1. 
—— — tition « 
* EG ü in parlia 
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| I 3 „ 30 tons 0 
Concerning priſe ge of wines ; its nature, original, and I znother 
| I $ee- 4 10. A- A 30. 2 the 17. R 


RISAGE of wines is an ancient inheritance of the ie 
of England; and is no part of that prerogatin , cheſer 
is called purveyance, to e proviſions for the > 4e 2( 
houſchold ; "but irg a fixed Tettled inheritance, N J'dgr 


P Mmbly in its original it might take its riſe from 


o 
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| therefore it was agreed, 40, 41. Eliz. in a 9% 1warroute 
inſt Haughton, who had the priſage of Lopdon and the ports 
cent, and the office of Butler there, for years by the king's 
t, that it was grantable for years or otherwiſe. In Ire- 
„it hath heen received to the uſe of the crown by the 
1 of the Butlers, now earls of Ormond, being the king 8 
f butlers of Ireland by tenure, 
is called in old ſtatutes and charters rea priſa 1 
ſometimes certa priſa, viz. two ton of wines in every 
n with 20 tons, one before the maſt, one behind, — 
pro guolibet dolie, Vid. cartam 18. H. 3. ciuibus London. 
mus inſupor eiſdem ciuibus, per tatam terram et patgſtatem 
um, ubt veniunt cum aliguibus merrandiſit, ac etiam per amnes 
maris tam citra mare quam ultra, quad quiet! Ane de theelonin 
lagio & omni alid cenſuetudine,, excepta antiqud riſa ng/ird 
Wz- unius dolii aute malum et alterius retra maſum, viginti 
s pra dolto ſeſvendis. 
bis twenty ſhillings per ton is at this day turned 1 the 
nt of freight, as I take it. 
this ſection I ſhall declare, 
Of what priſage is due. | 
Of what quantity.and by what proportion. it is dye. 
I. In what manner to be taken. 
When it becomes due. k 
What remedy for it. by 
. Who are diſcharged, and by what words, 


y, and 
til this 
s of tin 
de with 


. 


ent ſul 
degin u 
hoſe cu 
d then 


both 4 

of the tres may have it in point of pernancy, and hy what 
h the | tit e. 0 
ed w/ For the firſt of theſe, it ſeems it is due of all ſorts of 
have f; although, Rat. Parl. 8. E. 2. m. 16, it ſeems there was 
do anti lion made, whether this prerogative extended to Renifh 


„or only to Gaſcoign wines. But it ſeems that it ex- 
to all ſorts of wines; and ſo it hath been ruled. 

For the quantity of which it is to be taken, in che par- 
nt roll 1. H. 4. n. 161. and 2. H. 4. n. 109. it is recite 

etition of the commons, that this dyty commenced b 
in parliament (but it is nõ 
"=" oy Nat grant it Was prove | aden 
zo tons of wine, the king ſhould have one ton-betore the 
another behind the maſt; and that it was ſo uſed until 


in Ang 


„1 the 17. R. 2. when John Ja biſhop of Saliſbury, 

« of tber, {97 cemufment ot Jans au 8 fin le — 2 
rogative FIR cheſcun port devert le South et „de cheſcun 10 tuns 
„ the © 4 20 bunt 2 tuns, pur Ie priſe, encounter les uſages ; 
ance, W'® n had been given in 16. 17. R. 2. in the 


exehaquer 


Le Paw 
e 


1 
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exchequer againſt ſome Weſtern merchants accordingly; 
=—_ pray remedy. All the anſwer that could be obtaine 
both theſe petitions was only, ſoit uſe come ad efte uſe d 
But certainly the conſtant practice and right hath been, 
the king to have two tons for priſage of every ſhip laden 
twenty; and accordingly it is declared in the bill that g 
both houſes, 17. Car. I. for tonnage and poundage, ol. 
And as to the taking of one ton of every ſhip laden Met if t 
ten, it hath been the conſtant practice of the farmer of 
priſage to take it accordingly; and very many decrees in 
court of exchequer are in affirmation of it. And accordi 
in an old book manuſcript, intitled, Conſuetudines et Uſu 
Sandwict, begun by Adam de Campney 29. E. 1. but conti 
to the latter end of E. 3. viz. fo. 3. Item dominus rex hal 
priſam ſuam, et cuſtodem priſe ſue, qui capit priſam in hunt m 
de qudlibet nave tarcatd vints, utrum 7 — 3 vel may 
dammodo gerat 20 dolia, et venerit vel ibus Vaſconiæ u 
aliis portubus ubi vina creſcuntur, et velit ire ultra mare u 
locum aliguem in Angliã ubi cuſtos priſe fortt non eft conſtitu 
i debet diſcarcari in eadem villa, unum dolium, quod eligere wi 
ante malum, et aliud dolium poſt malum, ſolvendo pro illis i 
doliis gos. ſcilicet 208. pro utroque. Solet tamen ipſe cuſles t 
duo dolia pro 408. ut prædictum, vel unum dolium et nibik 
aliud non eft recta priſa. Si autem fuerint in dict nave 19 
vini, non capiatur de illis niſi unum dolium pro 20s. ef fi 
10 dolia vini, capiatur unum dolium ; fi verd q dolia vini f 
nulla priſa capiatur. Et ab i/td priſa ſunt omnes barones f 
portuum liberi. 
And in an ancient manuſcript book, that I have ſeen, toi al in | 
ing the cuſtoms of London, written about the middle of 
E. 3. there is this memorandum touching priſage. Le 
vines al veps le roy. Si q tonneaux de vin venent, ou meins, en n 


on en un bat, le chamberlein le rey riens prendra à la priſe it to the 
droit; fi 10 tonnequs de vin venent, il doet prendre un tim 2 ation 
19 tonneaux venent, il ne prendra forſque un tonnel; en 20 chant to 
neaux le chamberlein prendra 2 tonnells; et fi 100 tonneaux ug diviſion 
enſemble en un neif venent, le chamberlein le roy ne duet prenint (0 the 
gue 2 tonneaux ; et ſi un grant 57 que vient ove vines, le ** it 
diſc en batteaux avant que il veigne en havene, tt ly the v 
fuive les batteaux ove les vines remanants deliver al gg” © to 
le chamberlyn ne doet prendre ne de la neife ne des butt, 

un fol priſe ; et fi de les mariners de la neif ou de les ., one ff 
la priſe le roy eit efire priſe a Sandwic ou d aucun ui This (ame 


de la mere per le chamberlein ou per autre bayly d ceo aut 
le roy, ne diet le chamberlein riens prendre a Londres, 
tout le potuer le roy doivent les merchants, a que les vines ſil 
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per la primère priſe ; et 9 torneaux ou 19 tonneaux ve- 
nd codes AF .chamberlein de prendre le fiance on 
ment de merchants, d qui les vines ſont, que eux ne ſont ne ſe 
en tiel manner faire vener les vines per parcel pur toller ou pur 


| le priſe naſtre ſeigneur le roy. 
Aw nee the king is not to 


any priſage pro rata, but the merchant is to be diſcharged 
of 


Yet if the lading of the ſhip with a ſmaller proportion than ten 
e apparently fraudulent to deceive the king of his priſage, there 
rees in We been ſeveral decrees in the exchequer-chamber, for the re- 
of the king and his farmer againſt ſuch fraudulent lading, and 
a proportionable allowance to the king or his farmer, though 
lading of the ſhip were under ten ton *. 

of inſtance ; a merchant at the port of AZ in France hath 
ton of wine to ſend for England to the ſame port, viz. to the 
of Hull or any other port; and there are ſeveral ſhips in the 
of A. bound for the port of Hull; and the merchant may 
ſto if he pleaſes. for all his wines in one of theſe ſhips, 


ian ie will ade them all in three ſeveral ſhips bound for the ſame 
liger vz. eight in one ſhip, ſix in another, and ſix in another, 
iin Abound for the ſame port: in this caſe, though in ſtrictneſs of 
2 no priſage be due, yet the king ſhall have his full priſage made 


py b d to him, by decree in the exchequer- chamber; for it is ap- 
ent fraud to deceive the king of his duty. And accordingly it 
decreed in the caſe of fir William Waller and a merchant of 


t. 
ut if there be ſeveral proprietors of ſeveral wines under 10 ton 
ce, though in all amounting to 10 or 20 ton, and they lade 


ſeen, u all in ſeveral ſhips under 10 ton in a ſhip tothe ſame port; 


iddle of 


i the ſame man be proprietor of ſeveral parcels of wine a- 
Li ting to 20 ton, and for want of ſtowage in one ſhip lade 
ins, en > in ſeveral ſhips in ſmall parcels upon neceſſity, though all 
priſe le o the ſame port; here the wine ſhall not be charged by 
n tomy putation with priſage. But then it is incumbent upon the 
J; 1 chant to make it appear, that he was conſtrained by neceſſity 
neaux ff divion of them; becauſe otherwiſe, coming from the ſame 
r pref *2 the fame port, at the ſame vintage, or at or very near the 
vines, e time, it carries a preſumption of fraud primd facie. But it 
ne, et li de the wines of the ſame proprietor, and come from ſeveral 
r or to ſeveral ports, or from the ſame. port to the ſame port 
** e acc. the Attorney-General v. Shirt, Hardr. $6. and the precedeats there 


3 and allo the Attorney-General v. Horſham, ibid 477.—EviTor. 
cun aug This ame caſe is reported in Hardr. 218.—Ev1 Tor. 
ces auii 
ndres, 


vines ſo 


at 


1 
[ 


| 
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at feveral conſiderable diſtances of time, then no ſuch fn It h: 
preſumed; and therefore he ſhall not pay priſage for all hia v tion? 
by way of computation of all the quantities together, 9. Jac 
If a man lade aboard a-thip about g ton and under 10 ton, " i 
by the help of the court of equity the king ſhall have one tu e. A 
priſage, though it be under ten; becaufe by the conſtant pu e bulk | 
of the exchequer it hath been held a covenous lading ; and . It w 
quently decreed : but in that caſe the king cannot ſeize, but ufftor ſho! 
relieve himſelf in the court of exchequer chamber. yare 4 
III. In what manner to be paid or received. rioht 0 
(1.) Although the uſual expreſſion of priſage when a ſhin of th 
laden with 20 ton is, that one ton ſhall be taken for priſage bez. As te 
the maſt, another behind the maſt; yet the king or his butleMhices hel 
not-bound to take them in that order, but may take them ¶ goods 
behind or before the maſt : for otherwiſe the merchant might being 
ceive the king by covenous placing of his wines; and this is Mud not 
the circumſtance ; for if there be but ten tons aboard, the lier two } 
ſhall have one for his priſage: and that was accordingly refs grante 
upon demurrer H. 8. Jac. B. R. Kenicot et Bogan, reported duty du 
juſtice Yelverton. yy ; merchai 
(2.) The king is to pay for every ton taken by way of pri v civiun 
208. which, as it ſeems, is far freight. unladin 
„ (3-) The wines taken by the king or his farmer for piii and co1 
ought to be diſcharged of cuſtom and ſubſidy ; for priſage tor ſtan: 
kind of cuſtom itſelt, and it is no reaſon that cuſtom ſhou and { 
paid for cuſtom. If itſhould be paid by the merchant, he il broke: 
lbe charged for cuſtom for what belongs not to him but t nd tho 
king; and it is impoſſible, or at leaft improper, for the king, yet | 
his farmer to pay it to himſelf. the ex 
( 4.) If ten 4 aber merchants lade in one ſhip each of the upon 
ton of a ſeveral kind of wine, the king may ſeize which tu ekt of h 
pleaſe, though it may be double the value to any of the reſt; Wnleating 
the merchant, whoſe wine is ſeized, ſhall have average, or a When 
able contribution, from the other merchant whoſe wines er till 
ſpared, by decree in the court of exchequer-chamber, the me 
IV. As to the time when it becomes due. other } 
(1.) It is not due by the lading of the wines aboard in FHs or p 
or Spain, or other foreign countries. — a plain 
(2.) It is not due by the coming into the narrow ſeas, 0! Mt. An 
king's dominions, 
caſe is \ 
lt is alſe 


ed in 1. 


(3 
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tion into the port. 
9. Jac. B. R. Waller and Hanger, reported by divers re- 


o ton, *, The citizens of London are by charter free from 
one tue. A citizen having wines at fea and others in the port dies 
nt p bulk broken, > | 

and 6 . It was held firſt, that for the wines abroad at ſea the ex- 


tor ſhould be chargeable, becauſe the duty is not due while 
yare vina civis; though others thought, that the executor 
right of repreſentation ſhould be diſcharged of the priſage 
nof thoſe, when afterwards unladen. 


n a ſhi 


riſage bea. As to the wines in the port, the court was divided. Two 
his butleWſices held, that the duty was not due till bulk broken, though 
e them Wiſh goods were in the port; and conſequently, the executors' 
it might deing citizens at the time when the duty became due, they 
d this is Mud not partake of the privilege granted to citizens.— The 
rd, the Mer two held, they ſhould be diſcharged by virtue of the privi- 
gly refolie granted to the citizens. Firſt, becauſe they ſuppoſed 

reported] duty due by the bringing of the wines into the port by way 


merchandize, or at leaſt fo far fixed that they might be ſaid 
 civium at leaſt when the duty was fixed, though perchance 


ay of pri 
unlading might be a circumſtance requiſite to the aſcertain- 


r for pri and compleating of the duty. Secondly, becauſe the ex- 
- priſageWitor ſtanding in loco teſlatoris is poſſeſſed in right of the teſta- 
m ſhould; and fo though the duty ſhouuld not be compleated before 
nt, he broken, yet at that time they were bona civis. 


m but te 


Ind though the court of king's- bench were divided in opi- 


the king, yet before that, MH. — — in Scaccario, it was ruled, 
the executor ſhould be diſcharged of priſage; but princi- 

ch of the upon the laſt reaſon, becauſe the executor hath the wines 
which ta heht of him that was a citizen; but not upon the point of the 
the reſt; Wyleating of the duty by the importation into the port. 
e, ora When bulk is broken, then, and not till then, priſage is 
ſe wines er till then the merchant hath not ſufficiently aſcertained 
Is the means to trade in that port, and it may be he may go 
other harbour : but when bulk is broken, that is, when 

rd in Fus or part of them are unladen to be laid on land, then 
by a plain evidence appearing that he mezns to fix on this as 
y ſeas, of And accordingly the law hath been always held, that 


|t is alſo reported, but not ſo much at large, id Mo. 832. It is cited and 
(% ied in 1. Sid, 130 and Hardr, 302.—EviTor, | 


if 


It hath been doubted, whether the duty be not due by he "3 


aſe is very fully reported in 3. Bulſtr. 1. 1. Ro. Rep. 138. and Cathr. 


— 2 — * = —- —— - - o — — — 
—— — r* — — — — — 


part were unladen. 


And that is the meaning of that writ, 1"* Pars Pat. 28. 
m. 21. Rex omnibus ſalutem. Quia de ſolutione priſe mſire 
rum in regno noſtro Anglia, Sc. quoties et ubi fieri debent, 
vertitur in dubium ; nos, ad tollendum hujuſmod: dubium, wohi 
omnibus quorum intereſt, innoteſcimus per præſentes, qudd ubia 
infra regnum noſtrum Angliæ navis aligua vinis carcata applia 
et priſa neftra de vinis illis ſemel ibidem rite ſoluta fuerit, a 


lutione priſe predifte per litteras pincerne noſtri vel alio u 
gitimo conſtare poterit, fi navis illa cum vinis illis alibi int 
regno poſtea pri priſe noſtra predifta de vinis proediti 

31. E. 3. m. 11. pro mercatoribus Hiber 


For where the bulk was firſt broken, the priſage was ta 


non debet. auf. 


the whole lading. 


And with this agrees the reſolution of the caſe of Ken 
and Bogan, H. 8. Fac. B. R. before cited. In trover and 
verſion for a ton of wine, the defendant pleads, that the k 
ſeiſed in right of his crown of the priſage of wines, viz. out d 
ſhip importing into any port from any parts beyond the ſeate 
of wine, one ton; and out of every ſhip importing 20 tal 
any port et ibidem exonerat. two ton, the one before the mal 
other behind the maſt : and then ſhews the grant of the of 
chief butler to ſir Thomas Waller to take priſage, &c. 
there were imported from Bourdeaux into the port of Exer 
ſhip 20 ton of wine, and that nine of them were unlade 
that two ton were due to the king for priſage, and that fi 

: them, &c. Upon der 


fendant took them and converte 
theſe points were reſolved : 


— —— — —— w 
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if the merchant unlade any part of his wines, though he u 
not all, yet priſage ſhall be paid for the whole lading of thath 
Clos. 40. E. 3. m. 22. pro Stephano Ward. 
La the record appears to be thus: The prince as 0 
Cheſter had priſage of wines unladen within any py 
Cheſter. Stephen Ward, merchant, brought ſome 
from Bourdeaux to Liverpoole in Lancaſhire, et cert 
vinorum eorundem ibidem diſcarcaſſet, ac Ricardus 4 
pincerna nefter priſas neſtras de omnibus vinis in eddem nay 
i/tentibus ad opus naſtrum recepiſſet. The merchant went to} 
in Cheſhire with the reſidue of his wines, and the prince's of 
demand priſage of thoſe wines that were brought thither; 
were prohibited by the king's writ, becauſe the priſage wa 
merly paid to the king for the whole ſhip's lading, 


4 
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| he i. If a merchant import 20 ton of wine, though he un- 
' that fe but part, yet he ſhall pay priſage for the whole; for 

The che bulk be once broken, it ſufficeth to the king for all 
a ext 


7 2 7 ; | 
2. Although his plea be ſpecial for all unladen, yet it is 


me x enough to entitle the king if part be unladen. 
_ 4 That though his plea be ſpecial, viz. for one before 
us 


maſt, another behind, and the averment be general, yet 
plea is good ; for the king may take his priſage in any 
of the — 13 

d although by the ſtatutes of 28. E. 3. cap. 15. 20. R. 2. 
4: and the firſt rule in the book of rates, if a merchant 
s bulk and unlade part of his goods, he ſhall not pay 
ly or cuſtom for the reſidue ; yet theſe laws extend only 
oms and ſubſidies, and priſage comes not under the name 


t. 28. Naoms in thoſe acts; and therefore if bulk be broken in 
' no/ire ii be ſhall pay his priſage for the whole lading. And 
Lebent, Wit hath been accordingly uſed, though it ſeems it ought 


intended of breaking bulk of part of the wines, not of 
der commodities of the ſhip's lading. 

tin ſome caſes the breaking of bulk, or unlading of part 
wines, doth not entitle the king to priſage for the reſt, 
| theſe caſes : | 

. In caſe of neceſſity. As if the mariners unlade part 
reaſon of a tempeſt or leak of the ſhip ; this is no 
aking of bulk to entitle the king at leaſt to his full pri- 
of the reſidue, becauſe not done to the intent to trade, 
for — 

of Ken, In caſe of a cuſtom or uſage.— Trin. 33. E. 1. B. R. 


over an 85, Hibernia, the cuſtom of payment of priſage in Dub- 
at the e The uſe there is, if a great ſhip laden with wine 
2. out ade for the port of Dublin, becauſe the haven is not able 
the ſea uear a great veſſel with his full lading, they uſe to unlade 


g 20 008t at Dalkey, and ſend it in by lighters into the port of 
the mblin, and no priſage is paid for this till the ſhip is come 
i the reſt of his lading ; and then the king's officer 
es his full priſage of the wines brought in by the light- 
or of the reſt of the ſhip's lading, at his election, but 
ale to be made by the merchant till the priſage paid. 
d _ much ſhall ſerve touching the time when the duty 
due. | 
Touching the remedy for priſage, the proper remedy is 
by the king's officer; and thereby the property is 
ed, But if the officer be hindered from ſeizure, or if 
gs duty be ſtolen and not paid, it doth not induce any 
ure of any of the other goods that come, as it doth jn 
of cuſtoms, as ſhall be ſhewn in due time, But the 
| king 
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PA 
king or his farmer may have an action of trover and c To 
on; or an information lyes againſt the merchant to be had 
the value, and againſt thoſe that kinder the king's of ng pro 
ſeizing the priſage, whereupon the party convicted ſu i. A 1 
fined and impriſoned. And this is frequent at this day, We(cript! 
very ancient. Vide Hill. 7. E. 1. rot. 14. the caie of Mit to t 
bot of Melia, againſt whom an information was exhibu Var. in 
the king's-bench for hindering the king's officer to take ¶rnwal] 
priſam vini domino regi fpettantem, viz. de ung dalio vini ane 2 The 
lum et alio pſt malum. Vide Hill. 13. E. 1. B. R. rot. 2 Pole pre 
to/. But tor cuſtoming wines in the names of thoſe thaWfclcriptic 
free from priſage, a puniſhment is ardained: per ſtatute 1, Wunty-pa 
e. g. age b 

And thus much alſo for the remedy. Only I ſhall addi lage n 
that in caſe of cevenqus or fraudulent — of wine 3. A n 
lading of above g ton and under 10 ton, whereof befom arge of 
uſual remedy hath. been by Engliſh bill in the excheglW", as f. 
chamber, being a court of revenue 3 where, if the fraud comm 
pears, the value of the wines juſtly due for priſage hath Wt pre 
commonly decreed to the king or his farmer againſt the granted 
chant importer. 22 4 nsferred 

Touching the diſcharge of priſage, and the liberty off&1{charge 
ſage tranſlated to a ſubject, which are the points mi ges of c 
for the abſolving of the enquiry touching priſage, it ui But, 4. 
declared in the next chapter. | I prilag 

> priſage 

; ve to th 

N al chai 

GS III. | merch; 

a . adjud} 

Touching exemption from priſage, and the iranſlatiom tian m. 
5 PIs 17750 * ſubjeft. 4 N i fubſid 

| debitis 4 

HE duty of priſage is a prerogative of revenue bl and th; 

ing to the crown, as hath been ſaid in the former by colo 

ter. But yet it is not ſo inſeparable from the crown, e by ſpe 
perſonal to the king, but that it may be diſcharged ore. I 
ferred. In this chapter therefore 7 will ſet down the of priſa 
things, viz. — gra 

I. How it be diſcharged.” mer 

II. How en * t be it © 

I. Touching the diſcharge of priſage I will ſet down ther but! 
things : | il. word: 

(J.) The manner how it may be done; and As tou 

(2.) Who are thoſe that have the diſcharge of priſage Se of pr 
how far that diſcharge extends. there v 

(1. ) To! ave bee 
ie priſeab 
Age, as 7 
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JT ouching the former of theſe, how this difcha 
be had, I (hall ſet down the learning thereof in t 
ing propoſitions. x __ | 
. A man cannot have a diſcharge of this duty ſimply by 


8. 


] cone 
to rv 
; officer 


ed ſha _—_ _— 

ay eſcription ; becauſe it is an inheritance due of common 

of t to the crown. And fo it was accntdingly ruled M. 

hib Jac. in Scaccario, in the caſe of the town ot Fowey in 
{ nwall. 50 

m_ 2, Though a man cannot have a diſcharge thereof by a 

rot, 2 Pole preſcription, yet he may in ſome caſes have it by 


ſcription by reaſon of another thing. As he that hath a 
ty-palatine by preſcription, may have a difcharge of 
ſage by preſcription ; for he -y by preſcription have 
iſage in point of pernancy, as ſhall de ſhewn. 

z. A man, or town, or corporation, may have a diſ- 


le that 
ute 1, 


all add 
of wit 


fore Nirge of priſage by charter; and this is without all queſ- 
— Wh ſhall be ſhewn. If che king grant to the mayor 
ie full commonalty of the city of London, qudd omnes ofves ci- 
e hath Whois prediiie ſhall be free of pruſage, though the charter 


granted to the corporation, yet the exemption is well 
nsferred thereby to particular perſons; and fo in caſe of 
liſcharge of toll, of putting into juries, and the like pri- 
eges of diſcharge. WR 

But, 4. Although the king may grant an exemption 
m priſage, yet it ought to be by ſpecial words mention- 
> priſage ; for general words of all cuſtoms, or words re- 
ve to the liberties of others that have that exemption by 
al charter, will not ſerve. ide the cafe of the Vene- 
| merchant cited by Tanfield, Davis Rep. 17. to have 
n adjudged in the exchequer. The king grants to a 
etian merchant, that he ſhould be quit de omnibus ruſ- 
in ſubſidris et impoſtionibus et omnibus aliis denariorum ſum- 
lebitis et ſalubilibus pro quibuſcunque mercundixis impertan- 
; and that he ſhall be as tree as the citizens of London: 
former by colour of this he claimed to be free of priſage; be- 
ſe by ſpecial charter the citizens of London are free of 


oft the 
erty of 
'S remal 
7 it f 


= age. Yet it was adjudged, that this did not diſcharge 
o a the of prifage ; becauie priſage is not Tpecially expreſſed in 


ume grant, —Perchan ce the caſe might be of butlerage; 
wſe merchant-ſtrangers have an exemption from priſage. 
de it one or the other, it will be alike in both; for 
et down #1 n nor priſage will be diſcharged without 
al. words. 

As touching the ſecond matter, viz. who have ſuch 
ge of priſage, and how far their diſcharge extends. It 
there was once an attempt, that all the king's ſubjects 
have been diſcharged of priſage, paying for every ton 
ie priſeable 20d. and for every pipe 6d. at the ports of 
ne, as aliens paid. Rot. Par. 16. R. 2. #. 29. And it 
Came 


f priſage 
x.) Tot 
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came near to a bargain ; for the king's anſwer was, i 
lent payer deux ſould per cheſcun tennel de vine permy le ru 
bien deins franchiſes come de hors, le roy woet gu ils ſoient gi 
ſa priſe, et fi non ſoit uſe come devaht. But nei | 
effect; and ſo it ſtands as it did before. 
There were three great bodies that had an exemptiag 

priſage. | 
I. Merchant-ſtrangers who by the carta mercatoria d 
E. 1. which we ſhall ſee hereafter mentioned at large, 
diſcharged of priſage, and by contract were to pay nomiy 
tume 25. de quolibet dolio vini quod adducent vel adduct faci 
tra regnum, which 28. per ton is commonly calied butlery 
2. The charter of exemption granted to them of the i 
ports, 1. E. 3. viz. to be quit of toll per totam terran 
teſtatem noftram ; et quod non ponantur in . rations ff 
tenure contra voluntatem ſuam ; et qudd de proprits vini | 
quibus negotiantur quieti ſint de recid priſa naſird, viz. 4 
. dolio vint ante malum, de alio poſt malum. It is true, thit 
— ports claimed an exemption of priſage long beſt 
preſcription, but it was never fixed till this charter, viz. ( 
1. E. I. m. 5. Touching this exemption, it is to be obſe 
1. That this exemption from priſage, did not exte 


etiam 
ucceſſoru; 
Ipon thi: 


butlerage, neither doth at this day: and therefore, . the fo1 
munia P. 7. E. 3. in Scaccario, inter Rodman de Pul - Tha 
argea 


cernam regis et Petrum. Garcy, et alios comburgenſes de Sa 
it is reſolved, that w merchant alien was made 


man of one of the cingaeÞorts, yet he ought to pay 
rage; for the lick charged of priſage by a co 
paying 2s. per ton; and the exempticn granted t 
cinque ports expreſly from priſage, would not be coul 
to extend to butlerage, which was another thing, d 
ariſing in reſpect and compenſation of priſage. 
2. That this exemption extended, and extends at 
day only, to thoſe wines that are brought into the 
ports: and therefore, if a merchant of one of the e 


is a Citi: 
aucer, 
parliame 
ly to citi 
erding!) 


ports import wines into his own port, or any other « of th 
cinque ports, he ſhall be diſcharged of priſage, dy“ bien #: 
of the charter; for as they claim and have their lib"? le rea 
one common charter, ſo they are to this purpoſe bu parer 
common port; and ſo the freeman of one of the cap" in t. 
ports ſhall have the exemption in another of the d uled, th, 
ports. But if a freeman of the cinque ports import 
by way of merchandize into the port of London, « Arora 
any other out- port, not parcel of the cinque ports, Wet. — 
pay priſage; for the privilege was given in reſpect M ibtory 


0 of the ci 


place principally, and not of the perſon. And accord ca 


it was ruled upon great debate in Camerar. Scaccarii, 
ac. in Swinerton and Thornbull, 
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„ ;. It doth extend only to ſuch as are truly members of 

+ re cinque yarn and pay ſcot and lot there; and therefore 
xciently thoſe of the cinque ape were fined, if they did 

lourably admit any perſon-to be a freeman of their ports, 

hat was in truth no inhabitant, merely to gain the privi- 

viz. fi aduveeare voluerint aliquem de libertate ſud efſe qui 


n eft, ; 
155 third charter of exemption is that which was grant- 
o the city of London in the ſame year, Viz. 1. Ed. 2. 
ch runs thus: Pro melioratione civitatis noflre London, TA = 
„ Duid iidem cives noſtri de dFiliis et contributionibus, © 
ſcut homines burgorum, et quad contribuant cum communitate 
inoftri ſicut homines comitatuum * ; et quod de omnibus aliis tal- 
at quieti ; et quad nullus captor facet aliquam priſam in ei- 
te predicts vel extra de bonis civium, niſi flatim dabitam faci- 
lutionem ; et quod de vinis ciuium nulla priſa fiat per aliguem 
frorum noſtrorum, vel hæredum naſtrorum, ſeu alterius, contra 
voluntatem, 9 uno e malum, de alio _ 2 
m, ſeu ali 10 „ ſed inde perpetud ſint quieti. Probi- 
2 nullus oficiarius, ſeu — weft, heredum 
ucceſſorum neſtrorum, mercandizet = civitatem vel extra. 
pon this charter the ſame concluſions are to be made as 
the former of the cinque ports, viz. 
1. That if an alien become a fregman of London, yet he 
chargeable with butlerage, notwithſtanding this exemp- 


In. ; . 
2. That a freeman of Lond ul; by virtue of this 
ater, be diſcharged of the pl winks iahported in 
itol, or any other out-ports ; Hut his diſcharge extends 
y to wines imported into the port of London, whereof 
ls a citizen. It is true, that Rot. Parl. 11. H. 4.n. 73. 
aucer, being then the king's butler, exhibited a petition 
parliament for the declaring of this exemption-to extend 
ly to citizens reſient et demurrant deins le citty ; which was 
rdingly declared. But in that petition he recites, that 
of the cinque ports and London are enfranchiſes en 
le bien et franc aller avec lour vines ld, ou lour plerra, 
i realme d Angleterre, ſans aſcun priſe d noftre ſignior le 
ent pater. 
tas in the caſe of the cinque ports before mentioned, it 
uled, that the exemption of the cinque ports did not ex- 
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ie preceding paſſage is exaQly agreeable to the manuſcript. But I think, 
' manuſcript is erroneous. In the publiſhed charters of London, the trani- 
the paſſage here intended to be given is, that the citizens, * ſhall be taxed 
wuributory with the commonalty of our realm as common perſons, and ver 
0 of the city ; which word not I take to be neceſſary to the ſenſe of the 
though aot conformable to the tranſcript of Lord Hale's manuſcript, —-—— 


tend 


btn... Aft. it. >. — 
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1 
tend to wines imported into other ports; fo in Mirbach t 
Car. 1. in the exchequer- chamber, between Sir Wik I 
Waller and , a caſe was made upon an Engli * ng! 
there preferred, wherein the queſtion was, whether the Wi {the w 
emption of the citizens of London, by the chatter of of. 
E. 3. or otherwiſe, did extend to wines imported by they 1 thin 
Bie or other the out- ports; and after ſeveral argum 
it was und voce reſolved by the barons as followeth, vlt. Touch. 
1. That the king, by ſpecial words, might exemy [tive 
citizens of London from priſage in the out · ports vil... ybe 
the words had been quod de uinis civium anile privy. . * 
infra ciuitatem vel extra, as ſome other exemptions in n 
ſame charter are 8 viz. that of exemption from kant: 5 
veyance without preſent payment. 7 
8 But that this exemption from priſage doth only a "bn. bps 
to their wines imported into London, and not into thei þ villa, 1 
ports, Firſt, becauſe the — granted in tuiti d of th, 
tis, not perſonæ; for it is pro melioratione civitatit: urn 
this me ſhould extend to the goods of citizens * triſe 
ported in the out-ports, it would carry the trade of wii. frifa 
from the city. Seeondly, becauſe in the clauſe pref) Touch 
touching purveyance, and ſubſequent touching puri be acq 
the words are expreſs, tam _ crortatem quam extra ; ih it. Fo 
words, omitted here in this clauſe, evidence that it ſho tion, b 
be extendible extra civitatem. Thirdly, becauſe pri; ſo m 
an ancient revenue of the crown, and the charter Vor per 
emption thereof ſhall be conſtrued ſtrictiy, and ſo hageth 
been in all ages; and therefore it was decreed for tuch à ki 
and his farmer, anſwerable to the cafe of the exe y be a, 
of the cinque ports before recited, _ x le king's 
3. That bona civium muſt not be intended of even}, poſh 
man of London. But firft, he muſt Be a freeman of þ 51. per. 
don. Secondly, he muſt be a freeman and inhabiu jc 
London; for though he be a freeman, yet if he inhall:;c...7.. 
of London, he ſhall not fbe exempted from prilag: Wl, only a 
for the wines imported into London. And accordingiit we har, 
is declared by that judgment of parliament, Rot. Pu cale of 
H. 4. u. 73. Eſi declare per le rey per aviſe des feignurs te; appes 
lement, que nulle wit ne enjoy ſe tiel franchiſe en ce at of the 
ne ſoit citizen reſiant et demurrant deins meſme la (ty, I In the 


touts autres demurrants en autres cittyes burghes ou vil", againſt 
enjoyſent lour franchis eux graunt, ſavant tout dit a noftre ant h. 
le roy ſon inheritance in ceſt caſe; and accordingly | of Hull. 
agreed in Hanger's caſe, 9 Fac. B. R. before cited, 

ly, he muſt not only be a freeman and inhabitant, WI. wore cr 
: muſt alſo be a houſe-holder within the city. And th * archb 
P. 43. Eliz. in Snede and Sacheverall, a freeman of E © 
living in London as an inmate, ſhall not have his exem 
for ſuch a man contributes not to ſcot and lot, not 
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cial to the city; and this privilege was granted intuiti ci. 
atis, not perſonæ; and the grant being in diminution of 
e king's revenue, fhall be conſtrued as ſtrictly as may be, 
d the word civis be taken in as reſtrained expoſition as it will 


4 thus much concerning the buſineſs of diſcharge of pri- 


Touching the right of having priſage in pernaney. 
) It is clear, that, by an expreſs charter of the King, pri- 
may be chimed by a ſubject, as well in point of inheritance 
a term of years. And this hath been agteed in all thofe 
| whereih the king's farmer of priſage hath been plaintiff or 
dant: but then as in cafe of a diſcharge, = much more in £ 
pf a grant, there muſt be expreſs mention of prifage. Ge- 
bak of omnes conſuetudines, or euſiumas „ or 2222 * 
la, will not carry this royal franchiſe, 6. H. 3. 51. in 
aſe of the archbiſhop of York. For the king had certain 
ary duties in ports, that were called priſe, as priſe 
u, priſe byſci, Cc. but the priſage of wines is commonly 
fed priſam dini, and moſt commonly rectam priſam vini. 
) Touching/a title to priſage by preſcription, it ſeems it 
be acquired barely H preſcription without a charter to 
tit. For as à 2 of priſage is not acquirable by 
ton, becauſe it excludes the king of a fixed ſettled pr 4 
ie; ſo much leſs can it be aquired by a bare preſcription 
bt of pernancy ; for that doth not only deprive the king of 
tlodgeth it in another perſon. But, 
wch a kind of priſage, as conſiſts. with his majeſty's ref 
ay be acquired by preſcription 3 becauſe it doth not ex- 
he king's duty, but ſuperinduceth another conſiſtent with 
ch, poſſibly, might that be which we find mentioned 
|. 51. per Ald&b*® allowed to the archbiſhop of Vork; who, 
I he diſclaimed the king's priſage, claimed the firſt zaſt and 
under the name of priſage, which was allowed to him; for 
w only a priſage in name, not that refta priſa vinorum, 
we have hitherto treated | © 
caſe of the archbiſhop of York touching the priſage 
ts, appears to be thus.—The king grants to the pre- 
of the archbiſhop of York, priſas ſuas in aqua de 
In the eyte of 15 E. 1. the king brought a 920 
 againit- the archbiſhop df York, to ſet forth by 
farrant he elaimed prijer de vine in the port of the 
df Hull. The archbifkop' came in perſon, and ſaid, 


. van one of the ſpeakers in the caſe hort cited; but Schard vas the cons 
ura the arckbiſhop's claim. EDIT. 


that 
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that he claimed nothing in the priſe of wines per noſme & 


de vines eins le primer taſt et achate de wines. And aftery 
the 4. E. 3. in eyre upon a new quo warrants againſt the 
biſhop for the primer taſt et achate de vines, il dit, qu il d 
primer achate et taſt apris le priſe de rey des vines; et di, 


et touts ſes predeceſſors ont eſire ſeiſies de temps dont nem Nr app 
After this the archbiſhop, upon the vein of his charter, 6. E. 
' notwithſtanding theſe diſclaimers, pretend title to the v crr1ne 
ſage pf wines, viz. one ton before the maſt and one ton in re; 
Upon a gue warrants againſt the archbiſhop for the pri-, anp/ 
wine, the archbiſhop made default; and thereupon the m 4d 
ſeized. Upon a petition in parliament the archbiſhop l pre 
into poſſeſſion, upon condition that he ſnould anſwer the i pro, 
a guo warrants for priſage- A quo warranto was ther! et Be 
brought againſt him in the commans-pleas, which we find 
Hil. 6. E. 3. fel. 11. The biſhop made his title to prag bit. 
the before- mentioned charter of friſas ſuas in aqua de Hired no 
. averred that he and his predeeeſſors had enjoyed priſage of Ws hinde 
ever ſince. For the king thoſe judgments in eyre were al ame in 
and judgment demanded, inaſmueh as the 4 charter Mg to hin 
in ſpecial words priſas vin/, whether it paſſed.  JudgmeWr-/;re; 
given for the king, wherein theſe points were reſolved, nun: i; 
r. The general grant of priſas noſtras will not of thenMemands 
extend to paſs priſage of wines. j quo 100 
2. Though poſſibly a long uſage of enjoyment of i; the bi 
under ſuch an ancient charter, might have expound. That | 
extend to priſage, if there had been nothing elſe in ti y; no 
vet a charter within time of memory of priſas. no/ira ¶ uud ſecc 
the archbiſhop himſelf of record had diſclaimed to have That a 
by virtue of that grant, is a ſtronger evidence aguWirtlepo, 
uſage, that it hath not that interpretation. : fads h 
3. But it ſeems there admitted, that ſuch an ancien us my 


ter with an immemorial uſage concurrent had been! 
title; but the plea being entered ut ſupra judgment ws 
for the king, M. 6. E. 3. fo. 51. Vid. Clauſ. J. L. 
1. m. 14. a kind of ſequeſtration of butlcrage and pri 
the port of Hull, between the king and the archbilk 
that plea determined. 


But aſter this judgment the biſhop ſat ſtill and elaimed 4 

ſage; though, as to the franchiſe of the port and other | | 

by him claimed in the water of Hull, he brought action RE wer 

ward, Aichaeimas 44. E. 3. R. R. Rot. 24. Ebor. te uſual, 
2. Though poſſibly preſcription alone is not ſufficient ¶ le king e 

to priſage, yet it may by preſcription belonging to 2 , as a 

palatinę that is by preſcriptiofi. on or ch 
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pon this title the earls of the county-palatine of Cheſter en- 
dpriſage of wines in the port of Poole, being a port of that 
y-palatinie. Clauſ. 40. E. 3. n. 22. pro Stephans Ward. 
caſe is cited above upon another occaſion. 
pon this title alſo the biſhop of Durham claimed, and for 
t appears enjoyed priſage of wines in his port, Communia 
6. E. 3. Nertbumbr. Memorandum, quod cm dominus rex de 
the vn corone ſue babere debet rectam priſam ſuam de vinis opplican- 
HS in regnum ſuum, viz. de qualibet nave carcata viginti doliis 
Tn ampliùs unum dolium ante malum et aliud dolium retrꝭ malum, 
la ad opus regis per camerarium vinorum ſuorum, pro 208. 
lis pro dolio illi qui vina illa adduxit : idemgue dominus rex, 
wes progenitores 44 quondam rege! Anglie, priſam illam perce- 
as then et habuerunt @ tempore que non extat memoria, alſgue eb 
aliquis alius priſam illam in regno prædicto percipere debet ſeu 
it. The king's butler, — thereupon why he 
red no priſage for the port of Hartlepoole, anſwered; that 
vs hindered by the biſhop of Durham. Thereupon the bi- 
ame in by proceſs; and claimed the priſage in that port to 
gto him in right of hisbiſhoprick; viz. quod ipſe et omnes 
reſſores ſut, à tempore quo non extat memoria, buj uſmodi priſas 
unt ibidem pretextu libertatum eccleſiæ Dunelm. predifte ; 
mands judgment whether he ſhall be put to anſwer with- 
quo warrants. The caſe depending upon ſeveral adjourn- 
5 the biſhop dies. By this record two things appear: 
That in the time of E. 3. there were payable two ton of 
ity; not two of thirty, as is ſurmiſed in the petition of the 
uud ſecond of Henry 4. above-mentioned. 
That as the biſhop of Durham claimed priſage in the port 
1ce- aguiiurtlcpoole in right of the county-palatine by preſcription, 
fas he enjoyed it. ; 
tus much ſhall ſuffice concerning priſage. 


-ment Vi 2 | : . > a eas 


SG A P. IV. 


ning the cuſtomary duties, that are or were ancientiy 
due in ports by uſage or cuſtom. 


NE were anciently very many duties due in ports which 
e uſually called conſuetudines and cuſtoms, which be- 
ve king either as incident to his cuſtoms or as perquiſites 
s, as alſo to other lords and owners of ports either by 


on or charter. , 
K 2 Cuſtoms 
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Cuſtoms incident to the cuſtoms.— Such were the cuſa 
the cocquet, whereof before, viz. two-pence of every merg 
exporting wools. And thereby it ſeems to be queſtionable n 
reſolution of the caſe of Watertord, whether the grant of c 
civitatis vocat. the cocquet ſhould carry the great cuſtoms, ' 
the ſtile of the accompt was de exitibus cocletti. But that w 
may be ſaid for it is, that under that grant they had long en 
the great cuſtoms, which expounds the charter to extendty 
that name.—The cuſtom of tronage, viz. 2d. ob: tor ever 
of wool, whereof before. 
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uſtoms by preſcription belonging to ports, were varic E * 
cording as the uſage and cuſtom was. | 1 
Some were in reſpect of ſhips or veſiels themſelves, In in all 
came into the port; as anchorage and culage or keelage, I The 
were certain ſums taken for the ſhips, in ſome places more the 
ſome places leſs. Vid. P. 40. E. 3. Ret. 73. The carl of rr: giv 


ry, as lord of the town and port of Poole, claimed by pre 
tion quaſdam ouſtumas, viz. pro anchoragio et culagio de qu 
nave in portu predieta applicante duos denarios, et diva 
cuſiumos, &c. and brought his action for diſturbance. 
Again, ſome were in reſpect of goods imported into the 
Thus, in the former record, the ſame earl claimed by pre 
tion d iverſas alias cuſtumas, viz. de quolibet dalio vini inn 
fra portum prædictum applicante duos denarizs, de quatibet « 
averit ponderis duos denarios, de quolibet mille alecis rubee 
denarium ; and brings his action againſt them that diſtur 
miniſter in collecting them. Such were thoſe priſes a 
belonging to the king in his port of Newcaſtle, which a 
fore recited out of the record of 20. E. 1. and ſuch wet 
petty cuſtoms of goods imported, which were ancientlya 
ed to the king in the port of Exeter; and they hold! 
parcel of their farm unto: this day, viz. de quibus infri. 
are thoſe priſes that are taken by the town of Hull un 
title of their fee-farm, whereof wide flat. 27. H. b. 


33. H. 8. cap. 33. 
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Some were in reſpect of their meaſuring of commodiſi n drang 
ported, which were meaſurable by the buſhel, common 5 utragus 
buſhelage, claimed as before by the biſhop of York in Ie Fl 
of Hull, M. 44. E. 3. B. R. ubi ſupra, and enjoyel [pam] Jy 
king in the port of Plymouth, as belonging to the i; [bete / : 
Trematon. | 2 5 

Theſe, and ſuch like cuſtomary duties as the, * 1 
anciently anſwered to the king and other lords c f * 


and they came under the name of conſuetudin 
would paſs by the general grant of omnes conſuetu 


w fit, 


As. 
FARS'TERTIA CAP. IV. 133 


e culla 

y mer portus de D. and a charter of exemption of toil-paſſage et 
nable u c1n/uet dine idm per terram quam per aquamwould have given 
nt of ci emption from them; for they were little elſe but tolls, and 
toms. WW) of the ſame nature; ard accordingly theſe words in the 
t that Wnt charters, mentioned in Davis's Rep. 16. et alibi, and eſ- 
long eu in old charters, had relation to theſe cuſtomary duties. 
ctendio t theſe are not properly cuſtoms. The difference ſtood 


or ever\{ipally in theſe things: | 2M 

. Theſe were ſettled by preſcription and uſage in ſeveral 
ts; and therefore varied according as the ſeveral cufton s 
ſeveral places obtained. But guſtoms were regular and cer- 
ninall places ; I mean ſuch as were truly ſuch. 


2. Theſe belonged to the lords of ſeveral ports, whether it 


e varie 


nſelves, 


elage, 


xces more the king or a common perſon, as we ſce in the inftances 
> earl of ore given. But cuſtoms — to the king, and to th 

d by pry only, as the revenue and ſupport of his crown. 
io de g. Theſe would be diſcharged by the charter of the king to 
diver) owner of the port by a grant to be quit de , paſſagis 
ce. Magis et omni conſuetudine fer tctam terram, Sc. But ſuch 
into thefWrant would not diſcharge from payment of cuftom, as is 
ed by preifelyed in the caſe of cuſtoms, Davis 16. Yet theſe cuſto- 
vini in y tolls or duties came anciently under the name, not only 
nualibet Mcnſuetudines, but cuſtoms, as appears before in this ſecti- 
cis rub: and, as before obſerved, theſe ancient exemptions ab 


at diſturſi conſuetudine tim per terram qu m per aguam, which were 
les # quently granted, were intended to be applied to theſe cuſto- 
which Y payments. 

fulleſt account of this kind of cuſtoms is in an old book 


ich weſt 

cently mentioned, called Conſuctudines et Uſus Sandwici. It 
y holdtiWzun to be written in the year 1301, anno 29. E. 1, by 
us infri. ¶ Champneys; but it is continued down by ſeveral authors 


Hull un 
H. 8. 


nd; unto the middle of Edward 3. and after. 
tnat book it appears, that in the year of Chriſt 1023, 
mute gave to the monaſtery of Chriſt-Church Cantuar. 


om modtum nonachorum, partum de Sandwich, et omnes exitus ejuſdem 


common raue rid fluminis, cujuſcunque fit terra, à Piperneſſe 
7 ork in Mel! Fleet, ita ut natante nave in flumine, cim plenum fuerit 
 enjoye! pam] longius de nave ſecuris parvula, quam Anglici vocant 
to the , bote ſt] ſuper terram [ project}, prout miniftri Chriſti, rec- 


 accrpiant, Nu ſuſque homo omnind habeat aliquam conſuetudi= 


90 

el : . > ai 
os portu, exceptis monachis eceleſiæ Chriſti, Eorum autem 
I lords 0! 0 J © . . . . 

„, et transfretatio porliis, et theolonium omnium naviumn, 
uſuetud ue ſit undecungue veni ant. S. quid autem i on" 
22 , ecung ant. / in magn 


mari 


P 


ns anſy 
title 1 
Et ope 
jure e 
vel ſer 
/tumam 
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mari extra portum, quantum mare plus ſe retraheret, et cdhuc 
"am wnius hominis tenentis lignum, quad Anglici naminant Syry 
tend-ntir autem ſe, quantum poteſt, monachorum eſt. Yuicquil 
ex har parte medictatis maris inventum et delatum ad Sandzwich f 
ſive fit veſtimentum, five rete arma ferrum aut argentum, ni 
monackorum erit, altera pars remanebit mercatoribus & 
Under this charter the ntonks of Chriſt-Church held th 
of Sandwich until 21. E. 1. and then the king took it in h 
of exchange Pat. 21. E. 1 . | 
The king therefore, having the port under the grantd 
prior of Chriſt-Ckurch, and his ſucceſſors after him, hy 


leſcun 
heſcun i 


only the great cuſtoms of wools, woolfells and leather, x 7 ex 
petty cuſtoms by virtue of carta mercatoria (for theſe het yen # 
right of his crown, whoſe-ever the port is; and theſe we nd ſo fo 
lected and anſwered by his cuſtomers) 3 but befides the 2 
king, as lord of the port of Sandwich, held ſuch cuſt n v 
conſuetudines as the prior had before as lord of the port. hefeun / 
The difference between theſe cuſtoms of conſuetudine! heſcun n 
fore were theſe : | e leſcun n 
I. The true and proper cuſtoms were ſuch, as the ki heſcun n 
in right of his crown. But theſe conſuetudines were fu heſeun be 
the prior had betore the exchange in right of his hun r. 
and the king had afterwards as lord of the port. teſeun re 
2. The true and proper cuſtoms were by act of pati ſcun po 
as the 12 cuſtoms ; or by contract, as the petty ¶iſcun po 
But theſe were ſettled by preſcription, firſt in the ptu ¶ un ce; 
the charter of king Knute, and after in the king by e cu ce 
with the prior. d fo for 
3. The true and proper cuſtoms were collected and Nn da 

ed by the cuſtomer. But theſe conjuetudines were dſo for 
by the bailiff of the town, firſt to the prior in his ti ſcun ba 
after to the king. TY | 1 cn dr, 

4. The true cuſtoms were of greater value than th * / 
we ſhall find, that wools, wooltells, and leather, W 0 2 
ſwered the great cuſtom of 68. 8d. and 138. 4d. an Ox 
ſmaller cuſtomary payment. | | = = 
Theſe things will more evidently manifeſt themſcſ,.'* fo! 
account itſelf of theſe cuſtoms, as it is entered, and acc un laff 
ö red ann Cos don 
CHEN fee 
® In the Decem Feriptere there is a piece intitled, ** Fuidentie Ecce ſo fo 


Cast. which contains a collection of charters to Chriſt-Church, Cante 
1016 to the reign of Hen. I. and in this collection the charter of king R 
tracted from by lord Hale is iocluded; bye the two copies differ ver)! 
Dec. Scriptor. Coll. 2225. in Lord Hart“ tranſcript of the charter, 
to be ſme omiſſian, to ſwpply which the words between cracheu ut 
from the tranſcript in the Decem Scriptores,—Ep1t08, | 
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vs anſwered by the baili a 
area y 2 — — * 12. H. 4. Not. 200. 


Ms, 
t cdhuc | 


ant Hern 
DN uicquil Et oportet, quod ſciatur de his FR : 
mdwick / 3 cio ſuo, ut dicitur a, * feel facere debet 
un, a ban 3 em ſuum aut per * ry |; e debet per 
omini regis in hunc modum lingua Ga — mag 
CYIDIUM. 


held th 
E 
j p | 
e grant q * _— ga de Giens - S; fe * 2 
— 2 tonne! abr - han ” . : 5 
Ather, a! e — a F 4 
deer ers ther things matured 1 
4 = 7 iſo cable S * things meaſured by tons. 2 Pp 
ich cuſt heſcun uptegh * W * SS 0 9 
port. teſeun ſi li te 1 2 8 - "Pw 
zetudine| h:ſcun notherope 70 by 9 1 
heſcun menn cord 8 x — 0 o 00 
# h eſe . * — 
as the ki un neife achate 1 oO O oO «@ 
Were ſy leſcun batisl uvendu . J * 8 0 
f his pon ray a harringe - 9 0 2 
of pal = ray a makerell «= 2 WY 
Pa ſſcun poys dg fit 5 us 0 O oc 
pett h 
the 2 - bey de furmage, Cc. ” N 
ng by ett i cun cent de ſturgeon — 5 SM 
| jeſcun cent de ſamon _ 8. 1 
WF 4-4 ; e 
were 1 oor deve ” | 
a kad * for ſpices of all ſorts. „ 
; fen bale de drape by * 
than th + 3 hors de bay! 4 : g 2 4 
ther, W n a * 
22 x 2 
— PCNNITY 
b 
pare eſcun laft — 88 _ &c. at ſeveral rates. a 
un dere de quires 5 5 8 9 
Ned e for various kinds of NG a ES 
Aer er and furr at various 
e chattet, : 
De 
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De neife que va per le coflere de Angltere en ria 
quarter de lan — 

De cheſcun hame que paſſe le mere | 

De cheſeun home ove chival pur fe et ſon chival - 

De cheſcun chival ſans home - 1 

De cheſcun chien vei gaant ou alant - 

De cheſcun beef - - - 

De clieſcun pore - - - 

De cheſcun agne - - - © 


000000 © 
= - 0 - N- ff of 


the foot of the particulars in an old hand: 


enſtumis. 


mullet, makerell, congre, are theſe cuſtoms, viz. 


De cheſcun neif que ſet à tra dura S ſtrardage 
Ft un petit neif de harlocks que ſeit atra durra 
Et battell que ſet à terra durra | 
De 2 quarters de b/c» meſmes per le quarter p roy 
De un commble de be que vent per le lag — 
De cheſcun quartre de weyde iſſant hors de ciity per le Ew o 
De 2 guartres de carbone de memeſures per quarter le ray o 
De cheſcun tonne]! de ce voys iſſunt ou mere 4 mer- 
chants ſtraxger 
Si null eſtrange meſne hors de Id ritty ae 4 . L 
durra de 100 - 
Merchant eſi range meſne leyne outre le mere ayer per 
un laat que tient 2 peiſes 6d. et pur cockett 2. H 
il wa pluſeurs jaaks de 2 peiſes, il payer pur le pri- 
mer ſak 6d. pur elleſcun des autres 5d. Et fi mer- 
chant eit pleſours ſaaks que tenient 2 peiſes et demy, 
eu 3 ou 4 pyſes, il durra de primer Jaak (1d, et pur 
cheſcun des autres 10d. et ſous jours pur aver 44 
ceclet durra 2d, 
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1 
De cheſcun neif à cuſlumer gt. ele viont doutre le mere 0 


6 
Theſe be ſome of thoſe many payments that are there dec 
to be the bailiff's account; and accordingly I find this n 


Nota in comput. fohannis Rogeri et Ballivorum San 
anno 129. regis H. 4. Rot. 250. Compolus Ricardus de pred 


Wi Somewhat of the like nature I have ſeen in an ancient 
ſcript book of the cuſtoms of London, written about the t 
king E. 3. which mentions ſeveral kinds of cuſtoms or tol 
N longing to the city under ſeveral titles, viz. Cu/tumas de i 
9 Feld, Cuſtuma vici portũs de Namly; and under this latter 
1 after many particular cuſtoms of veſſels laden with he 


O 


O 


chan 
ur le þ 
ur cheſ 
heſcun 
lc un 4 


cbeſcun 


he beſcun 


beſcun 
fait | 
bartots 
beſcun 1 
beſcun 
cheſcun 
beſcun 
be UN 
me etre 
n li de. 
vs ob. 4 
un cifor 
ea la wi 
nerchangd 
0 durra 
cdurrg 
is jeſque 
d theſe | 
by chai 
frange 
as are r 
this it a 
ms, in L 
things t 
et length 
tolls by 
witer-b: 
ater-bail 
wines | 
roduced 
per tun. 
uch cuſt 
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ded, wh 
NZ. 200 
ſuited. 
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o 0 chant meyne outre le mere bure ou oynt, durra » 
ur le primer feys 1d. ob. et de gutre peyſes ab. 
o 0 „ cbeſcun peys de fur mage ifſant vutre mere oO o 
"RY heſcun laſt de quires 72 outre mere et de 
8 eſcun daire de quire 24. et de quire noumper O0 0 
o o cbeſcun truſſel de quire en Cares — O 0 
5 beſcun c. de penax lanu . = 335 
beſcun truſſel ly eu cerdes de quel merchandiſe 
” "2 fait petit au grand OS. 27 4-8 
ai, de ſhpond - - - oO © 
O þ beſcun truſſel de draps i ent ouer grand qu petit o © 
here ded beſcun tonel de vyn que cuſlom deit - oO O 
d thisn cheſcun grant ueif. g. ſet a tra - 0 0 
beſeun tonel de meel ge. cuſtom deit 9 1 
um Sa beſcun cave de pluma ifſant outre mere per 
de pra range 5 1 - 0 o 
8 n li de leyn a foren ob. de 2. peauæ launts ou 
ncient Mi; ch. de 100 ob. de un lib. de filas leyn ob. 
ut the tow cifors ob. fs mil foren port l:yn peaux ou 
ns of tei „ . value de 10d. ou plus pair ob. g. 
mas de nerchandiſes ge. ſont peyſes per le balance, de 
is latter durra ob. et nient pluis jeſque d miller, et 
with be edurra 1d. et 1 100 durra 1d. 4b. et nient 
4 is jeſgue @ 2000, et dunque durra 2d. et avant. 
1. d theſe ſeem to be in the nature of tolls. But the citizens, 
y charter quit from tolls, pay not theſe duties; and the 
0 0 WW /ronger is not intended only of aliens, but foreigners, ar 
Oo s are not freemen of the city. | 
Oo dis it appears, that in ſome things theſe ancient tolls and 
oO Os, in London, Sandwich, and other ports, agree, and in 
10 0 Wtiings they differ, as will appear by comparing the ſums. 
o 0 rtlength of time hath made great alteration in theſe tolls. 
1 tolls by water, in London, have been uſually demiſed to 
0 vater-bailiff in farm. And very late, in the exchequer, 


ater-bailiff brought an action againſt a foreigner for the 
vines brought into the port of London; and upon the 
oduced many old records to prove this cuſtom due, viz. 
per tun. But inaſmuch as he could produce no proof of 
uch cuſtom paid; but, on the contrary, great evidence 
ven by the merchants, that the toll or cuſtom was never 
dd, which yet would have riſen to a very great ſum in the 
nz. 2000l. or 3000l. fer annum, at length the plaintiff 


ſuited. 
I ſhall 
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1 
1 ſhall only add the petit cuſtomes of Exeter, which! 
claimed as parcel of their fee- farm, by grant made by king nd by 
unto them of the port of Exeter, cum membris, and the , an 
of Exmouth, and laſtage and ſtallage of the ſaid ferry, mes, 
| were decreed unto them by default in a ſuit between the why" 
and commonalty of Exeter and one Wade, 9 Feb. Hill. ie © 
2. as followeth. | fl, anc 
to thi 
9. Feb. Hill. 14. Car. 2. of N 
t or be 
Bailiff and commonalty of Exeter againſt Wade. Set ure fre 
the city holden in fee- farm at 20l. per ann. rent by the chu the 
E. 3.— That the port and haven of Exeter, and ferry of Wnercd e 
mouth, and laſtage and ſtallage of the ferry, are parcell i 6s. 80 
farme. That they are uſed to take under the name of pet e cuſto! 
toms of all goods, imported into that port in ſhips, bo only 3 
other navigable veſſells, theſe duties following, under the ¶: Ned by 
of petty cuſtomes or town cuſtomes ; om wa 
| K J. 5. Macecd 1 
For every 100 weight of ſugar - o © ms, -2 
For every 100 weight of madder - o o Peas. 
For every 100 deal- boards — — o Oo, king 
For every bale of packing canvas o o paid 
For every 100 of cable yarn — - o O it pro! 
For every tun of rodd iron "i - o Oo atter 
For every hogſhead of wine-lees - o 0 Whitroduc 
For every 100 of twyne - — o o Whd. A 
For every hogſhcad of ſtrong- waters o oO Wenew ſh 
For every laſt' of pitch - - - o arri! 
For every 100 of dreſſed flax o o i the 
For every dozen of ſtone-cupps 5 o o ns tha 
For every piece of tufted Holland - o o Witothe 
For every 100 weight of latten- wyre - o o Hied un 
For every hogſhead of ſalt - - o o Whiſtoms 
For every piece of lockorum - - o o t be e 
For every ream of white paper - - o o WW whe 
For every hogſhead of Rheniſn wine * o 0 Feinthe 
For every 1co weight of hops - o Oo eme ot 
For every fatt of wooden ware o 0 Wietof t 
For every 1000 of bricks - - o 0 by th, 
Directed to be tried at law, and in default of the detcn_iFs in no 
proceeding deereed for the plaintiff. p, * 
| ettle uf 


. and o! 


N aud by this it appears, that although theſe were called euſ- 
2 hy es, and poſſibly they were all that were anciently anſwered as 
oh mes, yet they were quite of another nature than thoſe which 
5 * WT now, or in the time of E. 1. were truly fo called. And they 
Ell. 1 1 me a cuſtomary duty by preſcription and uſage in nature of 


Il, and connected in point of property by uſage and preſcrip- 
to the lord of the port. And the king, together with the 
of Sandwich, had doubtleſs theſe cuſtoms or tolls as inci- 
t or belonging unto it. And _y were quite of a different 


Ee ore from thoſe which were really cuſtomes; for we well 
the chanWSw the cuſtome of wooll by denizens was 6s. 8d. but here was 
ferry of fvercd only 2d. The cuſtom of three hundred woolfells was 
parcell i 6s. 8d. but here was anſwered only 4d. for one hundred. 
of petij e cuſtom of a ſack of wooll was 138 4d. but here was anſwet- 
ps, boatsſonly 35. 4d. And at the ſame time both cuſtoms were an- 


red by the cuſtomers and collectors; and yet this cuſtomary 
om was anſwered by the bailiffs, 

adecd it may be poſſible, that in the infancy, as it were, of 
toms, and before they. were reduced to fo conſiderable ad- 
ce as afterwards happened, viz. in the times, poſſibly, of 
l. king Stephen and. 2. theſe were the only cuſtoms that 
e paid; and having ſo continued for a long time, = 
tht grow into a fixed and cuſtomary duty: and though poſ- 
„ afterwards, ſome other cuſtoms or advances thereof might 
ntroduced that were of great value, the other might be re- 
ed. As we ſee hath happened in former times, though there 
new ſubſidies granted, yet the old poundage ſettled by carta 
ut:ria might and did continue: and ſo it might happen, that 
Ibly theſe kinds of port duties were, in ancient time, all the 
ms that were anſwered, and that by new proviſions there 
it other more conſiderable cuſtoms ariſe, and yet the old be 
ned under the name of tolle, or it may be under the name 
uſtoms; and being grown inconſiderable in length of time 
it be granted to the ſeveral corporations of thoſe ports or 
ts wherein they were taken as part of their farms; as was 
in the caſes of Exeter and Yarmouth, Kingſton upon Hull, 
ome other ports, which enjoy ſuch like cuſtomary payments 
art of their farms, ſometimes by the name of tolls, ſome- 
5 by the name of petty cuſtoms, and the like; the crown 
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the detent 


led upon it, as it happened in the time of king John, H. 3. 
and other ſucceeding kings. 
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gin no condition eaſily to ſpare ſuch little inconſiderable . . 
25, when cuſtoms of a greater value were either taken by "— 
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t beſic 
er mo 
; book 
C AP. V. John | 
. . f:Dan / 
Concerning the Ring's cuflomes, and how th: y flead befin - * 
| time of king Edward 1. Uncient 
= [S, thi 
COME now to that which I principally intended, via din 
gal hiſtory of the king's cuſtomes, properly ſo called; Wnburg! 
therein I ſhall proceed according to the ſeries and order of i 47. 5 
and the kings reigns. of Bru 
Aiter the beginning of the reign of king Edward 1. the. of Ir 
toms were well ſettled in a regular way; and the monu . 14 
thereof, both in reſpect of their original and progreſs, . 7. 
tant of record, and are capable of a fair deduction dome the ſe 
But before the beginning of the reign of king Edward d to th 
times were tumultuous and unſettled, and the records relatuomtfda 
thoſe cuſtoms are either not to be found, or otherwiſe they m. 20 
very brief, dark, and uncertain. gers; 
Yet I ſhall endeavour in this chapter to collect and put ¶iſtol; 
ther what memorials I can find concerning the cuſtomes Mrench! 
the time of king Edward 1. and what may be collected i France 
them touching the ſame ; and the enquiries ſhall be theſe: into! 
I. Whether there were any cuſtomes ſettled in the H their 
beſides that of priſage before the time of king Edward ices, tk 
And, ers, WA 
II. If any, what they were. | touch 

I. Touching the former of theſc enquiries, viz. whethet ta. 
were any cuſtoms due to the crown before the time of x to pr 
ward 1. it ſeems with ſome clearneſs, that there were; of the 
in that great proportion, nor in that regular way of collaention 
that they were aiterwards.  Suff 

And here the queſtion is not intended of ſuch cuſtomary ed. 
tations as were anſwered to the lords of the ports by ueber 7 2 
preſcription, whereof in the former chapter. For witer ſee 
queſtion ſuch payments were very long due, though they be ſtat 
poſſibly vary in ſeveral ports, as is before obſerved, and eme in 
were frequently called cuſtomes and conjuetudines. But Wiſer conſt 
were petty ſmall matters; and of this kind theſe ſeem ſd beſide 
Placiia 11. H. 3. in Arce Lond. Ret. 5. and Pat. 34. E. I. ¶ ere te 
doro, where the cuſtomes of ſhips and other things in LofWcrown. 
land belonging tothe town of Yarmouth are recited ; and prince 
ta de juretir, 47. H. 3. Rot. 38. dorſo, the cuſtomes in te. 54. 


of Seaford in Suſſex, then belonging to the earl Warren. 
Pat. 33. E. I. b. I. m. 8. tor the cuſtomes in the cinque po 
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t beſides theſe, it appears plainly there were other duties of 
er moment anſwered to the crown; and it is faid in the 
book of the Admiralty, fo. 16. that they were reduced by 
John to a certain rate. The words of the book are, que 
ſaben fift un ordinance, que un manner de cuſtume ſoit priſe 
ut le realm de Anglitere en ewe. And hence it is, that in all 
ancient ſate-conducts, that were "roy to foreign mer- 


) MS, 


ad befin 


ts, this clauſe is inſerted, faciendo Bites antiquas et reflas 
ztudines 3 as to thoſe of Gaunt Cart. 43. H. 3. m. 2. of 
nburgh Pat. 46. H. 3. p. 2. m. 2. to the Spaniſh Merchants, 
47. H. 3. p. 1. n. 11. and Clauſ. 48. H. 3. m. 3. to 
of Brunſwick Pat. 5 1. H. 3. m. 31. of Hamborough ibidem, 


ed, viz, 
called; 
order of þ 


rd 1. the. of Ipres Pat. 57. H. 3. m. 15. dorſ. of Britain Pat. 54. 
e monun i u. 14. of Lovain Pat. 55. H. 3. n. 15. of Orleans Clauſ: 
zreſs, an. 1. 7. der. of Sienna Pat. 3. E. 1. m. 21. all which were 
n down: the ſettlement of the great cuſtomes, as ſhall be ſhewn. 


dward 1. 
ds relatin 
wiſe thej 


d to this purpoſe may be produced the account of Cheſhire 
pomfdav. Vide Selden Titles of Hon. 620. Cart. 1. Jchannis 

n. 26. derſo, concerning the free trade of merchants- 
gers; Ret. oblat. 3. Jobannis m. 4. concerning the cuſtoms 
iſtol ; and Pat. 6. fobannis m. 11. ordinances concerning 
rench merchants ; whereby it appears, that during the wars 
France, all merchandizes, except corn, wine and ſalt, ex- 
dinto France or imported from thence, paid the fifteenth 
ff their value during the war. But it ſeems, by theſe or- 
ces, the generall cuſtom of merchandizes, as well woolls 
ers, was the twentieth part of their value, Pat. 17. Jobannis 
touching the merchants of France, and the diſcharge of 
urta. And Rot. Pat. 50. E. 3. mn. 22. . 60. the king 
d to prince Edward certain cuſtoms, viz. rationabilis aliqua 
of the merchangdizes. And in Sir John Davis's Reports, 
ention is made of a pipe- roll of the time of H. 2. Vicecomes 
uff. reddit compot. 451. 165. 64. de conſuetudine naviuni 
ford. And in the pipe-roll of 5. R. 1. Alberts de Billingſ- 
bet 7 25. conſuetudine de Billingſgate et Buttolfcgate, though 
ter ſeems to be only a toll, not a cuſtom. Vide Dyer 65. 


ind put t 
ſtomes be 
ollected! 
e theſe; 
in the 
.dward 1 


whether 
e of king 
were ; bl 
of collel 


1ſtomary| 
ts by ula 
For wi 


gh they ihe ſtat. of Magna Carta, cap. 30. grants, that merchants | 
ved, and Wome into England fine aliguibus malis telnetis per antiquas | 
2. But er conſuetudines. | f | 
ſe ſeem A beſides theſe fixed and ſettled cuſtoms, it is apparent, that l 


4. E. 1. "Wvere tetnporary impoſitions, or rather ſubſidies, anſwered 


12s in crown. Pat. 50. H. 3. m. 22. u. 60. the cuſtoms granted 

ed; and prince; ef n. 28. Pat. 57. H. 3. m. 1. Pat. 51. H. 3. m. | 
mes in te. 54. H. 3. m. 10. Pat. 3. E. I. m. 29. | 
Varren. * ä So 
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142 CONCERNING THE CUSTOMS, 
So that as to the firſt point certain it is, that beſides th 


duties incident by preſcription to the ſeveral ports, whetiy 


the hands of the king or of a ſubjeQ, there were cuſtomg, 


{wered to the crown ; and thoſe cuſtoms did not come und 


name of toll, nor a charter to be quit of toll did not exen 


diſcharge them; for they were clearly of another nature. y 
3. 13. the caſe of the men of Marlborough and Southampiy 


But though it be very plain, that there were cuſtome, 
thoſe alſo of a conſiderable value, yet what they were is di 
to determine; and the rather, becauſe we have no cult 


accounts that can be found in the Pipe before the time of | 
8 


Yet we muſt try what we can gueſs. 
II. Therefore as to the ſecond inquiry, what was anſat 
and for what goods. | | 
. 1.) Touching goods imported there was fome cuſtom 
ſwered z and prineipally of theſe two kinds. 
Firſt; for wines imported, beſides the duty of priſage, t 


was anſwered to the crown, both in king John's time andi 


a conſiderable duty, viz. eight- pence upon every ton, w 


in the ſingle port of Southampton was then farmed at 4 


per annum; which in the very intrinſical value of the ma 
allowing twenty-pence to an ounce, would at this day am 
to Gool. per annum: This appears by the book of 39. E. 
And there it is admitted, that this is cuſtom, and not 
neither is it diſchatged by the acquittal of toll. Andi 
ſuch cuſtom it was, that Pat. 38. H. 3. n. 2. is releaſed 
merchants of Bourdeaux by the name of exa#tio et 
tonellorum, except a kind of tonnage of wine then in 
with this clauſe alſo, tamen conſuetndines denariorum, ju 
doliis in diverſis portubus impeſitæ, à mercatoribus per ſal 
eodem modo et eadem forma, qua ſecundũm diverſitatem fu 
ſolvi extitit conſuetum. Vide in the caſe of Poole before 
earl of Warren had 2d. for every ton that came into 
rt, and poſſibly it might be a part of that 8d. Which 
— had. And thus much for wines. 

So it might poſſibly and very probably be, that ſome ei 
was anſwered the king in nature of poundage for good 
averdupoiſc. We fſce it was ſo anſwered to the es 
Warren in Poole, viz. de qualibet centenaria ponders 
denarios. And it ſeems that ſome ſuth cuſtom or impoil 
was anſwered to the king in the times of H. 3. and the bt 
ning of E. 1. of other merchandizes imported as we 
denizens as ſtrangers. Pot. 50. H. 3. n. 22. the kings 
to the prince, that merchants-ſtrangers may come unit 
kin-40:m with the licence of the prince, and — i 
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limes of 


MS, PARS TERTIA CAP. v. 743. 
des the aditions 3 gudd de omnibus mercandiſit, per ipſos vel quoſ. 

Whethy que alios, in regnum noſirum venientibus vel regno neſire 
aſtomes ib, aliquam rationabilem portionem percipiet, unde mer - 
e unde, ſuper medium non graventur. And Pat. 3. E. 1. n. 29. 
t eve eputation bearing teſte 27 Martii iſſued to the merchants 
ure. Lake ad guandam conſuetudinem, per totum regnum Angliæ, 
hama r-bus et mercimoniis infrũ, idem regnum venientibus, uſque 
ſtomez abr. Paſche proxim. futur. capiend. ſicut priũs fieri con. 
re is d it. So that a cuſtom inwards was anſwered till that time; 


Oo cuſt 


d poſſibly it might be diſcharged upon the grant of the 
me of | 


at cuſtome of woolls and leather in that year ; for I find- 
any thing anſwered by ſubjects or aliens for merchandizes- 
ported between the 3. E. 1. and 31. E. 1. when the certa 
rcateria was granted, beſides priſage. 

id thus much touching cuſtoms of goods imported. 


ts anſut 


cuſton 


ifage, Mipally of woolls. 

me andi certain, that in the ancienter times, eſpecially in H. 2. 
ton, N. r. time, there was a great trade and manufacture of 
ned at here in England, and the great mart for the vent of Eng- 


loth was the fair of St. Butaffe or Boſton 5 and this ap- 


1. By the Hiſtory of Hoveden, who mentions the great 

ind not WWurbance that happened among the merchants” of that fair, 
And i auſe of the ſtrict meaſure of cloth that was then put in uſe 

leaſed WiWnpore Ricarde prim?. | 

tie et . By the ſtatute of Magna Carta, cap. 25. concerning 


hen in neaſure of cloth of ruflet and other. 

rum, 8. By thoſe many guilds of weavers in many of the great 
perſeluſd towns at very conſiderable rents, which after, as the 
atem jo Wutacture decayed by the civib wars, got allowance and de- 
e before, {ation of their farms, as in London, Lincoln, Oxford, 
me 0 divers other places. And ſome little footſtep there is ot 
. WIC 


trade by the Tinctors of Rippon by. cuſtom, that none 
dye cloaths there but thoſe of their fraternity. Re- 
And accordingly the guild of Te/arii, London, 
vtue of their ancient charter from H. 2. which I have 
and the uſage thereupon, have power to reſtrain any 
weave, not being of their guild. And therefore it might 
bly happen, that in thoſe times the cuſtom might not be 
ered for woolls but for clothes ; becauſe it ſeems the great 


ſome ei 
for goo 
the es 
don dera 
Or impoil 
nd the be 


d as vel nodity of wooll might in thoſe times have been mude into 
e King . | | 

ome inte n the times of the diſtempers and civil wars in England 
1 upon "iimes of king John and H. 3. that manufacture was in 


conditi great 


) Touching the cuſtom. of goods exported, and therein f 
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great meaſure loſt; and the woolls were tranſported into ſ 
parts, and there turned into cloth. So that if in theſe 
there ſhould have been no cuſtom anſwered for woolls, y 
was the greateſt commodity of this kingdom; there was ny 
that could have anſwered the king a confiderable cuſtom 
wards ; and therefore it feems probable, that there was ag 
outward anſwered for woolls exported. 

And indeed it is apparent it was ſo, though I have ng 
with the certain proportion that was ſo anſwered ; for the ſ 
of 51. H. 3. called Statutum de Scaccatio doth express 
tion it, and provide” the collectors thereof hall ac 
viz. et les principally Millers des cuſlomes de taines pay 
les deux termes avantd fours les deniers qu ili ont n 
et priſer de Pavant dit ome, et de an en an rendent at 
apertement de leuts ler parcelly receives per touts let parts 6 
fout le terre, iſſint qu'il reſpore de cbeſcun neife, tu d 
charge, et combien ele portera . leine, et autre chan 


le neife de que cuſlume eſ due de tout le reſceit. * 

By which it is apparent, thAMhere were cuſtoms of » 775 4 
though it appears not what was the proportion that was 2 F ere 
ed ; neither can I diſcover it, though I have made a ftrith q ak 
after cuſtomers accounts in the times of H. 3. and in 3 
times. ) 

The remedy for the cuſtomes at the common law ſeem : FE 
only a diſtreſs of the goods of the merchant. Vide accorl Ro: , 
done 39. E. 3. 13. in the cafe of Southampton. But for: ye 
the 3. Johannis m. g. a mandate iſſucd to the conſtabk IT 
caſtle of Briſtoll to ſeize thg ſhip and goods of a'merchat # T 


had concealed his cuſtome, and thereby to levy double the 
of the cuſtomes, and double the damage that the king hd 
tained for want of them. But this was an extraordinary 
arbitrary remedy. The proper remedy for the duty itſelf 1 
the exchequer ; for there was no law then for a torfeiture 
goods, that I have feen. 1 200 | 

And thus much ſhall ſerve for aneffay touching the cuſtot 
that dark time that was before king Edward i. Only thu. the - 
is to be added, that all or the molt part of the various cuſ * A 
ſo antiently uſed vaniſhed, as to ſubjects born, by the Bok = 
cuſtome of wooll and leather ſettled 3. E. 1. and'as-toahe 801 


e being 
W {caſo 
d princi 
gecauſ 
eſtrai nt, 
Mcing « 


| X roporti 
the great contract or carta mercutoriu, 31. E. 1. and we ther. 7% 
afterwards anſwered *. " pe 
& cer, a 
ion. 

* Mr. Madox, in his Hiſtory of the Exchequer, gives a chapter o after. 
nue of the cuſtoms, during the ſame early period as is here unfertaken by ® 3 , 
which I remind the reader. of for the ſake of connecting all the materia ment yy 
publiſhed on this dak part of the ſubjet, Mad. Exchcq. c. 18.— EDIT en Fac. 


1 made 


MS. 


into { 
theſe l 
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Was no 
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ave na 
or the ft 
preſsh 
all ach 
ver pay 
ont n 
dent ac 


erations, as they ſtood in the time of king Edward 1. 


OME to times of ſome more light; viz. the reign of 
g Edward 1. who was as wis a prince as ever ruled this 
om; for he builded up this kingdom by good laws and wite 
ment, out of the ruins and defblations which a long civil 
ad introduced; and the firſt thing he began with was to 


4 1 0 rade, and a certain revenue to the crown, by a more re- 
e, — and ſettled rule and eſtab ! ient of the cuſtoms. 

ay con forcigners and aliens hau indeed gotten all the trade of 
j | 


balls of England into their own hands; and thereby in- 
lit wholly into their own power. | 

king obſerving this, and withall having 2 deſign to ſettle 
tomes as well as to reCtify this diſorder in trade, in the 
trance into his reign Mucd a proclamation, that no woolls 
be exported out of the kingdom. Touching the legality 
inhibition, if made without conſent of parliament, I 


"ms 6f a 
t was art 
- a irifth 


and in 


w ſee 


de acces not here. But howſoever it at preſent ſerved the pur- 
But " honed by it. F . = 
onſtab 2. E. I. m. 19. derſo, a ſtrict commiſſion iſſues to en- 
-merchaſ 


hat woolls were exported ggainf that inhibition, and by 


duble the and whether done aſter notice of this inhibition. 


> king Ms e being this reſtraint upon the exportation, of woolls; it 
raoran\ Bs ſcaſonable to ſet on foot a ſettlement of the cuſtomes 
ty itſelf u principally to be charged upon that commodity. 265 
orfeſture i Becauſe the country and the merchants, being under 


eſtraint, would in all probability be more yielding to the 


ON —_ — 9 2 

_ on ning of the cuſtomes upon theſe commodities, that 

Any 102 che reſtraint might be removed, and the ports open 
cut W : wy P 

/arious i exportation. . 0 

n, by ne Becauſe by this means there would be in all probability a 


bas to ale 


proportion ready to be tranſported, as ſoon as the ports 
. and we 


be open ; and thereby the intended cuſtomes would be 
ſeater, at leaſt upon the firſt opening of a l.berty of ex- 
on. 

chapter on after, viz. in the parliament of 3. E. i. which was 
ertaken bY ame: . . . 5 
he materith —_ which 1s called Weſtminſter the firſt, held cra/tins 
8,—Lorr Win Faſcbæ anne 3. E. 1. as appears by the preface of 
te made for the ſettling of the great cuſtome of woolls, 
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woollt-Jls 


arrative of the cuſtoms, and their ſeveral originals and 
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woollfells and leather, upon the crown, and then and ford acc 
thirty years after it was called Nova Cuſtuma. in the 

This act is entered inter fines 3. E. 1. m. 24. Pat. z. J ſett: 
1. and Or:ginalia de anne. 3. E. 1. in the exchequer, and ition. 
red book of the exchequer fo. 356. which, becauſe it is Hl int 
and foundation of that great cuſtome, and doth explan on thi 
many dithculties and rectify many miſtakes concerning er lig! 
cuſtomes, I have thought fit to inſert verbatim as it is the. 

record, VIZ. ed, w 

De Nova Cuſtuma Lanarum Pellium et Coriorun i. By 

ginali anno 3. regis F. R. Il. by pr. 

Ala novele cuſtume, ke eft graunte par tous le graunz dil in the 
far la priere des comunes des matchaunts de tout Engl ume, 

furveu, keen cheſcun conte, ou la grem ore vile ou port ef), WW ini1a1 

eflut deous de plus leaus e plus puſſaunz, ke averont u, as th 

de un ſeil en garde, en un, ke ſera aſſigne par le ri, voolls, 
un autre pece, e ſeront jurez, ke leaument reſcevront ei uma. 

' Cerant des deniers le roi, ceſi aſauiir de cbeſcun ſak ¶ 14. E 
demi mark, e de cheſcun treis cent peauls ke funt un ſi Nors acc 
mark, e de cheſcun laſt de quyre un mark, ke iſceront left cuſto 
realm, auſi bien en Hyrlaund en Wales come en Engletere, Wndeed a 
freunchije e de bers. Eftre ceo en cheſcun port, ou n wool! 
iir, ſcront deus prodes bommes juresz,, Bil ne ſufferui u Cy 
leynes feaus ne quyrs ſanz, leattre everte à la ſeel, E Wi ſhortly 
chef port en le counte. Et Sil eſt mil ke autrement ſ t, ther 

. del realme, auſfs bien il perdra tout les chatens Ril a, e (mall 
fera a la volunte le roi. Et pur ces ke ceſte choſe , etimes / 
eftre fer furing, eft purveu, ke le roi enveie ſes lettre irlls ar 
veſconte 12 le realme, e fait crier et defendre per ma till 
contes, ke nul, ſor ferfeture de ſon cors e de touz ſer that to 
ne face mener hors de la terre laynes peaus ne quyres ¶ me of / 
feſte de la Trinite en ceſt an, et adunkes par lettres on that i: 
feaus fi com efl andudroe encime autrement fir les aua did nc 
fetures. Et le roi ad graunte de ſa grace, ke tous les ſeignif ould th 
far quy forz laynes ou quires ifteront, averont les in the 
quant eles deviendront, cheſcun en fun port, ſauve « n ſtrange, 
mark de cheſcun ſak de layne e des peaus, e un mark The ſec 
laft de quyres . And accordingly verbatim Tin nz. E. 
m. 24. = poſition 

| | a $ tranſcr} 
On account of the great curioſity and importance of the preceding On, if it be 

the Originalia of 3. k. 1. | compared the tranſcript here given with the i nc and 
now in the cuſtody of the Trealurer's Remembrancer ot the Exchequth ef 

ic as exactly conformable to the original, excluſive of the purctuat ia.“ Rruame! 

in that, and of the abbreviations, as was poſſible. Mr. Chapman, tt em verb 

membrancer, moſt obligingly aſſiſted me on the occaſion. The extra 8 Finium 

Originalia of 3. E. 1. m. 15. which in the margin is marked No. ! 3 


extract from the record begias with the words A la novele cuſlum:.—-Lol 


PARS TERTIA CAP. VI: 147 
nd according to the purport of this inhibition of etportation 
in the time limited by this act, divers merchants-ſtrangers 


Ms. 
d for l 


. 3.0 ſett at great fings for exporting of woolls contrary to that | 
, and 'ition. Their fines were ſett in the king's-bench, and an- - 
it is tel ed in the accounts of the collectors 4. E. 3. | 
explain on this record many things are obſervable, which give a 


er light to the whole bufineſs of the great cuſtomes ; and 
dy the original of many things concerning the ſame are diſ- 
ed, which without this would be obſcure and dark. 

1. By this record it appears, that theſe great cuſtomes are 
by preſcription, as is ſaid in Dy. 165. but it had its origi- 
in the time of king Edward 1. and it then was called Nova 
fuma, and continued that ſtile until the 22. E. 1. when a 
inhaunced cuſtome of woolls was ſett, called Neva Cuf- 
, as ſhall be ſhewn ; and then and not till then the cuſtome 


ung the 
s It 1502 
rum i 


1 del 


Engletn 
ert ef\, 


eronl un 
le ri, voolls, woollfells and leather, took the name of Antiqua 
rent na. And this appears by very many records, viz. in 


14. E. I. m. 19. it is called Nova Ciſtuma, and all the col- 


n jak 4 5 | 
ors accounts from the 4. E. 1. until the 28. E. 1. oftheſe® 


t un a 


— 


erant li at cuſtomes are ſtiled Computus, &c. de Nova Cuſtuma. 

letere, ¶ndeed about 22. E. 1. the king had ſett a new impoſition. ke Mad 
" ou Mn woolls of 407. a- ſack; and then the former was called - ; 
fort ö Cu/tuma. And this maltolt was called Nova Cuſtuma ; , c 
el, + hortly after, when that maltolt was abrogated by parlia- LETT 
nt ſen ., there came in the Carta Mercatoria of 31. E. 1. where- 4 37 
il a, ee (mall cuſtomes were ſettled in the crown, which were £4 72. — 
le ne etimes Nova fg So that the great cuſtomes cf woolls ＋ 2 b 

lettra oils and leather ſettled 3. E. 1. kept their title of New. 

re per imma till the great impoſition of 4os. per ſack in 22. E. i. and 

us ſe that took the name of Nova Cuſtuma, and the former loſt 


ame of Nova Cyſtuma, and became Antigua Cuftuma + and 


rn 2 2 | 
nthat impoſition was taken away, yet the cuſtomes of 3. 


tres oven 
. aan did not reſume their name of Nova Crſtuma ; neither 
; les ſeni¶ could they, for there preſently ſucceeded the Carta Mer- 
ut les in the 31. E. t. which ſettled a new courſe of cuſtomes 
auve 4 rangers, and was frequently called Nova Cuſtnma. 

mark The ſecond thing obſervable is, that as this cuſtom be- 


n 3. E. 1. ſo it began not bY'impoſition of the king, nor by 
polition with the merchant, but by act of parliament— 
5 tranſcript in the fine roll and the red book of the exche- 


; Fins 


ceding oi; 1t it be not the very tenor of the act, yet it is the very 
who ace and matter of it. There are no parliament-rolls of 
Koni I rrliament, nor for many after ; but the very ſame thing 
pan, the dem verbs is entered inter Originalia de anno 3. E. I. and 
by Hum 3. E. 1. n. 24. And accordingly Kot. Parl. 3. 
im:. -In woes 6h &. 1. 
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E. 1. m. 1. and likewiſe Brevia 16. E. 1. cited by Sit 
Cooke in his comment upon Cop. 30. of Magna Cari, 


| 


1 
#1 1 
1 


; WT t anſy 

| alio Clauſ. 26. E. 1. m. 8. do all recite the original a ** 
. ' . % 

| great cuſtom to be by aQ of parliament, viz. Cn pre, mei 

| nates et tata communitas quondam novam conſuetudinem a nl 


beredibus noſiris conceſſit de lanis pellibus et corits, viz. & 
lane dimid. marc. de trecentis fellibus dimid. marc. de lf; 
13s. 44. And therefore it is a miſtake in thoſe tha 
thought this cuſtom to be by the common law; for 
certainly it began in the time of king Edward 1. and be 
that time by the ſtrength of an act of parliament. Vit 
the ſame purpoſe Pat. 4. E. 1. m. 1. ct 19. Pat. 5. E. 
14. Pat. 6. E. 1. m. 20. Hynes 10. E. 1. m. 5. Clauſ. U 
I. m. 5. Clauſ. 14. E. 1. m. 19. Clauſ. 16. E. 1. m. g. al 
and many more do ſtile it Nova Ciſtuma. 

3. In the firſt inſtitution of this great cuſtom, we ha 
inſtitution of the collector and comptroller, viz. the dau 
des homes, which offices have been hitherto kept with th 


dition of a ſearcher, and in the port of London a ſuns — 
whereas anciently the cuſtoms in the ports were recei and ſorr 
the king's bailiffs or port- reves. county, 

Ho theſe officers are to be appointed, and for hov icharge 
and what their duty is, ſee the ſtatutes 1. H. 4. 13. . power 


20. 13. H. 4.5. 1. Eliz. 11. and other flatutes reh the kin 


their office and employment. withou 
4. Together with the inſtitution of the great cu cocque 
wool, woolfells and leather, we have alſo the inſtituiu , whi, 
cocquet, or acquittance teſtifying the payment of them ant to | 
began and continued with thoſe great cuſtomes, ani We ha; 
concern in truth any other; ſo that by common appel payin 
many places, and in ſome records, the great cuſtome al, an þ; 
led the cuſtome of the cocquet; and the town of Wang imp 
claimed and enjoyed the great cuſtome by the grant of ti uncuſto 
tom called the cocquet. Davies“ Rep. 7, &c. The nent w: 
was a teſtimonial in the king's name, under the king cuſtome 
uted for that purpoſe, teſtifying the payment of the e ne wn. 
here were anciently two parts of the ſeal ; one kept "Wiſh, beſide. 
ſons thereunto appointed, as appears by this grant; Wer, which 
part by the comptroller. But in proceſs of time the Mer a ſhip 
entirely kept by the comptroller, or by the cuſtomer and WWomed, t. 


®* 2 laſt. $9,—EvpiTtos. 0 

+ This pinion is to be found ia Dy. 165, b. but Lord Bacon allows t " 13 
take; though he was an advocate in parhament in favor of the crown clam! nd1ze 
duties at the ports by prerogative. Sce Lord Bacon's fpeech in vol. A e. Clau/ 
Trials, p. 37. However, Sir John Davies, in his book on The Queſt e Bull C 
ln pe ſiti ens, it not ſo conceding; but argues, that what is called a grant 4 A Ah 
tom by parliament to the king, was only a diminut ion of the old one by W 9. fro * 
pa:liam:ut. See p. 44. oſ chat boch. EIN 
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aria ; 
111 0 —— 3 king a caſual profit, for which the collector 
— rere upon 8 as well as for the cuſtomes, viz. of 
Lon merchant ſhipping out theſe cuſtomable goods, two-pence, 
AY which the colleQor of the cuſtoms anſwered upon his ac- 
„ 7 yearly, from 3. E. 1. until the time of II. 6. and after, 
« tha lil. e * ws fegitlr » qued dicitur cocquet. This teſtimonial 
171 c Pa) _ hy cuſtoms is the warrant tor the ſearcher to 
1 j * * and goods; and regularly, when this was once 
775 , the ſuhject was diſcharged. Vide Rot. Parl. 45. Z. 3. 
7. 5. E. "ge of the ſuffi 
4 J | t of this was ſu icient for the ſearcher to ſe! 
2 l xoolls, woollfells, and leather exported without this 1 
a the common ſtile of the ſeizures of merchandizes of this 
1 Bow quia non cocketteta nec cuft:mata. 
* Fo. : _ 8 place or port where the cuſtomes ought to be 
niche 2 : eale of the cocquette depoſited. It was not in 
1 — * in the chief part of the country; which yet the 
* w ed to enlarge; to caſe the merchants of that trou- 
and ſometimes the cocquette was lodged in two or three ports 
e — , _ a merchant might pay his cuſtoms and have 
** N — — ſtill the deſignation of the ports was in the 
P * which created a great dependence in the merchant 
tang as to theſe cuſtomes; tor he could not export 
my - — | . but they were ſubject to a forfeiture; 
de q 0 . — have but where the king had lodged 
f then an wa es. . ing a great opportunity to hold the 
s : 
* rs þ * 1 of exporting the merchandizes 
atomen OY 175 7 e cuſtom. The merchant forfeited all his 
„ y was at the king's pleaſure, viz. ſubject to 
ol CET 3 It was not only a forfeiture of the 
Theme, — , — of all his own goods; and this ſevere 
" kings 3 app __ only to theſe great cuſtomes, and not to 
n or they were under gentler puniſhments, as 
ne kept . . | 
. 2 puniſhment, proceſs of time introduced 
ne the Hof a ſhi did lad r 
1 p - ade aboard any wooll, woolltell, or leather 
oo ws mip itſelf was forfeited, at leaſt if the maſter 
« * e fact (but this concerned only thoſe merchan- 
wou. 2 woollfells and leather, and not any other kind 
ey =. 3 and accordingly this was frequently put in 
Queſti! Ba / * 2 22 Clauf. 38. E. 3. N. 13. pro 
EF rant of all. Clauf. 39. E. 3. M. 20 5 3 Pp | 
4 woe by. fro Job RN 
d une b Jobanne Thriuſco, and infinite more of that kind. 


* Clauſ. 31, E. 3. m. 5. 
And 


PARSG TERTIA. CAP. vi 151 


8, 
mal WWhibited under great penalties. The progreſs of that inhibition 
of 8 was this: 


By the ſtatute of 11. E. 3. cap. 1. the exportation of wooll, 
y denizens or ſtrangers, without licence of the king and 
his council, is forbidden under the pain of death. 

By the ſtatute of 15. E. 3. cap. 6. liberty is given to all mer- 
hants to export woolls paying the ancient cuſtoms ; and to the 
ame purpoſe is the ſtatute of 18. E. 3. cap. 3. 

By the ſtatute of the ſtaple 27. E. 3. cap. 1. et 2. merchants- 
rangers may buy woolls at the ſtaples and tranſport them; 
but by cap. 3 Engliſh, Welch, and Iriſh, are prohibited to 
ranſport woolls, under pain of death, and loſs of goods and 
ands. By the ſtatute of 36. E. 3. cap. 11. free liberty of ex- 
ortation of woolls granted as well to denizens as ſtrangers, 
aying the ancient cuſtoms. ' 

By the ſtatute of 38. E. 3. cap. 6. the penalty of death up- 
n tranſportation enacted by 27. E. 3. repealed ; but the for- 
eiture of lands and goods to ſtand in force. By the Rat. 
3. E. 3. cap. 1. the ſtaple removed from Calais to the former 
aces ſettled hy 27. F. 3. By 12. K. 2. cap. 16. ſettled at 
alats. HFS 
By the ſtat. 1. H. 4. the ſtaple of wooll, woollfells, leather, 
ad, and tin, as fixed it Calais. & | 
By the ſtat. 3. H. 5. cap. 6. the ſtaple continued at Calais, 
ſtomes paid here, and ſecurities given by the merchant to 
ry ſtaple commodities to Calais. By the ſtat. H. 5. cat. 2. 
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1 of er merchant ſtranger buying woolls in England not com- 
at zi do the ſtaple to be ſold, ſhall for every ſack of wooll deli- 
o this in to the Mint an ounce of gold. 

remit y the ſtat. 18. H. 6. cap. 15. carrying of woolls, wooll- 
ſame s, leather, lead, or tin, by any perſon other than to the 
E. 1, ie of Calais, without licence of the king, felony, unleſs 
ed, an he ſtreights of Morocco. What progreſs it had aſter, ſee 


le ſtat. 4. H. 4. cap. 14. E. 4. cap. 3. 

S that the ſtaple continued at Calais for aught appears until 
was loſt in queen Mary's time; and conſequently the expor- 
on of ſtaple commodities to any other place under an inhibi- 
n; and then Calais being loſt to the French, the inhibition 
nds univerſal, unleſs in thoſe places which are particularly 


ave Vt 
exem\X 


cuſton 
ool!telk 


of the Perpted. 
te kind But to clear all queſtion, by the late act of 12. Car. 2. there 
for Ene general inhibition of the exportation of wooll under moſt 


ere penalties ; ſo that at this day the old cuſtome as to wooll 
d woollfells import nothing; becaute the exportation of 
m is utterly prohibited at this day, and conſequently no 

| cuſtom 
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cuſtom ariſing yay + And the caſe ſtands the ſame af But by t 
leather; for by the ſtatute 18. Elig. c. g. exportation of fore wei 
ther is likewiſe inhibited. Only by the late act of tom ery ſton 
and poundage, 12. Cer. 2. cait- ſkins of a certain weizkt s than tl 
permitted to be tranſported. "A And po! 

But by the laſt rules of the book of rates at this day, u counted 
the continuance of the ſubſidy of tonnage and poundage, Wiſh the time 
theſe ancient duties for woolls, woollfells, and leather, I pon ever) 
all other ancient duties upon merchandize, other than ui Jan the ci 
are impoſed by that act or excepted, are put in ſuſpence. Wiz. 

Now what woolls were intended within this cuſtom, Et reſpe 
Rot. Parl. 8. H. 6. n. 47. a petition that lambs wooll ſtom ich I thi 
and ſcalding be not eſteemed chargeable to the great cui t. of 25. 
of wooll and woollfells; but it obtained not. A pocke 

Ip. We have the time when the cuſtom grows due, rpler, wi 
when laden on board to iſſue out of the realm. There wool! is 
they were ſhipped to be tranſported to another port with 12. And 
realm, no cuſtom due. But yet in ſuch caſe ſurety oui ny-mark 
be given for the tr2nſporting of them to that other por, ll, and 2 
otherwiſe they ought te depoſit their cuſtomes till they MPeigh d th 
a certificate of their lading them with n the realm. Nounts in 
Cla'iſ. J. Z. 3. P. I. m. 24. Stat. Stapul. 27. E. 5. cap. ed of the 
Rot. Parl. g. H. 5. pars I. m. 33. rice what 
11. We have the quantity and the proportion to bei lings, is 
viz. for a ſack of wooll fix ſhillings and eight pence, i this ſee 
woolltells fix ſhiliings and eight pence, for a laſt of ugs were 
mark. And herein we are to obſerve, that though the 2 ſack of 
portions be here fixed, yet the conſtant uſage hath bout ten 
been, that the king ſhouid be anſwered his cuſtomes fron thus I! 
as for half a fack or halt a laſt, or tor 159 woolltells e great c 

Now touching the quantities themſclves what they ar tom the 
the old ſtatute “ called . Compoſitio de ponderibus,” ih the pr 
riorum conſtat ex viginti doker, et quodiibet daker conſlat u s the buſi 


cem ceriis. According to the fame ſtatute, ſaccum /ane a 
de diabus wagis, waga pond-rat gvatuordecim petrat, el] 
eonflat ex doudecim 1 h. ſo that a ſack of wooll according to! 
eſtimate weighed 3921h. And 300 woollfells were efun 
to anſwer a ſack of wooll, and therefore charged with 
ſame cuſtom, viz. 6s 6d. 


# 31, E. 1.—In Mr. Ruff head's edition of the Natntes, this antient writs! 
titled Tractatus de Ponderibus et Menſuris. By the context it appears to be rin 
explanation of the weights and meaſures by reterence to the ſtatutes of the me 
than a ſtatute of itſelf, ——Ep1ToR. 
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8. 
ame z But by the ſtatute of 25. E. 3. ſt. 5. c. 9. the ſack, which 
n ore weighed 28 ſtone, is now reduced to 26 ſtone; and 


ery ſtone 14 pound ; which amounted to 364 pound, viz. 
{than the old ſack by 28 pound. ; | 

And poſſibly the old ſack even in thoſe former times was 
counted too large; and therefore upon all the old accounts 
\the times of king E. 1. and king F. 2. there was anſwered 
pon every ſack of wooll ob. et. 96. viz. three farthings more 
an the cuſtom of the demy-marke, in a particular account, 


f tom 
veiglt 


y, d 
age, 
ther, 
an ſud 
ence. 
tom, 1 
[1 hor 
at cull 


Iz. | | 
Et reſpondent de 31b. wiz. de quelibet ſacco lane ob. et. ga, 
hich I think was not taken when the ſack was reduced by the 
at. of 25. E. 3. to 26 ſtone. | 

A pockett of wooll contained half a ſack, and ſo did a 
ler, whereof frequent mention occurs in record. A todd 
 wooll is two ſtone, viz. 28 pound. 

12. And laſtly, we have the ſum that was anſwered, viz. 
my-marke for a ſack of wooll, demy-marke for 300 wooll- 


due, 
heretor 
within 


yy Cuff 
4 — le, and a marke for a laſt of leather. The penny then 
they Heich d three-pence now; and conſequently a mark then 
Im. N rounts in bullion at this day to forty ſhillings, which in re- 
. cap, rd of the rates and valuation of things is now more than 
rice what it was then. That, which was then worth forty 
be i ilings, is now worth above fix, nay above ten pounds. 
d this ſeems to be about the twentieth part of the value, as 


ngs were then. See Raz. Parl. 17. E. 3. u. 17. the valuation 
a ſack of wooll in every county. The medium ſeems to 
out ten markes at that time. 

{thus I have made a ſhort ſurvey of this great foundation 
e great cuſtomes, and of the ſeverall conſiderations that 
rom the ſame ; and now I ſhall proceed in the next chap- 
th the progreſs thereof, and what farther occurred rela- 
vthe'buſineſs of the cuſtoms in the time of king E. 1. 


— — -  - ww 


154 CONCERNING THE CUSTOMS, 


c AP. VII. 


The further proſecution of the bufineſs of the cufiomec i 
lime of king Edward 1. 


4-3 E king (Edward 1.) having thus ſettled the grea 
tomes, in the very next year takes care for their col 
and improvement; and having borrowed 23,000!/. for his a 
ons of the merchants of Lukes, the great cuſtomes are cn 
ted to them through all England and Wales, and Ireland 


upon account. 


They held the great cuſtomes of England and Wales frog 


4. E. 1. incluſively until about the 20. E. 1. The ſum d 
account of the great cuſtomes of Ireland for the three fir 
aroſe to 5171/7. 

The medium of the revenue of the great cuſtome in [ny 
roſe to between 8 and gooo!. per annum; for inſtance, 


„ 
A Feſts Dunſtani anno ſeptimo ad idem Faſtum] g , 
anno B. E. 1. - * N 


For the next year ending 9. E. 1. 8388 
For the next year ending 10. E. 1. 4 £694 1 
For the year ending 1 1. E. "HR * 102714 
For the yearending 12. E. 1. - - god 


For the year ending 13. E. 1. 8094 | 
beſides ſome ports omitted in their former accounts, 
which in all theſe years aroſe to 4091. 7s. Od. 

For the year ending 15. E. 1. - 8023 
For the year ending 16. E. 1. - - 8860 
Forthe year ending 17. E. 1. - - 9974 | 
But as trade increaſed, ſo in all ſucceſſions of this king 

his ſucgeſſor's reign, the revenue of this and other the 

cuſtomes increaſed. 

But if we take an eſtimate thereof in the time of H. 6. 
there is an account given of the whole revenue, and 
among the reſt, viz. Rot. Parl. 11. H. 6. n. 24*. when! 
were charged allo with a ſubſidy, as ſhall be ſhewn, the 
and petit cuſtomes did not amount to above 7000. comms 
annse-: 


£5 
Viz. Anno 10. H. 6. - - 7780 3 
Anno 11. H. 6. - — 


®* Th's curious eſtimate is in the printed rolls of parliament, v. 4. p. 434—2 
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us the cuſtomes ſtood untill 22. E. 1. But the king, hav- 
-cafon for money for the warrs in France for the recovery 
coigne, treated with certain merchants, and there was a 
-9»ition upon woolls, woollfells and leather, which was 
A Cuſiuma, vi x. de quolibet ſacco lane fractæ 5 marce, 
het ſacco alterius lane vel pellium lanatarum tres marce, de 
t liſto coriorum 20 marce z which afterwards in the ſame 
as reduced to a lower proportion, viz. for every ſack of 
; and woollfells of any kind tres maree; and thus it oon- 
for ſome time, as ſhall be ſhewn. 

this appears in the account of 28. E. 1. which is thus 


mes if 


 grea 
ir coll 
1 his q 
re con 


reland 
les f Ul 


ſum of 
e firſt) 


tus Petri Barton et Febannis Huſtzwicke C:lleflorum Nove 
ne lanarum pellium et coriorum apud King flon ſuper Hull.— 
mam anno 22. mercateres regni in ſubſidium guerre, quamrex 
rc beratione Vaſcoine contra Gallicas intendebat, de lanis et 
exeuntibus regnum, regi gratanter conceſſerunt, viz. de guoli- 
mo lane fracte quinque marcas, de quolibet facco alterius lane 
lum lanatarum tres marcas, de quolibet laſto coriorum 10 


; quod . ſubhſidium rex foſt modum gratioſe mitigavit, 


in Ln 


by 


Lal 
108 1 


688 1 


wt, conceſſit 1 50. die Nvemb. eadem anno 22. finiente incipiente 
Id omnes mercator:s tam regni quam aliund®, mercatoribus 
Francie duntaxat exceptis, lanas ſuas pelles lanatas et coria 


094  nercandizas ad partes traducere poſſint, ita quod regi de guo- 
27¹ //o tam lane fractæ quim alterius, et etiam pellium lanatarum, 
090 reas, de quolibet laſto coriorum ducenderum ad eaſdem partes 
094 Wi marcas perſolvant d viceſimo nono Fulii 22. E. 1. et uſque 


Sonfti Michaelis tunc prox. ſequent. et ab eodem Feflo uſque 
Natalis Domini anno 25. incipiente pro tempore. Rex am- 
ediflum Fobannem, viz. 


Anno 23 - G1 99 ; 
Inno 24 8 4061 In that port of Hull. 


finno 25 — — 544 
on complaint of this impoſition, the ſtatute of 25. E. 1. 


H. 6 | 
= 4d Cenfirmationem Cartarum was made; and by that ſtatute 
E. eis enacted, E pur ces que touts le pluis de communalty 


f durament greve de le maltolt des leines, ceſtavoire de cheſcun 
line quarrants ſoutæ, et nous ont pryes que nous les voudre- 
leſer ; nous a leur pryen les avouns pleniment releſſe, et nous 
' grant pur nous et pur nos heirs, que cele ne autre mes ne 
ins ſans leur comun aſſent et leur bane volunt, ſave a nous et 
vers la cuſtome de leynes pealx et quires avant grant per le 
h evantdit. Teft. Ec. 10 ON, 


Upon 
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Upon this act theſe things are obſervable : 
1. That, notwithſtanding this impoſition was by a 


of the merchants, vet it being without cenſent of p ed, 17. 
It was not legall, and the king himſelf ſtiles it no * oc cver; 
maltolt. The like inſtances we ſhall aſter have 21. E þ Ot all ot 
2. That there was by the act a ſpecial clauſe that oi other n 
impoſitions in the future ſhonld not be laid without ou value of 
parliament. And yet theſe inland commodities were ſo * eir impor 
hand to be charged upon emergent occaſions, that then Of all m. 
ſometimes the like illegall maltolts impoſed. Bat upon re- pence 
plaint they were removed, and the like proviſion made M fred 
tuture charges of that nature without conſent in parle Of every 
15. E. 3. cap. 1. Merchants ſhall have free paſſage u Ne tenor o 
woolls and other merchandizes, paying the cuſtomces aliens cu 
time uſed. 27. E. 3. ſt. 2. cap. I. & 2. 

3- That the old ſubſidy of woolls, woollfells and E Pro merca 
which before this new impoſition were at firſt granted i archicp! 
king by parhament, as 15 before obſcrved, [is faved®,] m ſabſcri 
The great cuſtome of woolls, woollfells and leather, wiſh: N 

before this new impoſition of 22. E. 2. was called News C = Cath 
now changed its appellation, and was after this called M: Flmdri 
Antique Cuftuma, | 2. 
After this the old cuſtom, viz. for a ſack of wooll dem re it 
et pro 300 pellibus lanatis, que faciunt unum ſaccum, den 5 J. go 
et de laſio coriorum continente 20 dacres et quolibet dacre © 222 
IO coria, unam marcam, was anſwered; and according 1 
account paſſed for the year ending 24 Nov. 26. E. 1. 259 eddentur 
by the accounts of the collectors of the cuſtomes, and ow Joon 
ſtood untill 31. E. 1. | bin form 
31. E. 1. the king granted to merchants-ſtrangers di bir of 
bertics and exemptions, as, namely, of priſage, mutage videlices 
And in conſideration thereof the merchants-firangers gi ſecur | 
the king divers new cuſtomes, commonly called Parvs ( Inglie, et 
ma, VIZ. : | fir lui, 

Of every ton of wine imported by them two ſhillings, MF; g, in 
monly called butlerage, becauſe it came in lieu of priſag villis 

Of every laſt of hides by them carried out of the ingen , 
over and beſides the ancient cuſtome, demy mark; ſo em a!;en;, 
whole cuſtome of an alien for a laſt of hides was 20s. leariter 1 

Of every ſack of wooll by them carried out of the es fieri 
forty pence, beſides the ancient cuſtome z ſo that the la, 0, 
whoſe cuſtoine of a ſack of wooll was 10s. "Ip 

Of every 300 woollfells the ſame cuſtome as upon a He * 
wooll. | 2 

The two words between crotchets are added to ſupply a chaſm in the MS,-f — 
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Of every cloth of ſcarlet dyed in grain and carried out, 
e ſum of 25. 


E 


by alot every cloth wherein there is part graine intermixed, ex- 
F path ted, 1s. Gd. : | 

Ls. Of every other cloth without graine, 1 2d. | 

. E. l Of all other things, viz. aver dupoiſe, filks, horſes, cattle, 


bal other merchandize exported or imported, three-pence for 
it conic valuc of every en ſhillings, within twenty days after 
ei importation and unlading or ſale. ; 

t then or all merchandizes bought in the kingdom and exported, 
t upon ee: pence for the value of every twenty ſhillings u/tra cuſ- 


mas frediflas regi aut aliis ante datas. 
Of every quintall of wax, 1s. 
he tenor of the charter itſelf, becauſe it is the foundation of 
aliens cuſtomes, I have inſerted, and is as followeth “: 
Cart. 31. E. 1. No. 44. 
Pro mercatoribus alienigenis de libertatibus eis conceſſis. 
x archiepiſcopis, &c. Salutem. Circa bonum ſlatum omnium mere 
n ſubſcriptorum  regnorum terrarum et provinciarum, viz. Ale= 
e Francie, Iſpanie, Portugalie, Navarre, Lumbardie, Tuſcie, 
ncie, Cathalonie, Ducatus noſiri Acquitannie, T ho/ofanne, Tatur- 
Flandrie, Brebantie, et omnium aliarum terrarum et locorum 
neorum quocungue nomine cenſeantur, venientium in regnum noſ= 
Anglie et ibidem converſantium, nos precipuã curd ſolicitati, 
r ſub noflri dominio tranquillitatis et plene ſecuritatis immunitas 
mercatoribus ſuturis temporibut preparetur; ut itaque vota ip- 
reddantur ad noftira et regni naſtri ſervitia promptiora, ipſorum 
nibus favorab liter amnuentes, et fro ſtatu eorundem plenius aſſe- 
b in forma que ſequitur ordinantes, ſubſcripta dictis mercatori- 
v nobis et heredibus nofiris imperpetuum duximus concedenda, im- 
1, videlicet, quod omnes mercatores dictorum regnorum et terrarum 
 ſecur? ſub tuitione et proteflione noſtrã in dictum regnum noſ= 
Inglie, et ubique infra poteſatem nſtram alibi, veniant cum 
is ſuis guibuſcungue de muragio pontagio et pavagio liberi et 
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lings, OY; 4d infra idem regnum et poteſtatem noftram in civitatibus 
prilage. et villis mercatoriis poſſint mercari duntaxat in groſſo, tam 
he king gents ſeu incolis ejuſdem regni et puteſtatis noſtræ predictæ, 
3 fo am alienigenit extraneis vel prenatis, ita tamen qudd merces, 


Os. 
of the 
;at the 


tariter mercerie wocantur, ac ſpecies minutatim vendi poſſint, 
antea fieri conſuevit; et quod omnes predicti mercatores mercan- 
10, quas ipſes ad predictum regnum et pate ſtatem noſtram ad- 
ſeu infra idem regnum et poteſſatem m:{iram emere vel alias 
re cmuigerit, poſſint quo valuerint, tam infra regnum et pateſta- 


we had the following copy of C2r:2 Mercsteria tx Hued with the record at 
t—EDiT0R, 
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158 CONCERNING THE CUSTOM p. 
tem noftram prediflam quam extra, ducere ſeu portare face, r, + 
quam ad terras manifeſtorum et notoriorum boſtium regni H gi, el 
wendy conſuetudines quas debebunt (vinis duntaxat exceplij MY. 2 
eodem regno ſeu poteſtate no/tri, poſt quam infra idem ru U v4; 
poteſtatem noſtram ducta fuerint, fine veluntate noftra „ ponde: 
fpeciali non liceat eis educere quoquomodo. Item quod predict 1 
catares, in civitatibus burgis et villis prediflis, fro volunts 9D | 0 
Boſpitari valeant et morari cum bonis ſuis ad gratum ip a 
rum fuerint boſpitia five domus. Item, qudd quilibet enn 2 
fer iſſas mercatores, cum quibuſcungque perſonis undecunque fy heh 
ſuper quocunque genere mercandiſæ initus, firmus ſit et flalil, aw 
quod neuter mercatorum ab ills contrattu peſſit poor velr: * / 
poſiquam denarius Det inter frincipales perſonas contrabente , quod a 
Fuerit et receptus ; et ſi forſan ſuper contractu bujuſmadi iſ” / ici 
tio oriatur, fiat inde probatio aut inguiſitis ſecundiim aſut et Ntare 
fudines feriarum et Verum ubi diddum contractum 2 ca wn ff 
et iniri. Item promittimus prefatis mercatoribus, pra na l com 
redibus noſtris inperpetuum concedentes, quad nullam tri ſcilicet 
arreſtationem ſeu dilationem occaſione priſe de cetero de mii nerrator 
mercandifts ſeu aliis bonis ſuis, per nos vel alium ſeu alia, N illam 
gue neceſſtate vel caſu, contra voluntatem ipſorum mercateru u firmi! 
guatenus faciemus aut fieri faciemus, niſi ſtatim ſoluto pri der 10 
quo ifft mercatores aliis buj uſmodi mercimonia vendere poſſu oertates v 
ets alias ſatisfattis, ita quod reputent ſe contentos ; et qui uhu et 
mercimonia mercandiſas ſeu bona ipſorum per nos vel minifira riſdem, 
nulla appreciacio aut eftimacio imponetur. Item volumus, oi tortis; 
nes ballivi et miniſiri feriarum civitatum burgorum et villaru e, 4.1;: 
cateriarum mercatoribus antediclis conguerentibus coram ei: uam ,, /t 
juſtitiam faciant, de die in diem fine dilatione, ſecundi 517 .. 7; 
mercatoriam, de univerſis et ſingulis que per eandem igen, 4 
terminari ; et fi forte inventatur defectus in aligus ballivra "my * 
miniſtrorum predictorum, unde iidem mercatores vel corun i b oF 
dilationis incommoda ſuſtinuerint, vel ſuſtinuerit, lictt u en 
verſus partem in frincipali recuperaverit damna ſua _ et d 
minus ballivus vel minijler alius —2 nos freut delictum eri N der 
niatur, et punitionem i/lam concedi mus in favorem mercatmu “ pri 
predictorum pro eorum juſtitid moturando. Item quad in mg mtr 
generibus placitorum ¶ ſalvc caſu criminis pro quo infligenda Ml © uſiuma ; 
mortis ) ubi mercator implacitotus fucrit vel alium implacii N regni 
cujuſcunque conditicnis idem implacitatus extiterit, cat un il! 
prenatus, in nundinis civitatibus froe burgis, ubi fueri! e d. | 
copia mercatorum prediftarum terrarum et inguifitio frert 0" denar io, 
fit medietas inquifitionis de eiſdem mercatoribus et medtetas 0 dugecim 
aliis probis et legalibus bominibus loci illius ubi placitum tin denari 
contigerit ; et fi de mercatoribus dictarum terrarum nun, nannt 
inveniatur ſufficiens, ponantur in inquiſitione illi gui id; ,, 4. 
nientur ibidem, et reſidui ſint de aliis bonis hominibus , 1,.; 1, 
de locis in quibus placitum illud erit. Item valumus ard et 
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PARS TERTIA CAP; VB 153 
int, quod in qualibet villa mercatoria et ferid regnt naſtri 


i ef, t alibi infra poteflatem noſtram pondus no/irum. in 
ceptir) e prratur, et ante penderation?m ſtatera in preſemid cmpterts. er 
n ri aca videatur, et quad. brachia ſint equalia et extunc por 
a - punderet in equali, et cam flateram poſuerit in eguali ftatiia 
Fredi. mms furs 1ta quod remaneat in eguali; quodgue per totum 
volunts, t poteſtatem noſtram unum ſit pondus, et una menſura, et ſigns 
tþſorun roi mftri ſignentur; et quod quilibet poſſit habere fiateram unius 


et M :t infra, ubi contra dominum loci aut libertatem per nas ſex 


_ : ſores noſtros conceſſam illud nen fuerit, ſive contra villarum aus 

2 : 1-4 um conſuetudinem hatlenus obſervatam. Item vo/umus et conce- 
* % . . . * 9 

Wow, dd aliquis certus homo fidelis et diſcretus London” refidens af= 


ur juſticiariis mercateribus memoratis, coram quo valeant ſpecta- 
placitare et debita ſua recuperare celeriter, fi vicecomites et ma- 
ir non. facerent de die in diem celeris juſtitie complementum, et 
fat commiſſio extra cartam preſentem conceſſa mercatoribus ante- 
, ſeilicet de his que ſunt inter mercatores et mercatores ſecundius 
mercatoriam deducenda, Item ordinamus et ſtatuimus, ct ordi- 
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lies, in illam ſtatutumque pro nobis et heredibus noſtris imperpetuum 
cat firmiter ob ſervari, quod pro quicumque libertate, quam nos 
to fru de, noſtri de ceterd concedemus, prefati mercatores ſupra ſcrip- 
e poſſaſ erraten vel earum aliquam non amittant. Pro ſupradiflis autem 
t ee et liberis conſuetudini bus obtinendis, et priſit noſtris remit- 
tr dem, ſepe dicti mercatores univerſi et ſinguli pro ſe et omnibus 


us, . 
villarm 
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& partibus ſuis nobis concerditer et unantmiter conceſſerunt, quo! 
bet dalio vini quod adducent vel adduci facient infra regnum wel 
tem naſtram, et unde marinariis freitum ſolvere tenebuntur, f1/= 
hit et heredibus noſtris nomine cuſtumæ dust ſolidos ultra antigquas 
us debitas et in denariis ſalvi canſuetat nobis aut aliis infra qua- 
ua dies poſiquam extra naves ad terram poſita fucrint diqta viua. 
Ge quolibet ſacco lane, quem didi mercatores aut alii nomine ig ſa- 
ment et de regno noſiro educent aut emi ct educi facient, foivent 
avinia denarios de increments ultra cuflumam antiquam dimidie 


ſua 1 


f * 

U e 

eaten du Prius fuerit perſoluta; et pro laſto coriorum extra regnum et 
1d in Dm naſtram veſiendorum dimidiam marcam ſupra id gd c an- 
ende WIN uma antea ſolvebatur; et fimiliter de trecentis pollibus lana- 
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ra regnum et poteſtatem noſirum ducendis quadraginta denarins 
ertum thud quad de antiqua cuſtuma fuerat privs datum. Item 
ſlides de gra/ibet ſearlaia et funno tines in gran, Item decon 
 denarios de quolibet panne in qus pars grani fuerit intermix:3. 
dugdecim denarios de quolibet pang alis fine grans. Hom 
rm denarics de quolibet ceræ quinta!l. Cumę' de preſatis mer- 
bus nonnulli eorum alias exerceant mercandiſa:, ut de averin 
u et de aliis rebus ſubtillibus, ſicut de pannis tarſcum, de 
; de eindalis, de ceto et aliis diverſit mercibut, et de equir, alia 
u animalibus, Blada et aliis rebus et mere nil. it multimacic, 
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160 CONCERNING THE cus ron; 
que ad certam cuſtumam facile poni non poterunt, iidem mercaſ 
ceſſerunt dare nobis et heredibus mftris de qualibet librã argen 
mationis ſeu valoris rerum et mercandiſurum hujuſmadi, an 
nomine cenſcamtur, tres denario:; de libra in introitu reruns 
candiſarum ipſarum in regnum et poteſtatem noftram preditien,; 
viginti dies poſi quam hujuſmodi res mercandiſe in regnum ul 
noſtram addutte et etiam ibidem exoneratæ ſeu venditæ ſuerint, i 
liter tres denarios de quũ ibet libra argenti in eductiane quurm 
rerum et mercandi ſarum hujuſmodi emptarum in regn et poteſlat 
predidlis ultra cuſtumas antiquas nobis aut aliis ante datas; 4 
valore et eftimatione rerum et mercandiſarum hujuſmodi, de quiby 
denarii de guũlibet libra argenti ſicut predicitur ſunt ſoiveridi qi 
eit per literas, quas de dominis aut fociis ſuis 1ſtendere peter 
i literas nom habeant fletur in ka: parte ipſorum mertatorum þ, jo 


tes fuerint, vel valeftorum ſuorum in eorundem mercatorum alf arl of 2 
juramentis. Liceet inſuper ſociis de ſocietate mercatorum predif 33 
2. an 


infra regnum et poteſtatem niſtram preditlam Janas vendere alis: 


ſuis et ſimiliter emere ab eiſdem abſque cuſtumi ſolvendũ; its ommanc 


quod difle lane ad tales manus non deveniant, qudd cuſtumũ ni iq | ha 
defraudemur. Et freterea eft ſciendum, quod poſtquam ſepedifiWh his reig 
catores ſemel in uno loco infra regnum et poteſtatem noſtram aleMiyered ; 
nobis conceſſam ſuperius pro mercandiſis ſuis in formũ ſolverint upon th 
didla et ſuum habeant inde warrantum, erunt liberi et quieti i In the fo! 
bus aliis locis infra regnum et poteſtatem noſtrami predictam de and all 
cuſtumæ hujufmodi pro eiſdem mercandiſis ſeu mercimoniis the time 
warrantum, five hujuſm»di mercandiſe infra regnum et pit ginning 
trum remaneant, five exterins deferantur, exceptis winis ed by ki 
regio et poteſi ate noſira prediclis fine voluntate et licentid mi es: an 
prediftum eft nuliatens educantur. Folumus autem ac prom == 
heredibus niſiris concedimus, quod nulla ex tlio, priſa, vel pn 3 q 


aut aliquod alind onus, ſuper perſonas mercatorum predictor, 


. . o a nat rivi 
candi ſas feu bona exrundum, aliquatenus impnatur contra fem n 
preſfam ſuperius et conceſſum. Hiis teſtibus wvenerabilibu o the me 
Roberto Cuntuar archicp1jcopo tot ius Ang? Primate, Malter oo alien 


et Litchf? epi ſcopo, Henrico de Lacy comite Lincoiw, Humf i 5. and 


hun comite Hereford et Eſſex oc Conſtabular” Ang”, Adomam on we ſhall 
lencia, Ga fredo de Goyrville, Hugene le Deſpencer, Walters Je the mear 
Campo ſeneſcalio hoſpitii noſtri. Roberto de Bures, et aliit. E proceſ 
manum noſi ram apud H/ ynde{or* primo die Februar”. __Miptions a 

And I do not find that there were any cuſtoms an thus m 
between the 3. E. 1. and 31. E. 1 for goods impatcurs of 
ther by aliens or ſubjects. “ Thus it continued all tien vines an 
of E. 1. and until the 5. E. 3. and then the lords ord ch as cal 


beiing authorized by act of parliament with great . L 


Rot. Ordia'. 5. E. 2. 


bi Fri CAP: Wh; abt 


null this Carta Mercatoria, VIZ. nous ordenioms, que touts 


M3. 


Tang, de cuſtomes et maltouts, levyes puis le coroniement le rey 
ger , Fitz le roy Henry, ſoient entyrement ouſtees et de tote eftinfls 
U, qu tets jours, nent contreſteant le charter que le dit roy Edward 
erna nirchants aliens, Purceo que el fuit fait countre le grand 
Hon, . et encountre le franchis de la citie de Londres et ſans affent 
in p nage, Sc. ſauvant ne quident au roy les couſtomes de leyne 
rim, «i ct quires, ceſt aſcavoire de cbeſcun ſacł de layne demy manke, 
arm 300 peaux Janus demy mar te, et de laſt de quires un mar te. 

17ſt: ¶ Neſently upon this the collection of the petty cuſtomes of mer- 
4; „ Krangers ceaſed, viz. from 9 Oclob. 5. E. 2. and fo they 
de gulufi N nued uncollected and unanſwered until the 20th July 16. E. 
from that time forward the petty cuſtoms by merchants. 


4 pol fl 
um þ by 
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he king, Edward the ſecond, having gotten the better of 
arl of Lancaſter at his parliament, d die Sancti Baptiſte in 
timanas 15. E. 3. a repeal was made of theſe ordinances 


pr a E. 2. as rejudicial to the rights of the crown, and that re- 
1 — to be inrolled in the courts of Weſtminſter, 
a ; 15. E. 2. Rot. 33. | na 

a t a thereupon ſhortly aſter, viz. 20 July 16. E. 2. (for he 


ſepedifi 
ram cut 
/oerint | 


his reign the th of July) theſe petit cuſtomes began to 
ſwered ; and the warrant for the collecting of them is en- 
upon the cuſtomer's account for the year ending 17. E. 2. 


wieti i n the foreign accounts de tempore E. 2. Rot. 54. for New- 
m de and alſo for Scarborough: And thus it continued anſwer- 
wis pr the time after; and in farther ſecurity of it, king E. 3. in 
et piginning of his reign, confirmed the Carta Mercateria 
vim ed by king E. 1. and for the better ſecurity both of their 
a Nees, and of the duties to be anſwered by them to the crown, 
ic pd received at laſt an affirmation by the ſtatute of the ſtaple, 
vel toi . cap. 1. et 26. and fince that time it hath been conſtant- 


** | unqueſtionably allowed. | 
1010 What privil d ions have been granted to th 
* at privileges and exemptioris granted to the 
* merchants, viz. thoſe principally of Collen and Lubeck, 
N "WW the merchants of Almaine, nd of the Stilyard, in refe- 
ae to aliens duties, vide Cart. 18. E. 1. m. 18. Cart. 28. E. 
Hunf 15. and what alteration or advance there have been in 
dJomars off we ſhall deliver as they occur in their ſeveral ſeries of time. 
altero d: ¶ he mean time thus much ſhall ſuffice, touching the origi- 
lie. N proceſs of the petty cuſtomesin the time of E. 1. with the 

uptions and renewals of them in the times of E. 2. and E. 3. 
(thus much alſo ſuffice touching the time of E. 1. Little 
curs of note concerning it, but only of ſome impoſitions 
wines and other petty matters, that vaniſhed, and ſcarce 
Mas came to account. 

See 1, Rot. Parl. 282.— EDITOR. 
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gers were anſwered ; and this happened in this manner. 
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Concerning ci. ſtomes, ſubſidies, and impofitions in h. F But 
| of Edward the ſecond. ceſſit y. 
| | ter this 
PHE reign of this king was troubleſome and nen h 
he was much under the power of the nobility, e ten f 
from the fifth till the fifteenth of his reign 3 and there are H hillir 
memorials of his parliaments extant, whereby we may h ra 4: 
light touching theſe things. The moſt conſiderable bulngW*ar- E 
that which 1s before remembered, viz. the great and petty againſ 
l : tomes; and little or nothing elſe, that I can obſerve, was i pon th: 
1 ed from the firſt to the fifth year of his reign ; both the gui Me 21 5 
| petty cuſtome was accounted for from the fifth to the n lection 
year of his reign; the petty cuſtomes of merchants . the ſtat. 
were ſuſpended by the ordinance of the lords ordeiners abo of death 
; tioned ; in the fifteenth year of his reign, theſe ordinance {vile pro 
| repealed, and petty cuſtomes, and nothing elſe, that leu gave t 
{ was anſwered from thenceforth during his reign- hardly b 
N | | 0 carry o 
| gly he 
| 2772 . —— every ſac 
„ 1 
: f | „ef bis rei 
The proceedings touching ſubſidies, cuflomes, and im. E. 2 
wok during the reign of king Edward the 11 poſition. 
| I COME to the time of king Edward the third, who ws n 
lant and a warlike prince, reigned long, and his tin the . ot 
full of great variety in relation to the cuſtomes and other iſ.. Fus 
eſpecially relating to the ſea. it ＋ N 
At the parliament held at York, which was die Venen, art 
feflum Michaelis, 6. E. 3. there was a ſubſidy of deny mari een 
a ſack of wooll, demy mare upon three hundred woollfel r ( 
twenty ſhillings upon every laſt of hides tra antiquam 4 ut 45 - 7 
which was granted to the Bag for one year, to begin at tee * * 
fication following. But upon the parliament-roll of tha Is 
no ſuch grant appears. In all probability, it was an oe * q 
by the king and the lords; and indeed fo it is recited by . off — 1 
that repeals it. Clavuſ. J. E. 3. m. J. Licet nuper fer n te Th $4 
tes et froceres regni noftri ordinatum extitiſſet, quo1 nl. 2nd 85 i 


indigine, Ic. teſte 30 Funii, J. E. 3. But the king, 


pak Fiir CAP. n. 163 
: of this council, repeals that ſubſidy, and fuperſedes the 
ion for collecting it. The pretence was, that it would 
ſe the price of e but it is alſo necnem aliis de cauſes. 
ly the people were not ſatisfred in the legality of the impo- 
But yet afterwards, the arrears were levied and excuſed 
ceſſit y. . 

ter this to mend the matter, the merchants grant to. the 
upon his preſſing occaſion, ten ſhillings of every ſack of 
„ten ſtlillings of every three hundred of woollfells, and 
ty ſhillings of every laſt of hides exported by denizens orali- 
ultra antiquas cenſuetudines from the 14 Maii J. E. 3. for 
rear. But in the parliament held 8. E. 3. complaint was 
againſt this impoſition as illegall and. birthenſome. And 
upon the king by the advice of his councill, by his writ bear- 
ate 21 Sept. 8. E. 3. repeals that impoſition, and ſuperſedes 
lle&ion of it. Clauſ. 8. E. 3. m. 18. 

the ſtat. 11. E. 3. cap. 1. it is enacted, that none, under 
of death, ſhall export woolls out of the realm, till it be 
wiſe provided by the king and his councill. 

is gave the king an opportunity to lay impoſitions, which 
hardly be avoided ; viz. he granted diſpenſations to per- 
ocarry out wooll, paying what ſums he pleaſed. And ac- 
oy he took by this kind of impoſition forty ſhillings 
every ſack of wooll, the like upon three hundred woollfells, 
kree pounds upon every laſt of hides, of denizens, and near 
e as much of aliens, both in the twelfth and thirteenth 
of his reign. | 

12. E. 3. the people complained and grew diſcontent with 
polition. And on the other fide the king by his letters 
earchbiſhop of Canterbury to make his excuſe to the peo- 
relpe&t of his neceſſity. Rot. Almaine, 13. E. 3. n. 22. 

the king's neceflitics and great occaſions increafing, and 
legal ſupplies coming very hardly from the people, a par- 
tis ſummoned, viz. 13. F. 3. at Weſtminſter, where the 
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| V mM ons grant the king in aid of his warr the tenth ſheafe, fleece 
"ny U mb for the next year, to be paid in two years; but provi- 
volte made, que le maltolt, que ore de novell eft levy de lenes, ſoit 
de 4 nt abatue et ſoit tenue vielle cuſtume, et qu'ils eient per point 


in at tie 
ol that 
an ord 
ted by ti 


ter et enrollment de parlement, que mes ne ſoit levy tiel cuſlome. 
arl. 13. E. 3. n. f. et ibidem, n. 13. the petition is again 
d againſt the maltolt of woolls and an impoſition upon 
„. aſſent de la commune ou de graundx. 

ebe king's neceſſities found a way to continue this impo- 
Ju04 * aud to give it the better countenance, it is taken upon a 
ing, M 2 kind 
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sera mould not be ſold. Whereupon the ſame parliament Ne 
the e commons pray, 


ye le maltolt de leynes ſe teigne a demy marke, come en temps de 
greritours ad efte uſes, I por leflatute puis en vatre temps graun- 
Et coment que le merchants eint graunt per eux ſans aſſent des 
f wo un ſubſidie de 40s. de cheſcun ſack de leyne, outre le droiturall, 
nor N de demy marke, vsiilex gil vous pleſt aver regard, que tut eft en 


_ & miſchief de vos communes. Par quoi cel miſchief, fi vous 
= I viliez ſaeffrir, mes ſoit amendez I ceſt parliament, car eſt 
hill Wi? reaſon, que le commune de lur biens ſaient per merchants charges. 


eanſwer was, 
nent de mftre ſeignior le roy weſt pas de charger les communes per 
die que les merchants lui ont grantes, n'en poet eſtre entenduz en 


And it 4 communes, no'ement de ſicome les communes ont mys un certeine 
- that Wir Ie /eynes permy les countees, le quel priſe le roi voet que 


, que de dedeins cel priſe nulles leynes ſoient achates, ſur forfei- 


nor tak 
©, and is mes les leynes in les maines les merchants que les 1fſint 
e twe ö 


on thut yet it reſted not here. The king's warrs in France grew 


of memrable, and the former impoſition of 408. complained of in 
er; 3 ceaſing Michaelmas 23. E. 3. there was a new impoſiti- 
wooll the conſent of the merchants of 40s. per ſack ſet upon 


„ or rather continued for two years. 

arliament was held the Monday after Chriſtmas anne 20. 
which was after the continuation of that tax; and Rot. 
30 E. 3.n. 18. the commons petition agaiult it, viz. 

pry les commons, que le grand ſulſidie de 40s. al ſack de leyne 
e, et Pauncient cuſtume pay, come autre foits feuſt aſſentu et 


eight! 
ſacke 
Ange. 
omes u 
out inn 


rs am. 

to ae PONSIO. Quant a ceſt point les prelates et autres, wants 
the M) que le fy avoit d'eſtre aide, avant fon paſſage per de la, 
8010 Y mer ſes droitures et pur defender ſon realme d' Angletere, aſſen- 
and le” accord des merchants, que mſtre ſeignour le roy avereit, en 


ſa dite guerre et pur defenſe de ſa dite terre, 40s. de cheſcun 


ered up 

enteret lene que paſſer as parts ouſter mere pur deux auns prochiens 4 
grants et fur meiſnie le grant ount divers merchants fait pluſors 
? ſegrin vw noſtre dit ſeignour le roy en ayd de ſa dit guerre, per quoi 


de ſubſi lie ne pit eſire repelles ſans aſſent de roy et de ſes dits grauntz. 
-haelms — upon woolls being great, the people began to 
ce tan the manufacture of cloth, which had been long inter- 
| below MW and by this means the exportation of wooll began to be 
and the people made cloth and exported it, upon which 

um was as yet by law ſet, | 
Theraupon 
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Thereupon the king did ſet an impoſition upon clot, 
upon denizens fourteen pence for every cloth exported, and 
aliens one-and-twenty pence for every cloth, and ſome 


cuſtoms upon woollen manufactures, wherein he kept ſom 1. 
portion to the rate of the great cuſtom upon woolls. J | 
Cuſtom. 21. E. 3. Ret Fin. 24 E.3.m.19. Jam magna po 2. 
regni panificatur, de qua cuſtuma aliqua no*ts non eſt ſoluta, 
In the parliament of 21. E 3. inter bundellam petiti ; 
commons complain of this impoſition. . | hough it 
Item pry la commune, que la ou ſes merchants ſolajent achater WY) et it obt 
et les ſoloient ameſner ouſter le mere, et auxi merchants-ſtraing . Firit, 
foloient vener in Angletere pur achater drapes, et per reaſon & « jon the n 
Ja de mvell fait, ceſt aſcavoire de eheſcun drape 1 4d. des un » | 
4 Angletere, et pur gents eſtrainges pur cheſeun drape 21d, 1 1 B 3 
per reaſon de cel grei vous cuſtome nul eſtrange merchant vie, « WM... in pat 
commune de la terre des merchants et labourers impovere; d' Ul 11 
pry remedy, et que cele cuſtume fait auſtee. Item per drapes WſMccecding 
fied une novelle cuſtuma, fur cheſcun drape un denier, et de Wh ſhewn ir 
14. ob. et de cheſcun lyte 10d. et des ſirainges 1 5d. a graunt Wi it did 
du people labourers, et que cel cuſtome foit auſtee. ball new 
Res roms 10. Il pleiſt au noſire ſeignior le roy, as preluſ - Farl. 
tes et autres grauntz, que ceſte cuſtome eſtoyſe en ſa force, ners of 
auxi bien reaſon, qu'il preigne tiel profitt des-drapes overen ¶ d deſire 
royalme, et meſnes hors du royalme, come de laynes carryes irt ¶e king's 
felone Pafferant des drapes overees de ſack. u afres l 
This petition and anſwer are not entered upon the pati fait 
roll, bacauſe never aſſented unto by the lords. But tl , ? 
upon the bundle of petitions of that year“. ils ker 
So here we had theſe impoſitions which obtained the wii * fratu 
cuſtoms : | | the act 
Of every woollen cloth, for clot] 
Of denizens - - 144. mably. 
Oft aliens on - 21d. LL 
Of every cloth of worſted, we was. te 
Of denizens - 4 1d. every 
Of aliens - - 1% They cc 
Of every bed, de reduce 
Of denizens - - 101. * ras 
| oloure. 
GE | 5% WF: all ſee 
® They are accoodingly printed amongſt the petitions of the commons ot of this 14 


in 4, Rot. Parl. 168. Sg No. 31.—kviroR. 
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t theſe impoſitions were intended only of cloth without 
; but there was beſides this here mentioned a farther impo- 
„ VIZ. 


k 1. Upon denizens - 27. 4d, 
. Upon aliens - 35. 1d. after 35. 6d. 
| 2. Upon half graine, 952 
Denizens — — 21d. 
Aliens - 27. 1d. 


hough it was at firſt by the king's commiſſion as an impoſiti- 
yet it obtained in perpetuity. | SGT” 

1. Firſt, becauſe it carried a reaſon of equity, being laid 
jon the manufacture of woolls exported, and proportioned 
cording to the rateable eſtimate of the 'cuſtom of a ſack of 


des mr 

=. - 
21d. 2. Becauſe now it had a countenance by the conſent of the 
vient, « ¶ us in parliament, who judged it reaſonable. And accard- 
©; h theſe cuſtoms upon oath continued in the times of all 
rape: WWccecding kings, though with ſome augmentations, as ſha.] 
t de WW ſewn in due time. 


dit did not only continue, but was extended proportiona- 
dall new manufactures of woollen. ns 
. Parl. 15. R. 2. n. 43. This cuſtome was taken by the 
mers of kerſeys exported, and the merchants complain of 
nd defire it may be diſcharged. x : 
he king's anſwer was, Pur ce gue le reye eſi inberittez fer 
t afres la mort de ſes fregenitors de cuſiume de toutz maneres 
rafs faitz de leine en Angletere, et faſſants hors de realme, 
voet, gue touts ceuæ, que vorront faſſer aſcuns drafes, 
ils kerſeys ou autres, fayont ent la euſtome ſolonc les erdi- 
ret flatuts ent faits. 
the act of the 11. H. 4. c. J. this duty is to be paid by 
_ made into garments and by them exported pro- 
abi y. | 
. Part 2. H. 5. pars 1. n. 39. itappears that this rateable 
me was taken of Corniſh and Devonthure cloths called ſtreits, 
1d, every four dozen of ſtreits fourteen pence of denizens, 
14 WM {hey complain of the exceſſive proportion, and deſire it 
be reduced to the rateable proportion of broad cloths, viz. 
ery dozen of ſtreits white or ruſſet one penny, for every 
n coloured two pence. But they prevailed not. 
e ſhall ſee fa this commiſſion following, a great improve- 
mmor of i of this impoſition, | 

Anno 
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Anno 2do. Edwardi ati. Rot. 2. 1 dimid 

Rex dilecto ſibi T home Barten ſalutem. Sciatis, av od punnus ! 
mercatores extranti et alienigenæ, cum bonis et mercandifu Nn et 
regnum noſtrum venientes, pro qui buſcunque libertatibus et | yidictun 
bus eis per dominum Rdwardum nuper regem Angliæ prim. portut « 
nAlrum pro ſe et heredibus ſuis . infra eundem regnum et pu ibu, 
n tram imperpetuum obtinendis, teneantur nobis ſolvere, pro mera la c 
et rebus ſuis quibuſcunque infra diclum regnum et pateſtatem fumam 
prediflam adducendis et de eodem abducendis, ultra antiquas of rum j 
nobis aut aliis inde debitas, preſtatisnes et cuſtumas ſubſcriptas, ¶ de 
guã ibet fearleta de panns tincto in grano duo ſolidos; item 1188; 2. 4 
qualibet panno in quo pars grani fuerit intermixta; item 124. 4  fearleta 
bet panno fine grano; item de quolibet quintallo cere 1 2d. item g de gu 
ponderis et aliis rebus ſubtilibus, ſicut de pannis tar ſcum de | 2 
ura vel 


cindalis de ceta et de diverſis aliis mercibus, de equis etiam 4 
animalibus bladis et aliit rebus, et mercandi ſit omnibus, que ad inde conti. 
cuſtumam de facili poni nm poſſint, de quãlibet libra argenti «tin panns 
nis vel waleris rerum et mercand:ſarum hujuſmodi, quocunque i”) er de; 
cenſeantur, 3d. de libra in intraitu rerum et mercandiſarum pri 06, de 
rum in regnum et poteflatem mſtram predictam infra viginti dit qramdin 

uam hujuſmodi res et mercandiſe in regnum et poteſtatem noſtr levan 


dictam adduclæ et ibidem exonerate ſeu venditæ fuerint, et ſimilit rum qu 
mur ad 


de qualibet libra argentt in eductiene quarumcunque rerum et me 


farum hujuſmodi emptarum et in regno et poteſtate noſtris oi diliger 


ultra cuſlumas prediflas nabis aut aliis antedatas ; ita ſen . cuſus 
ſuper eflimatione vel walore rerum et mercondiſarum Bj uſa “. aufe 
quibus 3d. de qualibet libra argenti, ut permittitur, ſunt ſolven fm! N 27 
datur eis per litterat quas de dominis aut de foctis ſuts lende * dat” 
runt ; et fi litteras non habeart, fletur in kac parte ipſorum mer fil E 
ft preſentes fuerint, vel valleitorum ſuorum in eorundem mm“ di que 
abſentia, juramentis, quodque ſæte difli mercatores, poſiquan ra 
une loco in regm et poteſiate noftris predictis cuſlumam nibis 1 
cence ſſam pro mercandifis ſuis in forma ſalverint ſupradit!l, | 5 us th! 
tabeant inde warrantum, liberi ſint et quieti in omnibus alits li 1 \ 

regnum et poteſtatem noſtram de folutione hujuſmodi cuſtume ih de — 
mercandifis et mercimoniis per idem warrantum, five hujuſmh.;. —_ 

mercandi/e in regnum et poteſlatem predifiam remencant, fro! , and 105 

doferantur. Ac in flatuto, in parliamenio Henrici quarti aper Wi: things 

et non de jure regis Aneliæ defunqti anno regni ſui undecimo ten. That t! 

inter cetera contincatur, quod omnes Ruj uſodi mercatores aiffeatorig di 

extunc ſolvent cuſlumam et ſub ſidium pro veſtibus factis et apFnem, wi 

de pannis et ſcarleta et ſanguayne et aliis coloribus de inte; r 

at for 


# $ce xi, Hen. 4. c. 7. in the printed ſtatute..— ED Iro. 
„ merch 
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i dimid. grano, ac etiam de pannis in grano tinflis, et omnibus 
amis lanis ſciſſis extra dictum regnum noſtrum traducendis Jux= 


OD a 
17 k fam et quantitatem eorundem: ASSIGNAVIMUS te ad ſubſidi- 
_ OL portu ville Gippivici, et in ſingulis portubus et lacis 


ortui ady acentibus, tam ad eaſdem cuſtumas et ſubſidia pro hujuſ- 
wſlibus fic aptatis juxta formam ſlatuti predicti quam ad pre- 
alias cuſtumas et preſtationes in portu et locis prediftis, necnon 
ſumam pannorum de lanis in Anglia faclorum ad partes exteras 
drum juxta ordinationem inde miper faflam, viz, quatuordecim 
trum de indigenis, et 21d, de alienigenis, de quolibet panno de 
; 25. 4d. de indigenis, et 3s. 6d. de alienigenis, de qualibet pan- 
+ ſearlet@ et alio panno de integro grano; et medietatem cujus 
me de quolibet alis panno de dimidio grano, in quo pars grani fu- 
ntermixta ; ac etiam ratam earundem cuſtumarum de quolibet alio 
ultra vel infra aſſiſam, prout major fuerit vel minor juxta partie 


pregen 
e pate 
o merca 
tem n 
was ul 
pas, u 
item 1\ 
2d. d: 
tem de. 


m de | 


etiam nl wr 2 
que ad inde contingentem, necnon 1d. de indigents, et 1d. ob. de alienigenis, 
enti el" panno de integro worſted 5d. de indigenis, et Id. ob. de ali- 


is; et de uns panns et ung ledto ſimplici de worſled gd. de indigenis, 


cunque An 5 N 
"i ab. de alieni genit, pra uno lecto duplicato; in portu et locis pre- 


7 

gin edi bit placuerit, in propria perſera nud, er non per ſub- 
n nr” levand” et colligend” et ad opus noſtrum recipiend' & ad ſigil- 
et ſmili trum quod dicitur corquet in portu predict cuſlodiend” nobis re- 


tur ad ſcaccarium noftrum; et idea tibi precipimus, qudd circa 


um et me Fo : 
ſa diligenter intendas, et ea facias et exequaris in forma pre- 


_ 2 in cujus rei, c. Teſte rege apud Weſtm' 280. die Aprilis 
* ö en noftri ſecundo. 
of foe mi affignatio fat? eidem T home Barton ubi mercatores Hanſe 


m' dat” die et anno ſupradiflis, Rot. 3tio. 
mil” aſſignatio fac] Joſanni T aibott 10 die Aprilis anno pri- 
wardi quarti, Ret. ztio et ato. 


i oftende 


1m mer 


| fl 

* en we come down to queen Mary's time, we ſhall ſee, 
bi; > was improved yet farther. 

mo. thus this cuſtom upon cloth was anſwered down to the 

radic „queen Mary. Vide Cooke Magna Carta, cap. 30. p. 60. 

us ali e legality of this impoſition upon cloth. Now how this 

eftume be anſwered by aliens, grew to be a great queſtion ; for 

e hujuſmWeere charged by the Carta Mercatoriatfor three-pence per 

ont, jv! WF, and for twelve-pence for every cloth without grain. 

ti nuper Wile things were therefore reſolved : 


ci mo beni, 
-catores ali 
is et alt 
is de ini) 


DITOR- 


That the three-pence per libram chargeable by Carta 
catoria did not extend to theſe goods exported or imported 
mem, which were charged by that charter with another 

as wincs and cloths. | | 
That for pieces of cloths, that were not cloths nor half 
„ merchants aliens ſhould not be charged with the ratea- 
ble 
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ble proportion of twelve-pence, or one-and-twenty-peng 
a cloth, but for that they ſhould pay only their Pounday 
three-pence per /ibram, in reſpect of a clauſe in the cham 
the merchants aliens that favoured that conſtruction, an 
by reaſon of uſage. 

3. That although there were formerly by Carta Mere 
an impoſition of twelve-pence upon every cloth fine gran, 
now here was one-and-twenty-pence impoſed upon fu; 
cloth, the Hanſe merchants ſhould not be charged with h 
but paying there one-and-twenty-pence, which was the gr 
er proportion, they ſhould be diſcharged of the twelve. 
All this appears by Clauſ. 41. E. 3. m. 17. pro mercataribu 
traneis, et Communia in ſcaccario P. 35. E. 3. Ret. Ln 


fra Jobanne de la Panetry et Willielma Clompton callifig 


que lut 
xpiratic 
liter the 
[mas, 


mpoſ 


, phtion « 
aruæ cuſtume London”. 
of 4. . other merchants aliens, they did not only ar 3 
the duty by Carta Mercatoria, but allo the impoſition of i bs ſhin 
and-twenty-pence, &c. upon cloths. 4 
This cuſtome of cloth was conceived ſo much the! all Hy 
with that of woolls, which was ſettled by the third of Eq a x 
the firſt, and fo intirely due in proportion by virtue of — 
grant, that it aiſumed the name, viz. the cocquet, and 3 Fel - 
by that warrant. And whereas the ſmall cuſtomes them "64 p 
due by Carta Mercatoria, if concealed, did not induce! 975 41 
feiture of the goods themſelves, becauſe there was no Kells « 
parliament that gave that forfeiture in that caſe ; yet fa Ko ne 
uncuſtomed the very goods themſelves were forfeited, 2 Ko 
as in caſe of woolls : becauſe this cuſtom was conceive = Par 
by law upon the ſame account as the cuſtom of wools, . 1 : 
munia in ſcaccario, M. 6. H. 4. Rot. 20. — a 
But now to return where [I left off,. —we have ſeen the H. we 
impolitions, and their remiſſions and continuations, until t 05 — 7 
E. 3. and by the way we have met with this impoſition upon — 4 
We have ſeen that the merchant's charge of forty ſhilling The 2 
every ſack of wooll was rivetted upon the people from M A or s 
mas the 20. E. 3. for two years, which ended Micha 1 
22. E. * > i ſubfidy is 
But during the continuane: thereof, there was 4 yh 
charge impoſed for convoy of merchants, viz. upon * * op 
of wooll two ſhillings, upon every tunn of wine two fl 3 
and upon every twenty ſhillings of goods imported x4 here js th 
The commons complain thereof Rot. Parl. 21. E. 3. . 11. + 
that they could obtain was, thatonly two ſhillings per ſact Y cuſfems 
be taken for that purpole, till Eaſter next. Vide ibiden, x 


They again, in the ſame parliament petition for _ 
ing of the former impoſition upon woolls, viz. forty 


mn 


Par. E. 3. ſt. 


ack, and that wools may paſs at the ancient cuſtom, Roi. 
21. E. 3. n. 29. but they could not get it off. 

Another parliament is ſummoned, and held the morrow after 
lent, 22. E. 3. The commons were yet under the impoſition 
woolls until Michaelmas following; and Rot. Parl. 22. E. 3. 
they pray, que le paſſage des leynes et autres mercandiſes ſoient 


Fam ſans faire appreſts outer la cuſtame, Sc. The anſwer is, 
ol paſſage overt, que cheſcun paſſe franchment ſavant au roy 
hr 6 . e due. He till kept" the former maltot till the time of 
S INC 4 


xpiration, | 

lerthe expiration of that impoſition, which ended at Mi- 
mas, 22. E. 3. the merchants are again drawn to yield to a 
impoſition of forty ſhillings for every ſack of wooll; which 
pftion continuing, a parliament is ſymnoned and held in 
odaves of the Purification, 25. E. 3. And in that parlia- 
pt. Rot. Parl. 25. E. 3. u. 22. the commons grant a ſubſidy 
oty ſhillings upon every ſack of wooll, and upon every laſt 
eather, to continue for two years from Michaelmas next: but 
all petition, that the impoſition of the merchants might be 
arged. The king accepts their grant, but continues the for- 
impoſition till the new began, excuſing the ſame by his great 


elve-ya 
atoribu 
ot. Ln 
collecin 


only au 
10n of « 


ch thel 
d of Ed 


irtue of 


. any fities and occaſions. 
—_ new parliament ſummoned and held die Lune prox. poft Fi 
- os dent Mathei, 27. E. 3. The former ſubſidy of woolls, 


ſells and leather is continued from that Michaelmas for 
years. 

that parliament the ordinances for the ſtaple were ſettled, 
_y cap. 1. the old cuſtom of woolls, woollfells and 
kr declared, and a new ſubſidy of aliens in perpetuity of 
pence upon every ſow of lead ſettled. 


yet ſa 

1ted, 4 
Once 
yools. 


n wo e ſubſidy of alnage was ſettled in the precedent parliament, 
I aof proviſors, + cap. 4. whereof in due time. 

lun parliament is ſummoned and held Craſins Martini, 29. 
hor vid The former ſubſidy of woolls, woollfells and leather is 
wor nued for fix. years. Rot. Parl. 29. E. 3. u. 35. 


parliament is ſummoned and held 15 Michaelis, 26. E. 3. 
þ(ubfidy is granted to the king of 20s. upon every ſack of 
, 20s. upon every 300 woollfeells, and 40s. of every laſt 
ther, over the ancient cuſtome, to hold for three years 


was a | 
on ever} 


| | . 

ny Michaelmas laſt. Rot. Parl. 36. E. 3. u. 35. But ibidem, 
te 11 there is this additional proviſion by act of? parliament, viz. 
ver fackl ret le dit terme riens ne fait priſe ne demaund, forſque P 


zbiden ut cuſtome de demy mar le, ne que ceſt grant ore fait, ne que 


for the 


forty 0 51. E. z. ft, 2,-EDiToR, + 27. E. 3. ff. 1.—Eptrox. 
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ad eft fait devant ces beures, ne ſoit trete en example ne chr». 4.2. 
common en temps avener-: et que merchants denizens puiſſent q fur tes 
ove lour leynes fi avant come les forrens ſans eſtre reſſrun gran 
que nul ſubſidie, ne autre charge, ſoit miſe, ne grant, ſur l\WM::» 0x5 
per les merchants, ne per nul autre deſare en avaunt ſans Ul WED 
parliament, the p: 
At the parliament held 85. Hill, 38. E. 3. viz. Rot. Parl P/ 
the commons grant to the king a ſubſidy of 40s. of every f er expo 
wooll, 40s. 5 every three hundred woollfells, and four M ¶Meens 43; 
of every laſt of the” tip exported, over and above the ed and 
cuſtome, to hold from the feaſt of Puriffcation untill Mich; er, over 
following, and from thence for three years. | 10s. of 
And ibidem, n. 24. 25. the ſtaple removed into England, f every 
all new fees and impoſitions for the ſtaple repealed, and lu ¶ beſide: 
40d. per ſack taken at the ſtaple at Calais, and all other unte nights 
able inpoſitions, repealed. And ibidem, n. 26. the forfeiuſ ens were 
ſhips for goods uncuſtomed without privity of the owner tem ords, ar 
At the parliament ſummoned and held the firſt of May y of tun 
E. 3. viz. Rot. Parl. 42. E. 3. n. 9. a new ſubſidy is gran wine i 
woolls and leather exported, from Michaelmas following i bandize 
years; viz. of every ſack of wooll 36s. 8d. of every two hu e like cc 
and forty woollfells 36s. 8d. of every laſt of leather four o ime, th: 
over and beſides the antient cuſtom of halt a marke for ry conſ. 
ſack of wooll and two hundred and forty woollfells, and a e parl; 
for every laſt of leather, : ich par 
And hereby it appears, that ſince the laſt parliament i and a 
portion of 300 woollfells anſwering a ſack of wooll was rd. per / 
to 240 woollfells, and an equal cuſtome and ſubſidy cha voolls 
on them with a ſack of wooll ; and accordingly that prop wines 
held always after. Poſſibly, upon an exaQter eſtimate thaWonditior 
formerly taken, they found, that 240 woollfells did count lubhdy © 
a fack ; and therefore the cuſtom of a ſack was charged upd tough th 
woollfells afterwards, nd not upon 300, as was done ti ation wi 
the 38. E. 3. as appears by comparing Rot. Parl. 38. L. by the « 
with 42. E. 3. n. 10. ter the e1 
Another parliament is held 89%. Trin. 43. E. 3. and es; yet t 
| yet there was above a year to come of the former ſubhdjWWecd by t! 
hes ſubſidy is enlarged in time and value; viz. 4% t like 
every ſack of woo!l, as much of every two hundred ae 2 
woollfells, and 41. of every laſt of hides, outre Pauncient per te 
de demy mark de cheſcun ſack de wooll de denizens, 10s. 4% uular ſort 
deny mark de cheſcun 240 woolifells de denizens, et 10s. as w. 
et un mark de ch:ſcun laſt de quires de denizens, et 20s. d ala next p⸗ 
three years from Michaelmas next. Sand?; ( 
In the parliament 45. E. 3. there was no new ſubſidy Uh YOU on 
or Lathier granted, tor the former had continuance. h e princes 


vas TRHEETIK Cari 


| 
cba , 42.—fr 19nt les commons, que null impoſition ou charge ſoit | 
ſent r ler leynes pealx lanutes ou quires, oufter le cuſtome et [|| 
[rain , grants au roy, nul part ſans aſſent de parliament. 
r le z5pONSIO. Le roy le woet; et fe nul fait miſe puys le fla- g 


ſoit repelle. 
the parliament held Craſtine Animarum, 46. E. 3. viz. 


— 
— 
——— 


Por Parl. n. 10. there is granted a new ſubfidie of woolls and 
ry aer exported for two years from Michaelmas next; viz. ot 
our rens 438. 4d. of every ſack of wooll, 43s. 4d. of every two 


ired and forty woollfells, and four pound of every laſt of 
er, over the ancient cuſtome ; and of aliens, of every ſack of 
| 10s. of every two hundred and forty woollfeels four marks, 
of every laſt of hides eight marks, beſides a 15. granted. 

t beſides this, after the cloſe of the e and when 


r unte nights of the counties were diſmiſſed, the burgeſſes and 
forfeituf ens were called before the prince and ſome of the biſhops . 
er remofWords, and there ventured to grant for one year a kind of 
of My of tunnage and poundage ; viz. two ſhillings upon every 
grant wine imported, and fixpence of every twenty ſhillings of 
wing ohandize imported or exported “. This was taken formerly 
wo hunde like compoſition with the merchants. But it was the 
our po ime, that I can find, that it came ſo near to a parlia- 
ke for ry conſent, though it were but a lame buſineſs. 

and aer parliament is held Craſtino Edmundi Regis, 47. E. 3. 


ich parliament, =. 12. a fifteenth was granted for two 


nent and a ſubſidy of tonnage and poundage for two years; 
was rd. per libram of all merchandizes imported and exported, 
chat voolls woollfells leather and wines; and two ſhillings per 
at proſe wines, viz. the firſt year abſolutely, the ſecond year 
nate thanWeondition if the war continued; and alſo they granted the 
| count ubbdy of woolls. "OI 
ged up 


tough the like tunnage and poundage was taken by way of 
lation with the merchants A ever fince the 21. E. 3. as 
by the complaints thereof in parliament of 21. and 25. E. 3. 
ter the end of the laſt parliament by capitulation with the 
es; yet this was the firſt time it was ſettled by parliament. 
ad by the ſtatute of 14. E. 3. c. al. abovementioned, 


done til 


38. £.3 


. and vi 
r ſubſich 


12. 43% at like a poundage was granted; and by the Carta 
dred angie a poundage, viz. of 3d. fer libram and two 
uncient g per ton, was granted by aliens. But this was the 
10s. 5 Aer ſettled ſubſidy of tunnage and poundage, charging 
+ 10s. as well as aliens, as I obſerve. 

vs, dal next parliament is held, as I obſerve, die Lune fo 


danch Georgii, 50. E. 3. At this parliament, Kot. 


beg lar grant by tha citizens and burgeſſes without the knights of the 
ide printed rolls of parliament, v. 2. p. 310. n. 1;,-EprTor. 


;bfidy of 
nce. Ba 


Par.. 
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P. 
Parl. n. 9. the great ſubſidy of woolls woollfells and E, . 
granted 46. E. 3. n. 10. continued from Michaelmas next fars _— 
years; but no new grant of the ſubſidy of tunnage and pull. ily, 
age, and the commons excuſe it by reaſon of their Poverty Ws 
From the 27th year of this king until ſome time beforihice of t 
Soth of his reign, merchants were not much troubled wiki. cor 
poſitions by bare . ee though there were ſome pat dan 
capitulation, eſpecially upon ſtaple commodities ; partly Hd thus 
there were ſtrict proviſions from time to time made d and © 
them; but principally becauſe parliaments all along gu e thing 
king liberall ſupplies for his warrs. I do not remember rd the | 
thing in that intervall, but only the tunnage of wines tal 
the convoy of merchants, taken, purely by impoſition. ) He 
Hut the king began now to grow old ; and there were ns were 
inſtruments about the 49th year of this king's reign, tha MWbnfirmat; 
the king upon new impoſitions, viz. for every ſack of wilifent, 27. 
tranſported to any place but Calais 11s. 4d: upon the e) He ſe 
of every twenty ſhillings, &c. for which Richard Lyons lf by act e 
lord Latimer, the inſtruments thereof, were puniſhed in ) About 
ment, viz. Rot. Parl. 50. E. 3. n. 17. 24. ny marke 
And in that parliament petitions were againſt new impoſii ) He ſe 
both ſuch as were ſett by the king and by officers ; we 27. E. 
chalking, meſonage, God's-penny, cocquett, tronage, WM) In hi: 
Parl. 50. E. 3. u. 163. and that they that were inſtruuWranted. 
to ſett new impoſitions without act of parliament might He el 
death; but this was too ſevere, and prevailed not. Ihiden, lead. 
At the parliament held the 1 5. Hill. 51. E. 3. IH He di 
any ſubſidy granted upon merchandize ; for the forma pon eve; 
continuing. | | | every cl 
In this parliament, u. 25. the hquſes among other , viz. t 
petition, gue en temps avener vos prelates, counte!, ¶ bad it bee 
commons, citizens et burgeſſes de votre realme, ne ſeint Wd fourteer 
charges, —_— ne greves, de common ayde faire on fied it wo! 
ſuſtiner, vil ne ſoit per common aſſent des prelates, Wart more. 
countes, barons, et autres gents de common du dit renWough it v 
ceo en plein parliament ; ne nul impoſition miſe ſur les Hays cor 
peaux launtes, quires, fi non Pauntient cuſtame, ceft aſc ſhewn ; 
de ſack de leyne demy marke, de troys cent peaux launte Wi wool! m; 
marke, de laſt de quire un marke de cuſtome, PI. part of 
ſelonc le flatute fait in Pan votre raigne 14". avant upon i 
ſubſidie a vous grante tanquee a certaine temps limitt a in the co 
parliament, et rient levez a ore. As to this part of the omewhat 
tion the anſwer is, quant a ceo gue charge ne fuiſſe m tor that th 
le people ſans common aſſent, le roy net my en vlan ty of parl 
ce faire ſans graund neceſſity, et pur le de defence du en ſhewn, 
et la on il le purra faire fer reaſon z et quant a ces „ a reaſon, 
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4 ne ſoient miſes ſur les leynes ſans * de prelates, 
for i; counter, barons, et autres gents de la commune de ſon 
A y ad eſtatut ent fait, quele roy vset qu'il eſtoyſe enſa fource. 
verty it this was never drawn up into an at ; and therefore the 


dice of taking of a demy marke upon 240 woollfells conti- 


| wiki, according as it had been practiſed for ten years before, 
e pa ithſtanding the ſtatute 14. E. 3. 8 
ly bed thus much ſhall ſerve touching the cuſtoms of goods im- 
de c and exported. f : 
ga ic things remarkable in the long and glorious reign of king 
-mber W:rd the third in reference to thefe port duties are princi paily 


) He ſettled the Carta Mercatoria, whereby the petty 
ms were granted ; and this he did, not only by his charter 
nfirmation, but alſo procured it to be ſettled by act of par- 
ut, 27. E. 3. 

e ex He fttled the ſtaple of woolls and other ſtaple commo- 

by 2& of parhament, viz. 27. E. 3. ſt. 2. 

.) About the 39th year of his reign he reduced the cuſtom ot 
ny marke for zos woolltells to be paid upon 240 woollfells. 


inpolug) He ſettled by parliament in perpetuity the ſubſidy ot 
's ; wie 27. E. 3. 

mage, ) In his time the firſt ſubſidy of tunnage and poundage 
.n{trunFranted. 

might ) He eſtabliſhed a perpetual cuſtom of 3d. upon every 
idem, lead. 


. I fn 


He did firſt ſett up the cuſtom of cloth exported, viz. 
forms! 


on every cloth of denizens, and one-and-twenty pence 
every cloth of aliens; and this was ſettled upon this 
d, viz. that upon ſo much wooll as would make ſuch a 
lad it been exported by denizens undraped, it would have 
( fourteen pence for cuſtome, and if exported by aliens 
ped it would have yielded one-and-twenty pence, viz. a 
part more. Thus it ſtood upon ſuch an equality of reaſon, 
tough it were originally ſett by way of impoſition, yet it 
ur les rays continued ever fince, but with ſuch advances, as 
oft aſc ſewn ; for though about a fourth or thereabout of a 
launte WF wooll made a cloth, yet fourteen-pence, which was near 

tant /oungti part of the cuſtome of a ſack of wooll, was the duty 
(vant rd upon it. And therefore it ſeems, that fir Edward 
uitt 6 H in the comment upon the 36th chapter of Magna Carta 
t of theme w hat too hard againſt the legality of this duty upon 
fuiſſe ber that the duty upon clothes was never impoſed by an 
n val of parliament, but by the king and his councill, as 
ce du en ſhewn, as within the equity of the ctiſtoꝛnę of woolls. 
a ces t reaſon, that he gives, viz. that the alnage was given 
f to 
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P 


to the king by the ſtatute 27. E. 3. in lieu of his loſ ly | 

draping and exporting of cloth, is moſt certainly miu ret ſu 
For—1. That is a duty ſett by parliament in relation to c Ax 
not exported, but expoſed to ſale in the kingdom. —2 1 4 
plainly de facts the truth was, that this impoſition of fm“ ] G 
pence and one-and-twenty pence of clothes exported was | -N 
compenſation of that loſs, above five years before the ſettly & cuff 
the ſubſidy of alnage; and the very commiſſion, that ſet . 6 
expreſſeth the reaſon, qui magna pars lane pannificatur. 1 
ſo the great cuſtome of wooll was not anſwered for the c OY / = 
ſo exported till this proviſion made of charging the cloth prix 13 
which as I ſaid was not by an act of parliament, as is ſupy e = 
by the book and Dy. 165. but by an act of the king anlil, — % 


councill, as hath been ſhewn. It was indeed complainedt 
parliament, and prayed to be repealed; and denied by the kin 
the lords, but not enacted in parliament that I could ever fi 

And hence it was, that in all the grants of the ſubſt 
tunnage and poundage from Edward the fourth's time d 
wards, clothes, as well as wooll woollfcils and leather, w 
cepted out of the poundage. And the reaſon was, becat 
anſwered the cuſtom of 14d. and 21d. Arid though inthe 
of tunnage and poundage precedent to the time of E. 4. 
he no exception of woollen clothes out of the ſubſidy of p 
age, but only an exception of woolls woollfells and leaths 


manifeſt 
„ ac nos, 
r 4 2 at 1 7 
onerentu1 
[11s mer 
enum nd, 
mercator, 
pfirum / 


and to the 


in all probability they were diſcharged of poundage by! 2 
privy ſeal, as well as the Hans merchants aliens were didi - Alm: 
of paying their 12d. per cloth of theſe clothes after tn - © "a 
was fett upon them, as appears by the record above d ben ] 


P. 35. E. 3. I will ſett inthe tenor of the writt there enter 


; 1 2 T_ 1 cen 
+ Edwardus Dei gratia, 9 beſaurario et bormil Ma 


ſcaccario ſalutem. Cam nuper ad proſecutionem divrſerun 11 =p a 
catorum de partibus Almanniæ ipſos nobis ſuggerentium, ij 3 
quolibet panns de land in artibus tranſmarinis facto e e q of 
intra regnum noſirum adducendo, cuſtumas ſubſcriptas, would by 
formam carte eiſdem mercatoribus per dominum Edwardun ane 
dam regem Anglie avum noftrum conceſſæ a conf L cuſtom A 
F dere conſueviſſe, diz. de quolibet panns in grano duo: Jai I was t 
de quolibet panno mixte cum grano decem et octo denit Bl make; 
quelibet panno fine gran? 124. et poſt modum fro or wooll 
lane infra regnum noſirum creſcentes, et de quibuz, / Wherefor 
idem regnum noſtrum ad partes exteras tradud? | e book of 

Ante p. 170 —FE, D1 TOR. oy wider 

+ The copy of the following writ ae in lord Hale's MS, I found to n every { 
words. But through the favour of Mr. Chapman the copy here 9 — t up the di 
from the recor. the office of the Treaſurer's Remembrancer at (lic Lo 4 6 


namely, fl om THE Conumun.a Scaccarta of 53. E. 3,—LDITOR. 


* 


8. FRET ERTIES CA 3, Me 0 
los HAM... -: ſubſedium nobis ſolvi debuiſſent, in non modica quantitate 

ne. infra idem regnum operate et panni bujuſmodi ad partes 
| to con. 11; fuerunt; per nos et concilium naſtrum erdinatum fu- 
quad de ſingulis bujuſmodi pannis infra regnum neſirum fattis 
raidem regnum noſirum educendis 21d. per mercatores extra- 
a cuſtume et ſubſidii prediftorum ad opus noſtrum ſolventur; 
teſque mercatores diftam cuſlumam 21d. pro quolibet fenns 
idem regnum noftrum fatto et per iſſos ad partes exteras tre- 


—2. 
F foun 
was | 
> ſettliy 
lat (ett 


"ur. . juxts or dinationem dicti concilii noſiri ad opus noſtrum 
we | paratas fuiſſe, ac collectores cuſtumæ pannorum de land infra 
th jr. nſtrum fattorum et extra idem regnum educendorum in porta 
is ſur, ipſos mercatores pro cuſtuma 124. de ſingulis pannis per if 
15 „ partes exteras educendis ultra dictam cuſiumam 21d. di/- 
ainece 


Ie, in ipſorum mercatorum damnum nen modicum et det re- 
manifeſtam, et nobis ſupplicantium ſibi per nos remed\um ad- 
ac not, ad vertentes non efje juſtum aut conſenum rationi, 
prefati mercatores de duplici cuſtuma pro und et eadem re ſol- 
merentur, prefatis collectaribus mandavimus, quod, receptũ 
tis mercatoribus pra guolibet hujuſmad: panno per ipſas extra 
eenum noſi rum educendo difla cuftuma 21d. demaundæ, quas 
mercatoribus pro dieta cuſtuma 124. pro hujuſmedi panns ad 


he king 
ever fn 
e {ubkd 


pflrum ſolvend* facerent, ſuperſederentur omnino with a 
ly of ad tothe barons to allow it to the collectors upon their ac- 
| leathg 7 Fe; $6.8. % - | | | 
e by although this privilege ſeems to be general as to all mer- 


| of Almaine, yet it was only enjoyed by the Hans mer- 
in after time, as will. appear hereafter ; for other mer- 
lien paid both the 12d. and the 24d. | | 

cen Mary's time the ſubſidy of wooll granted to her was 
l. over and above the old cuſtom; which amounted to 
in all to 40s. of denizens. It was then obſerved, that 14d: 
euſtome of every ſhort cloth did not countervaile the cuſtom 
bidy of wooll; for it was then found; that four ſhort broad 
would be made only of a ſack of wooll, and four times 
ould amount only to 48. 8d. whereas to ballance the ſubſi- 
l cuſtomi of wooll, each cloth ſhould have born ten ſhil- 
t was thereupon thought fit to increaſe the cuſtom of 
tomake it bear ſome nearer proportion to the cuſtome and 
of wooll and yet for the encouragement of the manufac- 
Wherefore, by decree of the lords of the council annex- 
e book of rates, Rot. Parl. 4. et 5. P. et M. parte 3 derſo, 
ng under ſeal in the long houſe at Weſtminſter, there was 
bund to en every ſhort cloth of denizens exported 6s. 8d. fo that 
e og t up the duty of four cloths, which would take up a ſack 
wha — N - of 
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of wooll to 268. 8d. and upon every ſhort cloth of aliens t 
ed ten ſhillings. 

This duty continued to be paid all the time of queen 
and queen Elizabeth and king James, and ever fince, 1 
not without ſome diſpute, as appears 1. Eliz. Dy. 165. 

About the middle of king James, when the cuſtom and 
of woolls amounted together to forty ſhillings upon the { 
on denizens, as formerly in queen Mary's time, it wa 
there wanted a mark in the duty upon ſhort cloths to mak 
duty anſwer the cuſtom and ſubſidy of a ſack of wooll, viz 
ſnillings; and thereupon that mark was ſett upon four cl 
three ſhillings and four-pence upon every cloth of denizen 
than was in queen Mary's time; and that mark upon four 
was called the pretermitted cuſtomes, andaccordingly it va 
in king James his time, and not without great diſtaſte. 

The ſubſidies falling by the death of king James, non 
ſidies of woolls or tunnage were granted in king Charles his 
but it was taken by way of impoſition till about 16th of Ch 
and then taken by the powers of the times, and from the 
of Charles the pretermitted cuſtom of cloth was omitte 
the cuſtom of cloth anſwered according to queen Mary's The cu 
tution, viz. 6s. 8d. a cloth of denizens, and ten ſhillings 
ens. But upon the laſt ſettlement of the ſubſidy of tunng 
poundage granted to the king for his life, and by the 
rules then enacted, viz. 12. Car. 2. the duty of ſhortd 
denizens was reduced to 3s. 4d. the cloth, and that of 
6s. 8d. viz. double the denizens ; and fo it ſtands ſettled 
of parliament. And a ſhort cloth is 28 yards in length, 
ing ſixty-four pounds. If it exceed, it pays fro rata, 1 
farthings half farthing a pound weight, aud abating alt 
rate in cloths that are ſhorter. Vide Book of Rates, pag: 

And thus we have the long narrative of the cuſtomes a 
ſidies during the long reign of king E. 3. and allo the 
of the progreſs of the cuſtoms of cloth; which, thought 
ing of divers intervals and variations, I thought good to 
together. 
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125 „F the ſulhidies, cuſtoms and impofitions during the 


reign of Richard 2. 


NG Edward the third began his reign the 25th of Ja- 
nuary(1623.) He died the 20th of June, in the 51ſt — 
8 reign, and his grand-child Richard the ſecond ſucceeded 
enizen 


on four he entry of R. 2. into his reign the cuſtoms and ſubſidies 


y it vu as exported and imported thus ſtood : * | 
ſte. The great cuſtom of woolls, woollfells, and leather, 
, no need 3. E. 1. deſcended to him jure bereditaris. 

les hol. The petty cuſtomes of merchants-ſtrangers ſettled by 


a Mercatoria deſcended to him jure bereditario. 

The cuſtomes of cloth and worſteds began and ſettled 
E. 3. deſcended unto him alſo jure bereditario. 

The cuſtome of three-pence on a ſow of lead, ſettled b 
N. E. 3. deſcended unto him alſo jure bereditario, as allo 
ubſidy of alnage ſettled by 27. E. 3. | 
Beſides all this, the great ſubſidy of wooll, woollfells, 
ether, granted for three years 50. E. 3. had a continu- 
for two years to come at Michaelmas, after the beginning 
$ reign. | | | 
e firſt year therefore of his reign, though there were 
ind fifteenths granted, there was no ſubſidy of mcrchan- 
But it appears by Ret. Parl. 2. R. 2. pars 1. u. 13. 
es, page was held 1 5%. Paſcbæ) that at a parliament of Glouceſ- 


tomes e had been granted one mark upon a ſack of wooll, and 
o the naWndage upon other merchandize ; and that is there releaſ- 
though WW the old wy of woolls and leather is continued for 
ood to or from Michaclmas following. 


' parliament ſummoned and held 20 October 2. R. 2. 
a ſubſidy granted 50. E. 3. ceaſed at Michaelmas before; 
 Porl. 2. R. 2. part. 1. n. 29, 30. there is granted 
of every ſack of wooll exported, 435. 4d. 7 | 

wooll exported,) 43s. 4d. of every 240 woollfells 
„ Al. 6s. of "every laſt of hides exported, to be paid 
zens and ſtrangers, beſides the old caſtom, for three 
om Michaclmas next. 'There is alſo granted the 
ues to be paid until Eaſter following. So they made a 


” 


gut not grow to be a conſtant duty. 'They alſo farther 
N 2 — O_—_— 
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interval between Eaſter and Michaelmas following, that 
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ranted 13s. 4d. upon every ſack of wooll, 138. 4d. upon 
Tos woollfells, Lad ads. 8d. upon every laſt of hides, be 
the old cuſtomes and the ſubſidies abovementioned, to hal 
one year from Eaſter next. They alſo granted 64. for ever 
of all merchandizes exported or imported, as well of for 


mam C ! 
and 
ncula fc 


the pa 
dy of 3: 


as denizens, from the 16th of November till the 1 5th Miche 0 - 
following. ; | ſtand 
Mola, hitherto no penalty impoſed upon non- payment r 3 
ſubſidies. The remedy for them was only by ſeizure or di a 
not forfeiture of the goods, or by information in the exch 1ft of 
for the duty in /pecte. 3 time.— 
At the — 1 held Hill. 3. R. 2. viz. in Parl. Rel. tray 
the former ſubſidies are all continued from Michaelmas ne | Perl, 
one year. WF lack of 
a7 the parliament held 5 Noy. 4. R. 2. Rot. Parl.i — 8 3 
n. 15, 16. the ſubſidy of woolls, woollfells, and leather, the 24th 
tinued till Chriſtmas, and thence to the feaſt of Saint 3 
following. : : th [ 
At the parliament held Craſlino Animarum, 5. R. % , * = 
n. 40. the ſubſidy of woolls, woollfells, and leather, 9 the firſt 
from the Feaſt of the Circumciſion till Candlemas, and a ls of de 
or interpoſition of time diſcharged of ſubſidy left purpoſe . 
by the continuation of the ſame the king might claim it ard 
as his right. : re hill; 
"MM — parliament held after in the ſame year two hill * : f af 
ton and ſixpence per /ibram granted from Michaelmas ne woollfel 
two years, ſtat. 5. R. 2. c. 4. ; rought t 
At the parliament held 26 Octobrits, 7. K. 2. ® ang 
pars 1. n. 35: the ſubſidy of two ſhillings upon ee 
wine, and 6d. upon the pound granted untill Michae - lirefio 
with expreſs proviſion, that it be paid out to the _— te parlian 
guard of the ſeas and conduct of merchants between Mid — 
Mount and the Tweed. And vide ibidem, n. 36. a col: every ſe 
of the neglect of that guard; and ibidem, u. 35. 2 and 4 
of 19d. upon a ſack of wooll beyond the cuſtom and every la 
d diſcharged as to denizens. aks of 
2 The ſubſidy of woolls was continued till the feaſtof Sig. of every 
Baptiſt, 9. R. 2. although the continuance thereof _ 3 
be at all expreſſed upon the rolls of 7. and 8. R. 2. „. notwie 
parliament, die Veneris poſt foftum Saneli Luce, 9. © , parlame 
Parl. u. 11. proviſion is made, that it ceaſe uſque ff he ſubſidie 
Petri ad vincula tunc prox” ſe nent, ad affect _ ge continu 


, . A A Jom 
bujuſmodi, quod ex libera et ſpontaned conceſſione « 
— procedit, ft forte continuaretur abſque * 
de jure vel conſuetudine vindicari valeat vel clans 
the ſubſidy of woolls and woollfclls, viz. 425. 4 
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MS, 

b nam cuſtumam de denizens ef 46s. de aliens, and of 
hay and woollfells in like proportion, continued from St. Peter 
to , for one year. 


the parliament held 1ſt October, 10. R. 2. viz. u. 18. a 
jyof 3s. of every ton of wine, and 12d. for every twenty 
jos of merchandize exported or imported, except woolls, 
Ifells, leather and wines, as well of toreigners as ſubjeas, 
ithſtanding wo exemption to them granted. The ſubſidy 
of woolls, woollfells and leather is continued from the feaſt 
peter ad vincula to the feaſt of St. Edmond, and thence 
it of January then next, if no parliament be held in the 
time. This is the firſt time that the cuſtom of poundage 
aiſed from ſix-pence to twelve-pence. 
. Parl. 11. R. 2. n. 16. a grant of a ſubſidy of 43s. 4d. of 
ſack of wooll and every 240 woollfells of denizens, and 
468. 8d. above the ancient cuſtom, from the 23d of May 
the 24th of June, and thence for a year ; and the former 
of tunnage and poundage continued for the ſame time. 
the parliament held Monday poſt feſtum Sandi Hill. anna 
. 2. viz. n. 20. there is granted from the firſt of March 


r even 
„F fore 
Micha 


ment off 
re or (il 
le exchi 


J. Rot. 
lmas ne 


Parl. i 
leather, 


Saint V 


1 the firſt of January, of every ſack of wooll and of 240 
urpocl el of denizens 335. 4d. of aliens 358. 8d. beyond the an- 
war” uſtom ; and of every laſt of hides five marks of denizens, 


re marks and a half of aliens, beſides the ancient cuſtom, 
bree ſhillings for every tun of wine imported, and 1 29d. 
ze of all merchandizes imported and exported, except 
, woollfells, leather, and except victualls, clothes and har- 
rought to Berwick, Roxborough, and Geddeſworth, for 
arniture; the rates of poundage to be as it coſt the mer- 
| the firſt huying.—MNoeta : no book of rates then, and this 
direction, how the goods ſhould be valued. 
he parliament held Craftino Martini, 14. R. 2. viz. u. 16. 
s granted for three years from the feaſt of St. Andrew laſt 
If every ſack of wooll and every 240 woollfells 43s. 4d. of 
ns, and 46s. 8d. of aliens, beſides the ancient cuſtom 
every laſt of hides fix marks 6s. 8d. of denizens, and 
arks of aliens, beſides the ancient cuſtomes ; and three 
5 of every tun of wine imported, and 12d. per pound of 
chandize exported or imported, as well of denizens as of 


o ſhilli 
mas ne 


. VIZ. 
n ever 
-haelm: 
dmirall 
en Mich 
. 4 00 
an im 
n and 


ſt of Sai 


of ſeem 


2. By . . * » 
z. W's notwithſtanding any privilege. 
4 ” 1 parliament held O#avis Hill. 16. R. 2. Rot. Parl. u. 11. 
ue ” 8 ſubſidies of wooll, woollfells, leather, tunnage and 
jp aun continued for three years from the feaſt of St. Andrew 
e inter | | 
clan A 


425. 4 
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At the parliament held Monday in the feaſt of St. V Mich: 
20. R. 2. viz. Rot. Parl. n. 18 the ſubſidy of tunnage andfells 5: 
dage continued from the feaſt of St. Andrew 20. R. 2. Fl. of 
years, and the ſubſidy of woolls, woollfells and leather WW: it! 
nued from the faid feaſt for five years. ere is li 
Theſe are all the ſubſidies of goods imported or expo aelmas 

I can obſerve in the reign of this king. As to the ei ery tun 
he continued them as he found them left by his granũi e- pence 
without any conſiderable alterations or impoſitions. Oels, le 
grew up in his time, a certain tax for woolls, . woollfells ang defar 
ther exported, called the devoires of Bolyes, which vMhandize 
upon a fack of wooll, and 16d. upon a laſt of hides ; re the fe 
was alſo transferred upon cloth upon the reaſon beforemeM the parl 
' ed, and was paid rateably for all clothes and worſtec Wmong ot 
only by a ſpeeial proviſion by act of parliament, Ret. Pacry ſack 
N 2. n. 42. fingle kerſeys were diſcharged of that duty; WW and 5: 
It became now, being for a long time quietly paid. ens, an 
And thus much for the time of Richard the ſecond. lage as i 
nalty of 
the parl 
* is grant 
r, from 
C A P. XI. ſubſidy 0 
alty upe 
Concerning the flate of the cuſtomes, ſubſidies and in hey arg 
goods exported and imported in the time of H. He. » 
t grant 
r- the ſecond having reigned two- and- wen — 
three months and fifteen days, was depoſed, aui held 5 

the fourth uſurped the crown before the expiration of tithe ſame 
od of the ſubſidies abovementioned granted the 20. R. Wine ſubſic 
Zoth Sept. poundage 
There was a ſubſidy of woolls, woollfells and leather id for tw 
in his firſt parliament for three years from Michaelmas lathe parli 
of denizens 50s. of aliens 60, upon a ſack of wooll. ed for tw 
But in his ſecond parliament, begun 20 January 2. He and p 
ibidem, n. g. there was granted to him two ſhillings of s. 4d. 
of wine, and eight-pence in the pound of every m ell, an 
merchandize imported or exported, except corn, floufot a fact 
and recs, &c. from Eaſter next for two years, and a pit of hi 
double cuſtom upon the merchant making default of pa his parlis 
This was the firſt penalty that I find annexed to the ¶ there is 
ment of the ſubſidios of this kind. | : ens for e 
His next parliament was held the laſt of September, 4 Wd. of e. 


that parliament, Rot. Farl. n. 28. there is granted for thi 
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Michaelmas laſt, of every ſack of wooll and every 240 
Ifells 50s. of denizens, 60s. of aliens ; of every laſt of 
gl. of denizens, and 51. 6s. 8d. of ſtrangers. 

1a; it is not ſaid in the grant ultra antiquas cuſtumas. 

ere is likewiſe granted from the third of April following to 
elmas next, and from thence for two years, three ſhillings 
ery tun of wine imported, except the king's priſage, and 
e-pence for poundage of goods imported, except woolls, 
fells, leather, corn, bear, &c. and that the merchants 
g default of payment, that they forfeit the moiety of their 


OM 


St. V 
age and 
R. 2. {vr 
leather 


lifells a 


rhich andi zes without other damage. 

des; al re the former penalty is altered. | 
efotemi the parliament 6 October 6. H. 4. viz. n. . there is grant- 
orſteck Whmong other ſubſidies, for two years from Michaelmas next, 


Rot. Pi 
t duty; 


ond. 


ery ſack of wooll and every 240 woollfells 438. 4d. of den- 
and 53s. 4d. of aliens; of every laſt of hides 5l. of 
ens, and 51. 6s. 8d, of aliens. The ſame tunnage and 
lage as in the former grant, with the ſame exceptions, but 
nalty of concealment omitted. 

the parliament held the 22d December 8. H. 4. viz. u. g. 
is granted the former ſubfidy of woolls, woollfells, and 
r, from Michaelmas next for one year, and likewiſe the 
ſubſidy of tunnage and poundage fr the ſame term, but 
alty upon the merchant making default of payment. And 
sa large capitulation between the king and the merchants; 
they ſhall guard the ſeas for that ſubſidy of tonnage and 
age. And ibidem, n. 50. there is mention made of a con- 
t grant of the like ſubſidy of tonnage and poundage, 


and in 
FH. 4 


I-twent Bing aliens, except the Hans merchants, granted in a par- 
ed, and nt held 7. H. 4. 

Mn of . the fame parliament held 20th October 9. H. 4. viz. n. 26. 
20. R 


me ſubſidy of woolls, woollfells, and leather, and tonnage 
poundage, with the exception as before and of beſtaile, 1s 
cd for two years from Michaelmas next. 

the parliament held the 1 5*e. Hill. 11. H. 4. * there is 
cd for two years from Michaelmas next, the ſame ſubſidy of 


leather 
elmas 
oll. 


Ty 2. He and poundage, with the ſame exceptions, and of deni- 
1g5 of es. Ad. upon a ſack of wooll, and 43s. 4d. upon 240 
ery mahells, and 51. upon a laſt of hides exported ; and of aliens 
ern, foot a ſack of wooll, 50s. of 240 woollfells, and 51. 65. 8d. 
ind a laſt of hides. | 

of pay his parliament held Craſtins Animarum, 13. H. 4. ibidem, 


to the A there is granted for one 22 from Michaelmas next, of 
» 


ens for every ſack of wooll, and of every 240 woollfells 


ber, 4-W 4d. of every laſt of hides 51. of aliens of every ſack of 


d for thit 
® 3. Rot. Parl. page 635. n. 45,—Evitos. 
wool! 
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wooll 53s. 41. of every 240 woollfells 53s.-4d. of everylaſt M Mut at tl 
5l. 6s. 8d. And al o there is granted, 3s. a tunn of ee form 
exported or imported, and 12d. per pound of all merchal&:haclms 
imported or exported, except as before. Quære for thetu nt was. 
And thus ends the {ubfidics of H. 4. in whole time 1 f lt the pa 
complaint of any impoſition tet on merchandizes ; and it Wn anno 
cerned him to be juſt to the people.—In theſe ſubfidiochaclma 
woolls, woollfells, and leather, it is not ſaid ultra of wor 
ciſtumas. | | | $ expor 
d woollfe 
like wiſe 
A eptions a 
xample. 

B - 
nd now 
Concerning the cuſtomes and ſubjidies of merchandiſe 7 = 
time of H. 5 find noc 


IING Henry the fourth having reigned thirteen yen 

months and four days, dyed 20 Martii 1412. Hen 
fitth his ſon ſucceeded him, and ſummoned and held a 
ment which began 15 May 1. H. 5. and in Ret. Parl. 
there is granted for four years from Michaelmas next, d 
zens 438. 4d. of every ſack of wooll and of every 240 
fells, and 5t. of every laſt of hides ; of aliens 50s. for eve 
of wooll and every 240 woolltells, and 51. 6s. 8d. of em 
of hides exported. Nota it is not ſaid ultra antiquas ci 
There is likewiſe granted until Michaelmas next, and it 


erning | 


ENRY) 


year next after, 3s. upon every tun of wine imported i an infa 
ported, except priſage of Wine; and 12d. er pound of, 6:3 r 
exported or imported, except woolls, woollfelis, leather, Wi 1. 
flour, fiſh, recs, beſtaile, imported, and except ale eh that par 
for victualling of Calais, &c. The rate ot poundage ed from! 
cording as it coſt the merchant, and that their oaths an me com 
be credited therein. Defaulters in payment to pay doubi ery ſack 
ſidy without forfeiture of goods. | tt the er 
At the ſame parliament of Hen. 5. the commons, ens 538. 
of being diſcharged from ſuch ſubſidies and tonnage and Wl; and like 
age for the time to come, further granted a whole tene the 5 
whole fiſteenth . | that if 
* It appears by the printed roll of parlioment, that the grant of t - mould 
mons limits a time for the ſub3jy of woojls, but is filent as to the M1 Ire, 
of the duty on wine and 3 oo mere _— and thence gi the parli: 
— 8 23 7 r the printed roll of | eg the laf 


the paſſage in Lord Hale's waguicript being here imper cet. —EDlLZet one d upo 
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But at the next parliament held u/timo Aprilis, 2. H. F. viz. a, 
he former ſubſidy of tonnage and poundage continued from 
haclkmas next for three years in the ſame manner as the laſt 


MS, 


laſt q 
of al 


nercha 


the iu n was. | 

me I Pt the parliament held die Lune prox” poſt feſtum Omnium Sanc- 
and it Wn anne 3. H. F. viz. pars 2. there is granted to the king from 
1hfidic Wchaclmas next for his life, of denizens 43s. 4d. upon every 
tra a of wool! and every 240 woolltells, and 51. of every laſt of 


exported ; of aliens 60s. upon every ſack of wooll and every 
 woollfells, and 51. 6s. 4d. of every laſt of hides exported ; 
likewiſe the ſubſidy of tonnage and poundage, with the ſame 
ptions and remedy as before, with a proviſo not to be drawn 
xample,—-This is the firſt time theſe ſubſidies were granted 
life. 

nd now for the enſuing time of this king I find no more 
nts of ſubſidies upon merchandize ; but his ſupplies were for 
future by tenths and fifteenths, as there was occaſion. 

find no complaint of any impoſitions in this king's time. 


1ndiſes! 


een yen 
E 
ield a 
Parl. 
ext, of 
ry 240 
tor eve 


» F . 5 — 


ö 


rrning the cuſtomes and ſubfidies of merchandize in the 


. of exe time of Henry 6. 4 

19 Cul N 
, and HENRY the fifth dying 31 Auguſt 1422, his ſon Henry 6. 
nported an infant, ſucceeded him. 


hund of 


_ s firſt parliament was held die Lune ante feſtum Sancti 
carner, bf OO 


im, 1. H. 6. 


ale en that parliament, viz. . 19. there is granted of all goods 
dage ua from the firſt of September, and fo forward for two years 
ths and the commencement of the parliament, of denizens 33s. 4d. 
ay doud ery ſack of wooll and every 240 woollfells, to be paid by moie- 


2 the end of fix months after the date of the cocquett ; 
lens 53s. 4d. of every ſack of wooll and of every 240 wooll- 
and likewiſe the ſubſidy of tonnage and poundage accord- 
bo the former proportions, but nothing of leather. Pro- 
that if woolls ſhipped by Engliſh be loſt at the ſea, the 
In ſhould be diſcharged ; or, if paid, to ſhip out as much 
3 We | 
the parliament held 20 October, 2. H. 6. viz. n. 14. there is 
cd the laſt day of that parliament, (viz. the 28 Feb. and ſo 
ed upon the roll) for two years from Saint Martin's day 

next, 


nons, in 
ge and | 
le tenth 


grant of 0 
as to the 


thence 81 


| roll of þ 
— Dire 
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next, the like ſubſidy of wooll and woollfells of merch 
Engliſh as before, and of aliens 438. 4d. of every ſack of wool 
240 woollfells to be ſhipped within that time, and the like ſy 
of tunnage and poundage. 
At the parliament held u/timo Aprilis, 3. H. 6. viz. n. 1, 
ſubſidy of woolls for merchants Engliſh, and alſo the tunnage 
oundage of merchants Engliſh, continued from the feaſt of 
Martin 1426 for three years, under the like proviſions for k 
and forfeitures of double cuſtome, as before. Merchants-ftray 
excuſed, becauſe they were to be = under hooſt within fx 
days after their coming, and to ſell all their merchandize yi 
forty days after their coming under hooſt, 
At the preſent parliament 18 Feb. 4. H. 6. viz. z. 24. f 
is granted from Saint Martin's day 1429 for two years, of En 
338. 4d. of every ſack of wooll and every 240 woollfells, of a 
for the like 438. 4d. and the ſubſidy of three ſhillings pert 
and twelve-pence for every twenty ſhillings of aliens for the 
years aforeſaid, and of denizens from St. Martin's next for 
year, with the like proviſions for loſſes, and an exception 
wooll and woollfells and all manner of woollen cloth out d 


rick froi 
| for we 
ary to 
ny ſhill 
by deni 
s, twel 
lltells, \ 
mported 
tun ot 
* Marti 
age bel 
orted du 
ted of 


ſubſidy of poundage.— And here came firſt in the except the par 
woollen cloth out of the ſubſidy of poundage, becauſe chunt of f 
as we have ſhewn, with another cuſtome 1mpoſed ; and it Wk of wo 
always after this exception continued; for though probe et ſweet | 
paid not poundage before, yet this exception is put in to , from 
clear. y 20s. of 
And the parliament in quindena Michaelis, 6. H. 6. viz. Mint Mar 
the ſubſidy of tunnage and poundage of merchants- deni the pa; 
granted for one year from the feaſt of Saint Ambroſe next. is grant 
At the parliament held 22 Sept. 8. H. 6. there is gu for eve 
from the feaſt of St, Michael to the next parliament, WF 335. by 
ſhillings of every tunn of wine imported, and twelve- pen tx ſhillin 
every twenty ſhillings of other merchandize imported or ei years fr 
ed by denizens, except woolls or woollfells hides, and whe mercha 
At the parliament held die Veneris ante feſtum Hillari, en cloth 

6. viz. . 14. there is granted until the feaſt of Saint Martin the parli 
from thence for a year, of every tun of wine imported Wer ſubſidi, 
ſhillings, and of every tun of ſweet wine imported by the parli: 
three ſhillings more; and twelve-pence for every twenty 0W7uentibu,, 
value of goods imported or exported by denizens, and f len cloth 
more of aliens; and from the feaſt of Saint Martin 14; * - - 
or his a 


® Rot, Parl. vol. 4. P. 337.—EviToR, 
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year five nobles upon eve ſack of wooll. Proviſion for 
ds taken by enemies or periſhed at ſca. 

it the parliament held 12 May, 10. H. 6. the ſame ſubſidies 
voolls, tunnage and poundage continued for one year from the 
of Saint Martin 1434 *. 

kt the parliament held 8 July, 11. H. 6. viz. a. 21. there is 
nted, of all woollen cloth of any denizen exported in any 
rick from the feaſt of the Conception to the feaſt of Hillary; 
| for woollen cloth of denizens exported, from the feaſt of 
ary to the feaſt of Saint Martin's, twelve-pence of every 
nty ſhillings value ; of all merchandizes exported or import- 
by denizens, from the feaſt of Saint Martin next for two 
„ twelve-pence for every twenty ſhillings, except woolls 
llfells, wine, freſh fiſh, &c. of every ton of wine exported 
mported of every denizen and alien three ſhillings ; and of 
y tun of ſweet wine imported by aliens, from the feaſt of 


$ pert 

the it Martin for three years, three ſhillings over the rate of 
ext for ge before granted; and of every ſack of wooll of aliens 
cceptiu ported during that time 53s. 4d.— This is the firſt ſubſidy 


out of ited of cloth that I find except alnage. 

xceptii : the parliament held 10 Oct. 14. H. 6. viz. n. 14. there was 
ſe chanWant of five nobles of demizens, ſeven nobles of aliens, for 
and it Wk of wooll untill the feaſt of Saint Mattin 1437; of every 


of ſweet wines 6s. of other wines 3s. imported by merchants- 
s, from the feaſt of Saint Martin 1437 for a year; 12d. for 
y 20s. of merchandizes imported by aliens, from the feaſt 


pros 
n to ml 


5. viz. ant Martin 1436 for a year. 

nts-den the parliament held the 21 Jan. 15. H. 6. viz. n. 29. 
ſe next. Nis granted for three years, from the feaſt of Saint Martin 

e is g for every ſack of wooll or 240 woollfells exported by deni- 
ment, WF 335- by aliens 53s. 4d. three ſhillings per tun of all wines, 
lwe- penn ſhillings per tun of aliens importing ſweet wines, for 
ed or ei years from the firſt of April; and 12d. for every 20s. of 
nd wh merchandize, except woolls and woollfells, and except 
7llarii, Men cloth of denizens. | 

t Martini the parliament Craſtino Martini, 18. H. 6. viz. n. 13. the 
aported Wi ſubſidies continued for three years longer. 

ted by the parliament in die Converfionts Pauli, 20. H. 6. viz. u. 6. 
venty ent ibun, the former ſubſidies continued for two years; 


len cloth of denizens excepted out of the poundage; and 
alue of the merchandize to be rated by the oath of the mer- 
t or his factor's letters. : 


and f 
irtin 143 


Rot. Parl. vol. 1. p..3%y,—EpiTer. 
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At the parliament held 5 Feb. 23. H. 6. viz. . 16 


former ſubſidies continued for four years. 

At the parliament held 12 Feb. 27. H. 6. viz. n. 9. 
was granted for five years 12d. for merchandize imports 
exported by denizens or aliens, (the Hanſe merchants na 
cepted) except woollen cloth of denizens, &c. and g 
ſhillings per tun of wines imported by denizens or aliens chay 
moreover, and three ſhillings more per tun for ſweet wines 
ported by aliens, and the Hanſe merchants charged as yl 
others. Et ibidem, n. 15. a ſubſidy of thirteen ſhillings 
four-pence of every ſack of wooll of Cumberland and Vi 
moreland exported, and 33s. 4d. of other woolls, fork 
years from the feaſt of Saint Martin next : a forfeitur 
the woolls ſhipped uncuſtomed ; and proviſion for diſcha 
in caſe of loſes at ſea. 

At the parliament held 6 Marti: 31. H. 6. viz. . 8. th 
is granted to the king for his life from the third of April 14 


1. Poundage of denizens ſtrangers and Almaines, beine! 
12d. for every 20s. value; but for tynne ſtrangers to pe 3 | 
ſhillings, the valuation as it coſt at the firſt buying, the aW4. and 
and letters of the merchant to conclude ; except wooll, tothe 
fells, hides, wine, and except corn, flour, freſh fiſh and ¶ of cuſ 
imported, and victuals exported for Calais. e of his 


2. Tunnage, viz. three ſhillings a tun of wine imp 
by alien denizen or Hanſe, and three ſnillings more fori 
wines imported by aliens. Penalty of conccalers 
cuſtoms. 

3. Of denizens 43s. 4d. for every ſack of wooll d 
woollfells, and 51. for a laſt of hides. 

4. Of aliens 51, of every ſack of wooll or 240 woellt 
and 51. 6s. 8d. for a laſt of hides. 
This is the higheſt ſubſidy upon aliens for woolls ; and 

Hanſe merchants, notwithſtanding their privilege, were 
cluded. | 
In Rot. Parl. 33. H. 6. n. 71. the commons found themk 
pinched with this act, principally in two things, viz. | 
| 1. That the ſubſidy of woolls was too high upon denilt 
viz. higher by ten ſhillings than it had been in this! 
time. 

2. That there was no exception of Engliſh woollen 
out of the ſubſidy of poundage, which was a great diſco 
ment to the manufacture. 8 Then 
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| n the king diſcharged the Engliſh of ten ſhillings 
bend” ſubſidy of — ex ported to the ſtaple of Calais or 


u. 9. M ebts of Morocco, for five years; and that every merchant 
mport:-n be diſcharged of the poundage of woollen clothes by 
ts not exported by the ſpace of five years. | 

and ad this brings theſe duties to the end of this king's reign ; in 
ens cli hoſe reign I find no complaint of any impoſitions laid here 
t wines neland. But ſome are complained of, which were laid in 


as wel 
illings: 
and 
8, fork 
orfeiture 


diſcha 


nce or Acquitaine in his foreign dominions; as namely, Rot. 
8. H. 6. n. 29. of 12d. per libram ſet by H. 5. for relief of 
deaux, which is there repealed; Rot. Par. 15. H. 6. of 4d. 
ib. for the relief of Bayon, continued Rot. Parl. 23. H. 6. 
5. Ec. againſt taxes in Acquitaine upon wines; 28. H. 6. 
Parl. n. 51. the like; and ibidem, n. 54. ſome exertions 
de by ſearchers and water-bailiffs, which are there remedied 
act of parliament. 

nd thus we have done with the reign of king Henry the ſixth. 


n. 8. th 
ril 145 


aines, being beaten by king Edward the fourth, he loſt his crown 
s to petit 1460, when he had reigned thirty-eight years, ſix 
g, the hs and three days; and Edward earl of March, the right 
'ooll, v to the crown, took upon him the government. The pro- 
t and xi; of cuſtomes and ſubſidies in his time, and in the time of 
] e of his ſucceſſors, will be the buſineſs of the next chapter. 
ne img | 
ore for) 
lers « 
ey CAP. XIV. 
o woolly | > 
erning the cuſtomes and ſubfidies of merchandize in ie 
Ils; animes of E. 4. and R. 3. H. 7. H. 8. and FE. 6. 
e, were 
Tthe parliament held 4 Nov. 1. F. 4. there was no ſubſidy 
id them" granted, as I can find; but the buſineſs of the parliament 
12. to ſettle the kingdom upon the late great revolution. And 
on den! appears by the rolls of 1. 2. and 3. E. 4. that theſe ſubſidies 
n this MA anſwered. It may be there might be ſome grant, though 
pears not upon the parliament roll of f. E. 4. 
woollen u in the parliament held 20 April 3. E. 4. a ſubſidy of tun- 
xt discount and poundage was granted to the king during his life; viz. 
iree ſhillings of every tun of wine imported, and three ſhil- 
Ther more of every tun of ſweet wine imported by merchants 


u, as well thoſe of the Hanſe as others. * 
Twelve- 
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Twelve-pence for every twenty ſhillings of all merchandy 
—_ or imported by ſubjects or aliens, except tynne. 
Iwo ſnillings for every twenty ſhillings value of tynne of w 
chants ſtrangers, and twelve- pence of denizens. . 
. Except out of the ſubfidy of poundage, woolls, woollichii . 3 
leather exported, and except corn, flour and all woollen oi” 7” 
made hereby Engliſh, all freſh fiſh, beſtayl, and wine. ing Ja 
The value to be rated by the merchants oath or their fat 
letters as they coſt at the firſt buying. OME t 
I cannot yet find the act itſelf ; but it is recited in the Hu 15; 
of 12. E. 4. c. 3. whereby proviſion is made, that, where h bega: 
the act of 3. E. 4. the penalty of concealing of cuſtomes is llfells an 
payment of double cuſtomes, now the penalty is the forſei er for he 
of the merchandize inward expoſed to ſale before ſubſidy .¶ ¶ onnage 
and of the merchandize outward if ſhipped the cuſtom not pas Of eve; 
colleQor agreed-with. perchanc 
Yet in all the intervall between the beginning of E. 4. till Of eve 
grant the duty was received, poſſibly by way of mandat; Wants ali 
1mpoſition. I, tee ſhill 
As to the time of R. 3. I do not remember any of ere gra: 
ſubſidy, yet I think it was granted to him for his life 1. R Of eve 
He — his revenues upon woolls and woollfells by licence oundage 
tranſport them to other places beſides Calais 1. H. J. 4. Of ever 
Neither have I ſeen any grant thereof in the times of H. 1.Wported t 
H. 8. though it be certain there were grants thereof made toi Of ever 
princes inthe firſt years of their reigns. This appears fully «nts ali 
the time of H. 8. by the ſtatute of 6. H. 8. cap. 14. whereby oolls, 4 
ſtatute 12. E. 4. is continued in force during the king's life. Of ever 
As to the time of E. 6. he began his reign 28 January ens tho! 
His firſt parliament was held 4 November 1. E. 6. Of ever 
By the ſtatute 1. E. 6. cap. 13. the former ſubſidy of ton en 31. 1 
with the addition of 12d. upon every tuft of Rheniſh wine, lerchand 
the ſame ſubſidy of poundage, with an addition of 12d. for i N, or g 
and with the fame exceptions of woolls, woollen cloth, &c. »Wulidy n 
fore, and alſo 33s. upon every ſack of wooll or 240 woollfells, for go. 
and 31. 6s. 8d. upon every laſt of hides exported by denn vantity 
and 31. 6s. 8. of every ſack of wooll or 240 woollfells, and iWerrick © 
13d. 4d. of every laſt of hides exported by aliens, are grantee thin, 
the king for his life from the firſt day of his reign. A fort relati 
of merchandize, where the cuſtom concealed ; but the ee that | 
to take — from the firſt Martii next. Proviſion for mech Althoug 
dize loſt, and a proviſion for the Hans merchants of the Sti, but 
And thus much ſhall ſerve for the narrative of theſe H cuſto 
time. by the 


C4 
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. 


rerning ſubſidies, cuſtomes and impoſitions upon merchan- 
ze in the times of queen Mary, queen Elizabeth, and 
ing James. 


OME to the time of queen Mary. She began her reign 5th 
July 1553. By the ſtatute of 1. Mary, ſeſſion 2. cap. 18. 
h began by prorogation 24 O#obris, the ſubſidy of woolls, 
Ifells and leather, with tunnage and poundage, is granted 
er for her life, from the firſt day of herreign, viz. 

onnage : 

Of every tunn of wine coming into the realm by way of 
jerchandize, three ſhillings, and ſo after that-rate. 

Of every tunn of ſweet wines coming in ut ſupra by mer- 
hants aliens, as well of Hans as others, the farther ſum of 
tee ſhillings 3 and ſo after that rate over and above the 3s. 
ore granted. 

Of every tunn of Rheniſh wine imported 1 2d. 


oundage : 
ported by way of merchandize 12d. 


nts aliens 12d. more. 

'oolls, &c. viz. 

Of every ſack or 240 woollfells of denizens born 33s. 4d. of 
ens though made denizens 31. 6s. 8d. 

Of every laſt of hides of denizens born 31. 6s. 8d. of aliens 
m 3l. 13s. 4d. and ſo after that rate. 


wine, ¶erchandizes imported after the firſt of January next and laid 
d. for tied, or goods to be exported laid on ſhipboard after that time, 
, &c. u bfdy not paid or collector agreed with, all forfeited. Pro- 
ollfells, : for goods periſhing at ſea after cuſtome paid to reſhip the 
deni wantity free from ſubſidy. Engliſhmen ſhipping any goods 
Ils, and trick or galley to pay . cuſtomes. 
e grantepmc things are ſeaſonable to be obſerved on this act, which 
A borfen de relative to all the ſubſidies of this nature that follow, and 
the pen de that go before as to ſome purpoſes, viz. * 
r _ Although the cuſtom of woolls, &c. be not faid ultra ciſtume⸗ 
he Still 


juar, but — et it is ſo intended, and was fo practiſ- 
u 


theſe E ber cuſtome and dy came to 408. of denizens, as will 


Ca 


to 


Of every twenty ſhillings value of merchandize imported or 


Of every twenty ſhillings value of tynne exported by mer- | 


« by the impoſition hereafter ſet upon cloth, which appears - 


F 
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to have been rated upon a ſuppoſition that both the ſubſidy 
cuſtome of woolls were due... | | 
2. Merchants aliens made denizens rated to the ſubſih 


to tout 

aliens, which is but purſuant to former laws. I d there 
3- The Hanſe merchants pay their ſubfidies as other ys, &c 
notwithſtanding their privileges; which though in ſome ſt bis thou 
acts they are ſaved, yet here and in ſome others they are der 165. ye 
4. The commencing of the duty outwards by exportation, pears b. 
wards by importation, by way of merchandize. ior the 


5- The penalty or remedy : a forteiture of goods expo 
ſhipped, of goods imported if landed or unſhipped to be lai 
land, the cuſtome not paid or collector agreed with. 

Theſe and many other obſervables touching theſe kinds q 
ties will be more particularly obſerved. | 

6. The eſtimate of the rate of merchandize not left to the 
chants oath or advices, but generally.—And the reaſon wa, 


it ſeen 
me of v 
d, thou 
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redeceſſi 


Importe 
cauſe at the time of this ſubſidy granted, it was in deſigt na 
proſpect to ſet a public eſtimate or book of rates of merchant ſlucd a | 
according to which they were to pay poundage ; which , and ir 
cordingly done, being the firſt time of the making of a b timport 
rates; according to which rates poundage was paid all the iii ¶Nid not 
queen Mary and queen Elizabeth, and until 2. James, as earl. 1. 1 
by the recital of the letters under the privy ſignet of king aformatio 
26 November, 2. James, for the ſetting of a new book r wine 
This book of queen Mary was delivered into the excheque rench | 
the great ſeal and ſign manuall, to be the rule of thoſe pa ¶ made © 
where it ſtill lodgeth. If any merchandizes were omitted ther du 
the book of rates, as many were, they paid poundage ad wi were d 
according to the reaſonahle eſtimate between the merchant killings 
the cuſtomer. * Fs * Ito be p 

Thus much concerning the ſubſidies, in the time of Mer forty 
Mary. ent for t 
As touching the cuſtomes both great and ſmall, they n ſome 1 

they were in the times of former kings. Only as to cloth, ao laic 
before obſerved, whereas the cuſtome impoſed thereupon HM ued to 
Edward the third was 14d. upon every ſhort cloth of den. but 
and 21d. upon aliens; which allowing fout ſuch cloths = thus m 
of wooll aroſe to 4s. 8d. upon denizens, and 7s. upon ine t! 
by decree of council 4. et 5. P. and M. Rot. Parl. parte 5 ber 1 7, 
cuſtome of a ſhort cloth upon denizens was ſett to fix ſuilin rent * K 
cight-pence, and upon aliens to 138. 4d. viz. double to den pour 
Wherein though the ſack of wooll, which made four cloths,] Elizabet 
ed 33s. 4d. upon denizens, and three pounds upon _ Wccceptior 
the cuſtomes ; yet this cuſtome upon cloths did not amo. J. 
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xtion of the ſubſidy and cuſtom of the ack ; for it came but 
, 81. of denizens, whereas the ſubſidy and cuſtome of a ſack 
t040s. and of aliens to 58s. whereas their ſubſidy of a ſack 
to four pounds. FE 
| there was a reduction likewiſe of other cloths, as ſtreits, 
ys, &c. to the proportionable ſubſidy of broad cloths. 
his though it were complained of as an impoſition 1. Eliz. 
165. yet it continued during the times of all her ſucceſſors, 
pears by the book of rates ſet forth in 2. Jac. and the war- 
for the ſame 26 Nov. 2. James; and the reaſon was, be- 
it ſeemed to be warranted at leaſt by the equity of the old 
me of woolls; for cloth exported was yet ſo much wooll ex- 
d, though turned into a manufacture, and therefore it re- 
d the name of cuſtome, and not of impoſition. 
e queen, alſo, after a long intermiſſion of impoſitions b 
redecefſors, did ſet an impoſition of 40s. a tun upon F 4 
imported; which in truth was not ſo much an impoſition 
argain for a diſpenſation : for in the fifth year of her reign, 
ſued a proclamation prohibiting the impo tation of French 
„ and immediately after made an order of council that any 
timport paying 409 per tun by the name of impoſt. But 
lid not create a duty, neither indeed could; and there- 
Parl. 1. Eliz. in the king's remembrancer's office there was 
formation againſt Germane Ciol for not paying that impoſi- 
pr wine imported. He pleads a lycence 1. 2. Mary to im- 
rench wines for a certain time, notwithſtanding any re- 
made or to be made, provided that the cuſtomes, ſubfidies 
ther duties due and accuſtomed to be paid to the king and 
were duly ſatisfied. He avers, that he paid for theſe wines 
tullings for every tun, being all that was due and accul- 
[to be paid. (Neta: the importation was after the impo- 
of forty ſhillings ſett.) It was hereupon demurred, and 
ent for the defendant. But poſſibly this judgment might 
dn ſome matter by the by. 
alſo laid an impoſition upon all French commodities z and 
uinved to be taken for ſome time in the firſt year of queen 
th, but then was diſcontinued. 
thus much ſhall ſuffice for the time of queen Mary. 
hing the time of queen Elizabeth, who began her reign 
ber 17, 1558, by the ſtatute of 1. Eliz. cap. 19. in the 
ment which began 23 January 1. Eliz. the ſubſidy of tun- 
and poundage, woolls, woollfells and leather is granted to 
Elizabeth during her life, from the 16 Nov, laſt, with the 
tceptions, proviſions and penalties as in the act of the 
L I. O RR, grant 


; 
nd bel 


he war 
was t 
ome 11 
n Mar 
ot cou 
h of d 
40s. fo 
cloth : 


194 CONCERNING THE CUSTOM 


grant thereof to queen Mary. Whether ſhe continued the, 
tom of cloth in the ſame manner as queen Mary left, I fn 
in any memorials of impoſitions in her time : yet ſome 
were. She collected the ſubſidies according to the book of 
ſettled by queen Mary. N 

I come to the time of king James, who began his rein 
March, 1603. 

By the ſtatute of 1. Fac. cap. 33. the ſubſidy of tunnag 


poundage, woolls and woollfells was granted to king þ 


during his life, from 18th March laſt, in the ſame propotiui e was 3 
lums and with the ſame exceptions, penalties, &c. as they 105. 
granted to queen Elizabeth and queen Mary, with a farthe of, v 
emption of herrings and ſea-fiſh from cuſtome. cloth 
26 November, 2. Fac. the king by his letters under his oll, vi 
ſeal did ſettle a new book of rates, which was printed with were ſc 
letter, and continued the cuſtom of cloth as it was ſett bj V inter: 
Mary. | 112. Fac 
After this in the year of his reign the king to imp i ſome d 
revenues began to ſett impoſitions beyond the ſubſidy gui reaſon 
He began with currants. ts, eſpe 
Bates, a merchant, refuſing to pay this impoſition, an ini nature, 
tion was exhibited againſt him in the exchequer for the con incon 
And Mich. 4. Fac. judgment was given by the then bai not wi 
the king.“ to pay 
Way now being made by this judgment, the king, e; anc 
letters patent under his great ſeal with a book of rates auf! Th 
bearing date 28 July, 6. Fac. doth not only ſettle the i t ſhoulc 
merchandizes, but alſo almoſt upon all merchandizes elve p 
impoſt or impoſition beſides the cuſtom and ſubſidy ſettled brit; an 
parliament; as for inſtance, the ſubſidy of 22 vin nd this 
ported by denizens was 3s. the impoſt was 427. and 15. hit James: 
whole duty 3/. &c. 5 ng Cha 
Much conteſt there was againſt theſe impoſitions and een hin 
the judgment in Bates's caſe in ſeverall parliaments, as there w 
ſeen in the collections of Sir Edward Cooke upon the 30h Only 
ter of Magna Charta4. But whatever the law was, er, whi 
reaſon of ſtate to make a ballance between the trades her tion 
beyond ſeas, and divers other matters, prevailed ; anl WP of ali 
impoſts were taken all the life-time of king James. = - 
© Neret 

; IF „ father 
la the new edition of the State Trials there is an account of Bates's cv 1 
the proceedings upon it. See vol. Xi. page 29, —EviToR. the firf] 


+ 2. Laſt. $8.—Ep1iTos, 
| 6. Car. 
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ued ten nd beſides this; about the middle of king James, although 
„Ie warrant and bock of rates 2. and 6. Fac. the cuſtom of 
ſome was taken as it was in queen Mary's days, and ſo directed, 


ome inquiſitive cuſtomers found that that cuſtom ſo ſett in 
n Mary's time, viz. 6s. 8d. upon a ſhort cloth of denizens, 
ot countervaile the cuſtome and ſubſidy of a. ſack of wooll, 
h of denizens was 33s. 4d. ſubſidy and 6s. 8d, cuſtom, in 
40s. for one ſack would make four clothes, which at 6s. 8d. 


ook of 


his reig 


unnagt | 

king þ cloth amounted to 26s. 8d. of denizens.. And therefore 
oportion was 38. 4d. added to the cuſtom of four ſhort clothes, viz. 
as they . 108. the cloth, which balanced the ſubſidy and cuſtom of 


k of wooll of denizens. And the like proportion was taken 
cloth exported by aliens to ballance their ſubſidy and cuſtom 
ooll, viz. 41. And theſe were called pretermitted cuſtomes, 
were ſometimes exatted, but complained of in parliament, 
ſointermitted, 1 S 
12. Fac. Swinerton, being farmer ofthe cuſtom of wines, there 
ſome difference between the farmer and merchant touching 
reaſonable allowance tobe made for leakage of wines, becauſe 
s, eſpecially Spaniſh, partly by accident and partly by their 
nature, would waſte at fea ; and it was not poſſible without 
r to fill up their veſſels, for it may be they 
not wines of their own of the kind; neither was it reaſon- 
to pay full tunnage, where poſſibly the veſſel might be half 
y; and beſides, it would be troubleſome to gauge every 
. They dame therefore to this agreement, that the mer- 
t ſhould not fill up in the port; but ſhould have an allowance 


a farther 
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ted with 
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king, bf 
rates at 
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lizes (Fvclve pound per cent. for leakage out of his cuſtoms and 
ttled it; and this was ſettled by order of the council 12. Fac. | 

one wrd this is as much as I ſhall ſpeak concernirg the time of 
nd 15. WR James: . - - 


ng Charles the firſt ſucceeding him, there grew differences 


s and een him and his houſes of parliament in 1. and 3. Car. ſo 
ts, as there was no ſubſidy of tunnage and poundage granted to 
he ;oth dl: Only he had the great cuſtoms of woolls, woollfells and 


et, which was inſignificant in reſpect of the inhibition of 
tation of thoſe commodities. He had alſo the petty cuſ- 
of aliens and that, of cloth. But theſe were not ſufficient 
pport the charge and dignity of his majeſty. 

e therefore for his great nedeſſity turned what was received 
is father by way of ſubſidy and impoſt into one great impoſt ; 
accordingly the ſame was collected by the king's farmers 
the firſt till the 16. Car. at which time the long parliament 
6. Car. began“. 
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The farmers of theſe impoſitions in the parliament of 16.6 
are called to an account for receiving of theſe impoſitions y 
out authority of parliament ; and they and their partner, 
avoid the ſeverity of the houſe, made a compoſition in naty 
a fine of for their peace, which was accordingly pat 

The ſubſidy of tunnage and poundage was granted tothe 
in 16. and 17. Car. for ſome ſmall time + ; but the differ 
broke out between the king and his houſes of parliament, hy 
they were ſettled upon him for his life. 

Nevertheleſs the bill was prepared for that purpoſe, wha 
the right alſo of the ſubject againſt impoſitions, and a part 


rernin 


the 


enumeration of thoſe duties upon merchandize, which e dunn 
right belong to the crown. But this bill paſſed not the H under ſ 
conſent. totunn: 
During the time of the late troubles, theſe were taken ſn Of Fr 
times by way of loan or advance, then by ordinances of Mbercof 
houſes, then by the temporary edicts of thoſe that de fad /. 10s. 
tained the power during the king's life, and after his deathy Of Fr 
the return of his now majeſty in the 12th year of his HHobecte 
whereof in the next chapter. | JF ſv 
ubjeAs 4 
® The proceedings on this eompoſition may be traced by conſulting the Jou t ev 
the Commons in the places referred to under the head of Cufomers in the Inder orn ſubj 
2d volume: and by them it appears, that a compoſition of 150, oool. wa Of 
upon; but it is not quite clear, whether this was a ſum for the whole body A 
mers of the cuſtoms, or only « part of them, »—Ep1Ttos. ubjeQts 2 
+ The aQt granting this ſubſidy of tonnage and poundage is not in print. | An add 
Clarendon gives part of the preamble, according to which it contained the Of F 
diſavowal of the claim of the crown to tax at the ports. 1. Clarend. Hiſt. . 1 
264. The king's ſpeech on giving his aſſent to the act confirms this; his word nes, 3. 
Ia this 1 bill I hope you wilt know, that I do freely and frank iy pi Of oth 
the right which my . — ha ve ever challenged unto them, though] a we 
„ diſputed ; but yet they did never yield it in their times. Ruſhw. part 3, ouey of 
page 297- 9. Parl. Hiſt. 384.—Upon a further ſearch I find a Hort ſtatement 124. of 
act in Ruſhworth. From this it appears, that the act recited it to be thes orted h 
right of the lub ject⸗ of this realm to have no ſubſidy, cuſtom, impoſt or chan! Y 
upon merchandize exported or imported by denizens or aliens, without conſents Of Eng 
liament. But the act did not ſtop here; for it made receiving any duty not i A. mor 
ed by grant in parliament highly penal; the act containing a proviſion, that neland 
perſon ſhouſd take or receive any impoſition laid on — ize except /g r 
ferliament, he ſhould incur the forfeitures provided by the ſtatute of Pres ah ſh 5 
the 16. R. 2. See Ruſh. vol. 2. of 2d part 1382. Other ſtatutes have condem Ot eve 
praGice of levying taxes on the ſubject without grant in parliament in very mral fa 
terms, Thuy the ſtatute of 34. E. 1. de tallagio non concedendo concludes vii ural iu 
rection, that the arehbiſhops and biſhops ſhould for ever read that ſtat ate is it pro rat 
thedrals twice 4 year, and denounce accurſed all infringers of it. But . 84. 
Charles I believe was the firſt inſtance of a fixed penalty in terrorem againſt th k 
rectivers of an unlawful tax: ner on the Reſtoration was it deemed neceſſary to 00 of ra 
an example of ſuch extremity; fimply declaring what is the conſtitutional m mhon for 
Are. being theg thought very adequate to guard againſt future eacroachme d; ſhippe 
DITOR, 
| CE" goods f 
ae not c 
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of 16.6 
tions 3 
)artnery, 


n 


in natu 
gly pai 
— rerning the ſubſidies and cuſiomes as they now ſtand in the 


ent, be lime of king Charles 2. 


— 3 Y the a& of parliament 12. Car. 24. c. 4. the ſubſidy of 
e unnage and poundage, &c. is granted to the king for his 
the onder ſome difference of rates than formerly, viz. 


totunnage : 
Of French wines imported into-London and the memhers 
hereof by way of merchandize, by natural-born ſubjects 
/. 10s. per tun, by ſtrangers 61. per tun. 
Of French wine imported into other ports, by natural-born 
ubjeQs 3/7. per tun, by aliens 4/. 10s. per tun. | 
f ſweet wines imported into London, by- natural-born 
ubjeAs 45s. per butt, by aliens 3. per butt. 
f every ſweet wine imported into other ports, by natural 


taken ſq 
nces of 
de fallt 
s death u 
F his rei 


ou 

the — jorn ſubjects, 30f. per butt, by aliens 457. per butt. 

— Of every awm of Rheniſh wine imported by natural-born 
ubjects 207. by aliens 257. 

on] An additional duty 


Of French, Spaniſh, Portugueze, German, and Madeira 


Hiſt. wil. 

his word ines, 3/. per tun. 

—_— Of other wine 4/. to be paid in nine months. 
though le 


1 blidy of poundage, viz. 


ſtatemen. WY 124. of every 20s. value of merchandize exported or im- 
to be eherted by way of merchandize. 
ſt or chan 


it conſent 
jut y not u 
ſion, that 


Of Engliſh commodities or manufactures exported by aliens 
u. more of every 20s. except woollen cloth wrought in 
gland, called old draperies, wines, fiſh taken by Engliſh, 


ee, beſtiall. | 
e n Of every ſhort woollen cloth called broad cloth exported by 
clades wi tural ſubjects not exceeding 28 yards, 3s. 4d. if exceeding 


at fte in pro rata, if ſhorter fro rata, and exported by ſtrangers 


But . 84. | 

. 5 © Y 
_— ok of rates ſettled the forfeiture of goods uncuſtomed, &c. 
tional hon for goods loſt at ſea. - 


( 


(ds ſhipped in carricks or galleys to pay aliens cuſtomes. 
t goods formerly prohibited licenced to be exported. 
we not charged with cuſtom. 


The 
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- ſubſidies, or impoſitions, as far as I can meet with any eric 


| 


The book of rates follows, and therein divers rules; M N 
which the firſt is, that no duty ſhall be paid for more thelffoling « 
entered and landed. The lat is, that no other duties be MW/hird! 
during the continuance of theſe, but only the duties em nds ſe 
priſage, butlerage, and the impoſition upon coals. e upon 
And this is now the great and only rule, by which the oa (hall ! 
of merchandizes exported or imported are to be ruled tt will 
verned. For all other duties, whether by common law or iticulars 
parliament or impoſition, are now under ſuſpence duriny iſhele tc 
continuance of this grant, by the laſt rule of the book of Hellent 


And thus I have gone through the hiſtory, or narraty 
the ſucceffive progreſs and various alterations of duties at 
upon goods imported or exportzd, whether they be cuſtom 


he finiſ 


4. and 
e] find 


concerning them. And now I ſhall proceed to more clok 
particular diſcourſes touching theſe duties. 


, Firit | 
> Far 8 2 0 lcathe! 
| n ſhewr 
7 ſucceſſo 
C A P. XV II. 1. Of 
8 orted, | 
A general ſcheme of the cuſtomes as they ftood in ih 2. Of 
OS EAR” SE i cker te 
| lor, 
1 the former diſcourſes there lies diſperſedly and ſcatii ¶ dere are 
. molt of what is to be ſaid concerning cuſtomes, viz. hides, 
kinds, the times when and manner how they began, theremes. 
ereaſes and variations, the perſons by whom due, and f The 
cidents that excuſed them, the means of their recovery, otting 
ſome other particulars of this kind. 3 2. The 
But becauſe they lie diſperſedly in ſeveral places, art ſuch bez 
mentioning them is rather for the continuation of the hi ered, a 
than ex propoſito to treat of them, I ſhall reſume them in E on 
order. | | | 
Firſt, Twill begin with theſe that are the cuſtomes of | ad beſid 
tance, and therein of their ſeveral natures, when and hy Ob. e 
due, and how recoverable ; many of which conſideration wooll. 
be very appoſite and uſefull to the ſecoad and third heads, Wi Ba. 
will be in many things coincident with them, or very eg. he 2 
tory of them. tots 2 ties, vi 
| | ot mere 


® Tt ſeems proper to add to lord Hale's account of the firſt grant of tem 
poundage after the Reſtoration, that cne clauſt in it contains 'a recital, d 
*.rates can be impoſed upon merchancize imported or exported by lub jede a 
but by common conſent in par liament. 13. Cha. 2. c. 4, J. 6. 


Ke 
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MS, 

ales; Andy, concerning impoſitions, and the right and power of 
note H oſing duties upon merchandizes exported or imported. 

ties de irdly, concerning the ſubſidy of tunnage and poundage as 
ies en unds ſettled by act of parliament, and the queſtions that may 


e upon various clauſes of the ſame. 
hall be longer in the firſt of theſe heads, becauſe much of 


ch the d 
ö t will be ſaid therein will be uſefull and applicable in many 


ned and 

law or Mticulars to the {aſt of theſe. And beſides, though at preſent 
e durin theſe former cuſtoms are under ſuſpence; yet there is very 
ok of A ellent learning to be found in ancient records concerning 


, which is worth the knowledge. 


narrative 
irſt therefore I ſhall ſett down a ſcheme of thoſe old cuſtomes, 


) 


duties ar 
wars ly from the records themſelves, partly from the black hook 
ny erich he Admiraity, which hath the ſcheme of them as they ſtood 


he finiſhing of that book, which I think was in the time of 
4. and upon comparing of the cuſtomers accounts of that 
e I find them exactly agreeing. 

. Firſt therefore touching the cuſtom of woolls, woollf-l!s 
leather, commonly called the great cuſtom, ſettled as hath - 
n ſhewn by the act of parliament 3. E. 1. and deſcended to 
ſuccefſors jure bereditario, viz. magna cuſtuma. 

1, Of every ſack of wooll and of every 240 woollfells ex- 
orted, by denizens 6s. 8d. by aliens 10s. 

2, Of every laſt of hides containing 20 dickers, and every 
cker ten hides, exported, of denizens 13s. 4d. of aliens 
LOS, 


ore close 


in the 


ad ſcattu here aroſe certain other cuſtomes incident to woolls, woollfells 
s, viz. WF lides, and therefore accounted for together with the great 
an, themes: Theſe cuſtomes were of two kinds, viz. 

and te . The cocquet, viz. of every merchant, denizen or alien 


porting woolls, woollfells or leather 24. 

2. The devoirs of Calais, where ordinarily the ſtaple was, 
ich began the 45. E. 3. and continued conſtantly after an- 
ered, at leaſt till the end of E. 4. viz. of every ſack of 
woll or 240 woollfells exported by aliens or denizens 8d. of 
ery laſt of hides exported by aliens or denizens 164. 


ecovery, 


ces, ard 
f the hi 
» them il 


1cs of Hu beſides theſe we may reckon among thoſe great cuſtoms, 
and by 0b. et———which continued payable upon every ſack of 
Jeraton8iy woll. 

d heads 34. per lib. upon lead ſet by the ſtatute of 27. E. 3. 


The parva cuſtuma; and that was upon four ſorts of com- 
lties, viz. cloth, wax, wines, and averdupoiſe, or other 
at merchandize, which was their poundage. 

(1.) The 


er ex 


ant of term 
ccital, 1 
/ ſub jede 


Kc 
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(1.) The petit cuſtome of cloth, viz. of theſe ſeveral king iſp or a fin; 
1. Cloth of ſcarlet or whole grain exported. Deniz: 
1. By denizens. The impoſition of 21. E. z. ſet t Aliens 
them 2s. 44. For bedd 
2. By aliens. They paid 27. by virtue of Carta Mercy For do 
and 3s. 1d. by the impoſition upon cloth began the 21. Of det 
in toto 55.14 Of alic 
3. By the Hanſe merchants by the virtue of the Carta For half 
catoria, at which rate they paid 2s. but in the time of Of det 
they paid 5s. 6d. viz. 2s. by Carta Mercatoria, and 3:. Of alic 
impoſition. or ſingle 
2. Cloth half grain. Of der 
1. Denizens paid 21d. by the impoſition begun upon oil Of alie 
the 21. E. 3. which though at firſt it was 14d. it was WY But th. 
raiſed to 214. upon denizens, and ſo held. edds of 
2. Aliens paid 4s. 1d. whereof 18d. was the compi But no 
rate ſet by C-rta Mercatoria ; the refidue, viz. 25. d. wh ſpecial 
by impoſitions afterward. uſtomes. 
3. Hanſe or Almaine merchants paid only 189. bein The ſe 
rate ſet by Carta Mercatoria, which they kept by vim very qui 
their charters of privilege, notwithſtanding the addition By den 
poſition upon cloth. | aid befid 
3. Cloth without grain. as grant: 
1. Of denizens 14d. by virtue of the impoſition ſet bil By alic: 
.. The cu 
2. Of aliens 25. 9d. viz. 12d. by virtue of Carta Mere Carta I 
and 21d. by the impoſition of 21. E. 3. ſet upon the clo. 
ported by aliens. | heir 
3. Ot Hanſe and Almaine merchants 12d. only by 20s. | 
of Carta Mercatoria, for they had by virtue of their ch. 
an exemption from the payment of the 214. paid by Wcſe are 
aliens as before. : And 1. 
And note, that for theſe clothes aliens paid no pouni e was 
viz. no 3d. per libram; for the Carta Mercatoria ve were 
part of theſe duties, the 34. per pound was not paid for tir, alic 
4. The cuſtomes of worſted. ; btheir p 
Theſe were impoſed, by the king and his council 21. by al 
in compenſation of woolls, whereby they were made. It is: 
though in the firit impoſition it was for the piece expo the p 
denizens 1d. and by aliens 14. ob. and for a bed of wolferetts, þ 
by denizens 104. by aliens 15d. yet, the manufacture ens paid 
ing an alteration, there was in procels of time altera additi 
the cuſtom, viz. jon cloth 
For pieces of worſted, chants, 
D-nizens 24. a Mer: 


Of aliens 3d. beſides their 3d. per lb. by virtue of ( 


Mercatoria. 


8 


ks 


kind, 
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or a ſingle piece of worſted, 

Denizens 1d. 

Aliens 1d. ob. beſides their 3d. for poundage. 
For bedds of worſted, viz. 

For double bedds, 

Of denizens Iod. 

Of aliens 13d. ob. beſides their poundage, viz. 3d. 
or half doubles, 

Of denizens 7d. 

Of aliens 10d. ob. beſides their poundage of 3d. 
or ſingle bedds, | 
Of denizens 5d. | 
Of aliens 7d. ob. beſides their poundage of 3d. | 
But the Hanſe merchants paid only ad. for pieces or for 
dds of worſted, be ſides their poundage of 3d. 

But note, that during the time of king Edward the 4th b 
ſpecial charter the Spaniſh merchants paid only Engliſh 
uſtomes. 

The ſecond general of the petty cuſtomes was wax, viz. 
very quintal of wax there was paid, 

By denizens 2s. which grew by impoſition; and this they 
jad beſides their poundage of 12d. per lib. when that ſubſidy 
as granted. : 

By aliens, as well Hanſe as others, 12d. for every quintal. 
The cuſtomes of wines, viz. 28. per tun in lieu of priſage 
Carta Mercatoria, paid by all ch, as well Hanſe as 
78. 

Their cuſtomes of averdupoiſe, viz. 3d. for the value of 
208. paid by the merchants aliens, as well Hanſe as 
8. 
heſe are thoſe which are collected as the petty cuſtomes. 

And 1. it is to be obſerved, that when any ſubſidy of tun- 
we was granted generally of aliens and denizens, unleſs 
fre were ſpecial proviſion by the act of ſubſidies to the con- 
, aliens did not only anſwer the ſubſidy of poundage, but 
oſzerr petty cuſtom of poundage, viz. 3d. per lib. as ap- 


ſet 1 


ſercat 
21.1 


varta \/ 
1e of 
3. K 


upon 
t was 1 


:ompolt 
1d. vu 


I. being 


y virtut 
ditional 


n ſet 0 


Merc 


he cloth 


ly by n 
heir cha 
Maid by 


10 poune 


atoria \ 


paid fort 


ncil 2. by all the cuſtomers accounts, eſpecially tempore E. 4. 

nade. : It is alſo to be obſerved, that upon thoſe clothes, where- 
e expo the petty cuſtom was granted by Carta Mercatoria, as 
d of noerlctts, half grain, and cloth of affiſe without grain, the 
aCture tens paid not only the duty by Carta Mercatoria, but alſo 
altera; additional cuſtom or impoſition, which was after ſet 


jon cloth to ballance the cuſtom of wooll, unleſs the Hanſe 


achants, who moſt ordinarily paid only the cuſtome ſett by 
mia Mercatoria. 


rtue of ( 3. But 


| 
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3. But of thoſe clothes which were not expreſly the fir 
with cuſtome as cloth by Carta Mercatoria, but were n to | 
a cuſtom proportionable tothe woolls whereby they were ¶ . they 
which began as hath been ſhewn 21. E. 1. and was ai rsa A. 
hanced, as worſteds ; aliens did not only pay their imp that c 
ſet upon thoſe clothes, but alſo their poundage of 3d. Hd to all 
value of every twenty ſhillings ; and this was paid as Commerce 
the Hanſe merchants as others. And the reaſon was, hee vollie, 
before this impoſition upon it as a manufacture of voi, Ducat: 
was charged with 3d. per pound as averdupois. mum alia 
Though ſometimes they had intruſions, yet it revived n 4nc/i« 
'This ſhall be ſhewn more at large in the next chapter. and his 
ter. Ane 
_ — erns red till th 
--©7A :Þ. - xv; 3 
Concerning aliens and their cuſtomes; and firſt conti bants, ar 
' the Hanſe merchants, and their privileges in relais and p 
the cuſtomes. vſiomes a: 
| : the latter 
N the precedent chapters we ſee frequently a dill. i fro 
between the cuſtomes of aliens and denizens ; and af viz cx. 
the aliens we ice a difference between the cuſtomes of 1 perſonas 
themſelves. The Hanſe or Almaine merchants paid a f, aliq 
cuſtome, and ſometimes a ſmaller ſubſidie than other al { conceſſan 
although ſometimes in their ſubſidies they were reduced li: ſhould! 
ſame meaſure as it is this day. „ exempt 
I ſhall therefore, in the firſt place, ſett down the nar iter to he 
concerning the Hanſę merchants, and the progreſs of then! he ſhewr 
vileges in relation to the cuſtomes; wherein, though th: befides t 
be ſome things that will be applicable to merchants alaſic Hanſe 
general, yet the principal ſcope will be to derive the prin of Alma 
of the Hanſe merchants : and when that is done, I ſhall dy; for 1. H. 
to the conſideration of aliens in their latitude, and whotheyWMGi/1b als 
Narrative concerning the Hanſe merchants, L 1. v. 
Although the merchants of Almaine, ſometimes call Hanſe 
catores Almanie, ſometimes Hanſe merchants, ſometimes! aGerma: 
lings, had many ſpecial privileges granted them in the called th 
Hen. 3. and perchance allo before, which poſſibly wlll: viz; I 
foundation of the acceſſions of privileges which they had Wiſteir under 
times of ſucceeding kings; yet I ſhall not go ſo high i ewas a Pt 
deducing of their privileges, becauſe, as the great ſettlem ne merch, 
the cuſtomes began in the time of E. 1. fo the privilzr:4ib,;. 
exemptions of the Hanſe merchants in relation to thoſe cult 
principally began in the times that ſucceeded that general Pace thus gr; 


t of the Stel 


ment or the cuſtomes in the tune of E. 1. 3, page 26 
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| the firſt ſettlement of the great cuſtomes anno 3. E. 1. it 
as to be without any diſtinction between denizens and 
they paid alike z but the diſcrimination grew at firſt by 
Corta Mcrcatoria 3. E. 1. | 
that charter the king granted the liberties therein com- 
d to all merciants ſtrangers of all countries, with which 
commerce was then uſed, viz. Almaniæ, Francie, Hiſpanie, 
gelle, Navarre, Lumbardie, Tuſciæ, Provincie, Catba- 
| Ducatus Acquittanie, Tholoſane, Tartartinæ, Flandrie, 
mum aliarum terrarum et locorum extranecrum venientibus in 
um Anglie. And all theſe foreign merchants granted to the 
and his ſucceſſors theſe aliens cuſtomes comprized in that 
er. And accordingly the cuſtoms hereby granted were 
ed till the reſumption in 5. E. 2. which reſumption thereof 
afterwards repealed 15. E. 2. as hath been ſhewn. So that 
vas in nature of a great contract between the king and the 
hants, and carried in it a reciprocal conſideration, viz. 
ties and privileges to the alien merchants, and advance of 
vſtomes and grant of new to the crown by them. 
the latter end of that charter there is this clauſe : Volumus 
dif, ac fro nobis heredibus et ſucceſſoribus noftris concedimus, 
ind u exadtio, priſe, vel preſlatio, aut aliquod aliud onus, 
's of WF jerſonas mercatorum frediftorum, mercandiſas ſeu bona 
da (Wm, aliguatenus imponatur contra formam eæpreſſam ſupe- 
her a conce//am. | 
uced Nis ſhould ſeem to be a general conceſſion to all foreign mer- 
„ exempting them from all new cuſtomes or impoſitions 


conc 
relal 


1c mier to be impoſed. But it prevailed not in that latitude, 
of the be ſhewn. 
ch th: beſides this general charter granted to merchants ſtrang- 
ts ale Hanſe merchants, which were but a branch of the mer- 
1c Pri of Almaine, had more particular liberties granted to 
(hall d for 1. H. 3. there was granted to them a houſe in London 
ho they 1 Teutonicorum, which was afterwards confirm- 
. 1. 9. | 
J cala; Hanſe merchants were thoſe merchants of thoſe great 
1mes on Germany lying upon or near the Baltic ſea, and are at 
the called the Hanſe towns, conſiſting of four principal head 
ly ws, viz. Lubeck, Cologn, Brunſwicke, and Dantzicke, 
y had err under quarter towns. £4 5 
high e was a pretended defect eſpied in the charter of E. 1. to 


ſettlem 
dri vile, 
oſe cul 
reneral 


ſe merchants ; becauſe the charter was not granted fro 
reibus. And thereupon the th December 11. E. 2. 


Place thus granted by Henry the third to the Hanſe merchants is known by 

t of the Steleyard or Stelehouſe. See Stowe's London, Strype's ed. in 
3, page 20a.— EDI Ie. = 

7 | * there 
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iz, and were diſcharged of theſe new impoſitions made ſet by 
g. 3. as appears by the ſcheme above expreſſed. —Again, for 
es of cloth and narrow cloth, that were not chargeable by 
tz Mercatoria, all aliens paid only their poundage until 21. 
. when a rateable impoſtion of 21d. per cloth was ſet upon 
pieces and narrow clothes ; and then they paid not only 
; poundage, but alſo the rateable impoſition. But Communie 
3. ub1 ſupra, the Hanſe merchants paid only their poun- 
for ſuch narrow clothes and remnants, and not the rateble 
dme of 21d. for a whole cloth.—Again, whereas until the 
er. E. 3. all merchants aliens paid only poundage of 3d. per 
m for worſted of all forts, and 21. E. 3. a rateable cuſtome 
et upon them proportionable to a ſack ot wooll, whereupon 
r merchants aliens were not only forced to pay the new im- 
ons, but alſo 3d. per lib. for poundage ; the Hanſe merchants, 
it entered upon the laſt mentioned record, were diſcharged 
e impoſition upon worſteds ſet by the 21. E. 3. and paid 
their poundage. Only for bedds of worſteds, they were 
ced to pay 2d. per bedd, over and beſides their poundage. 

d thele differences were bottomed upon theſe exemptions, 
he Hanſe merchants had by virue of the charter of E. 2. 

new cuſtomes or impoſitions. 

d although in ſome acts of parliament of the grant of ton- 
and poundage the charge is laid equally upon all aliens, 

ſome of the acts there is proviſion for the Hanſe merchants 

charged only with their old cuſtome 1. E. 6. cap. 13. But 
day their is no ſpeciall proviſion for the Hanſe merchants 
ſubſidies of tonnage and poundage, but they are equally 
xd with other aliens. | 

Hanſe merchants had their divers viciſſitudes. 

he times of H. 6. they were in diſpleaſure with the Eng- 

ud the Engliſh with them. There were many violences 

aries uſed on both ſides; and it grew to that height, that, 

its of tunnage and poundage and other new ſubſidies, 


8. 


ant 
2 


hich 


that cons no proviſion for them; but contrarily there were many 
: tnWgatory clauſes in thoſe acts, whereby they were ex- 
t wit ut into the ſame common conſideration with other aliens. 
the d 31. H. 6.n.8. And yet farther by an expreſs act of 
by the Ment, viz. Rot. Parl. H. 6. n. all their franchiſes and pri- 
. pro ie reſumed. | 

rue EE clumption and ſuſpenſion of their privileges continued all 
ing toe of H. 6. But E. 4. taking upon him the crown, the 
the! merchants fall in with the new king; and poſſibly he 


t his advantage to engage them; and from the firſt en- 
if his reign he received them into great favor, which he 
ked all his life. 


— , AS" —ͤ—ỹ 
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And whereas by reaſon of the acts of reſumption in the 2 
H. 6. the Hanſe merchants were charged with cuſtomes aut % f 
dies and impoſitions as other aliens, eſpecially as to cla "Is 
ported; the king, by his privy ſeal directed to the treaſure 1 . 
barons P. 1. E. 4. and by judgment of the court of RS: TROP 
thereupon, diſcharged the Hanſe merchanis of the 1mpolill tde ar. 
upon cloth ſett 21. E, 3. and they are only charged with the: erties 
charged upon cloth by Carta Mercatoria, viz. two ſhilling ee 
cloth of graine, eightęen- pence of cloth of 1 bre a | 
ſhilling of cloth of aſſiſe without any graine. Vide inter as might be 
perve cuſtume in London anne 1. E. 4. 2 been que 
4. E. 4. cap. . in the act made againſt aliens merci purpoſe 
ſpecial proviſion is made for the Hanſe merchants, and a f a perpet 
clauſe for the confirming of their charters and liberties, as ment x 
merchants of the Hanſe havin Guildbaldam Teutonicorun, yet the 
Rot. Parl. 13. E. 4. n. 2. the king reciting the former! reſted n 
courſe of trade between the Engliſh and the merchants ani that, wh 
ple of the nation of Almaine, being under and of the conh of the lei 
tion, leige and company called the Dutch Horif, otherwil tercourſes 
the merchants of Almaine, and having the houſe in Lond. between 
led Guildbaldam Teutonicorum (note the deſcription and teln. merchs 
of the company) byſpecial charters made and confirmed n city of J 
ment, all their charters are recited and confirmed; and ers hou 
particularly enacted, that no priſes, exadions nor” pr ation. Kc. and 
ſette uppon their perſons or goods, otherwiſe than have been ſell ofthe 
them any tyme before this o. yere nowe lafi or above. The ten rto the w 
king's confirmation in parliament, after the recital of thech Aer and 


runs thus: Nos conſiderantes, prefatos metcatores Alemant 
tores Hanze Teutonice vulgariter nuncupat' in ditlo regno  d 
noſtris, diftis ſuis privilegiis libertatibus concęſſionibus et in 
occaſtonc guerrarum turbationum et boſtilitatum Jam * in 
ditos naſtros et ipſos de Hanxũ preditta tontingentium, 7 
exinde tam ipſes quam ſubditos neſtros multiplici ter fuiſſ et 
ex certis bonis reſpeclibus nos moventibus, de adviſamentst 
dominorum ſpiritualium et temforalium et p regs 
Angliæ in preſenti parliaments naſiro exiſlentium, rd. * 
dem parliamenti, et ex certa noftra ſeigntia, pro no ire < 
univerſis ſucceſſeribus noſiris ipſos mercatores _ in pr 5 
tum utendi et fruendi in dicis regno noſtro et aliis lei- ra 7 | 
ſupradiftis ſuis omnibus et ſingulis Srivilegrts libertatibu * 
bus et indultis, quo fuerunt au? eſſe debuerunt, 4 ext y 
et boſtilitates hij uſmodi non contigiſſent , reponen ef ine 
end duximus, ac tenore preſentium 2 2 15 4 
mus, fic qudd ſupradicti mercatores Hanze Fredi > , 72 
feres, uni verſic privilegiis libertatibus conceſſianibus 
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| uti et frui debeant perpeturs futuris temporibus, es modo quo 1ſt 
aut / fuiſſent, ft predifie guerre turbationes et hoſlilitates non 

ent; ac preterea eiſdem mercatoribus Hanze ifſa eadem pri- 

ia libertates conceſſiones et indulta, pro fe et ſuis ſucceſſoribus, 

bands et ratificando innovamus et confirmamus, Vc. | 

the ſtrength of this act of parliament and charter the for- 

lnerties of the Hanſe merchants are revived, and indeed 

moreſtronz and effectuall; for whereas there poſſibly was 
fore a politick capacity or corporation ſettled, whereby 
might be capable to take in ſucceſſion, or at leaſt it might 
een queſtionable ; the ſtrength of this act of parliament, as 
purpoſe at leaſt of enjoying their liberties and houfe, gives 
da perpetuall ſucceffion, for the very implication of an act 
muß liament may create a capacity. 

run. r yet the bounty of the king towards theſe merchants of 
e reſted not here. But Rot. Parl. 14. E. 4. n. 15. it is re- 
that, whereas for the reducing of the merchantsof Almaine 
IS of the leige and confederation of the Dutch Hanſe to the 
rwite:ercourſes of merehandize with the Engliſh it hath been 


ond between the king and the — of the ſaid Dutch Hanſe, 

{ ren e merchants of the Hanſe ſhould have a certain place with- 

hs city of London, called Stilihof, otherwiſe the Stillyard, 
it ist 


livers houſes thereunto adjoining, to them and their ſucceſ- 


tion ec. and whereas the mayor and commonality of London 
n ſeli ed of the place called the Stillyard under certain truſts ac- 
wech ztothe will of John Reynwell, and likewiſe the biſnop of 
thech 


teſter and ſome other religious houſes be ſeized of certain 
ands adjacent, &c. it is enacted, that the merchants of 
e being of and under the confederation leige, and company 
Dutch Hanſe, otherwife called the merchants of Almaine, 


mam 
no et d 
„ el i 


r ui en houſe in the city of London called Guildbalda Tents- 
of , that be or hereaſter ſhall be, ſha!l hold and enjoy to 
ſet L nd their ſucceſſors the ſaid houſes. Provifion is made for 
77 ming of the charitable hequeſt, and alſo the king makes 
1s egy 


att compenſation to the religious houſes for their rents 
Mtancecs. | i 


ls the firſt ſettiement of the houſe called the Stillyard upon 


1, or il 
et ben 
1 prifi 
nobis ji 


but en had indeed formerly their Guildhalda Teutænicorum, or 
ibu cin 


mmon hall, but not the Stillyard in perpetuity till now. 


erre tut : | 

w7 ; things are obſervable upon this charter, viz. 

4 71 That it was not all the merchants of Almaine that had 
. lberties; but the Hanſe merchants which were confe- 
et cari 


e into a kind of trading body, and had their corporation, 


r ef in Tere, at their Guidhall in London. 


2. Here 
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2. Here is the name of their corporation and their 
ceſſion, in which capacity they did take and to this day 
that houſe called the Stillyard. 
By the ſtatute of 19. H. 7. cap. 23. all acts touchingq 
chandize prejudicial to the merchants of the Stillyard regs 
as to them and their liberties. ning 
By the ſtatute of 22. H. 8. cap. 8. whereby aliens n 
denizens are made liable to aliens cuſtoms, proviſion is 
nevertheleſs for the Hanſe merchants of the Guildbalda TeuWſappears b. 
corum, that they be not thereby prejudiced. . e, and 3 
In the beginning of the reign of . 6. there was a great cable wit! 
for them, inſomuch as in the very ſubſidy of tunnage and p lence gre 
age, there is proviſion made for their indemnity againſ H ect of ci 
creaſe of their cuſtomes. nizens w 
But afterwards in the time of the ſame king they were . And it 
countenanced, and by acts of ſtate their privileges ſuſpend 7. cap. 
In queen Mary's time, upon the account of religion abe made « 
as ſtate, they were again received into favour. { have pai 
In the time of queen Elizabeth, upon the ſame accountt{Wſinances n 
were diſcountenanced. the ſtatu 
In king James's reign they were again received into ui ers mad 
and their privileges countenanced by publick acts of the cou pay ſuch 
In the beginning of the reign of king Charles the firſt th Mid it the 
gan again to be in diſcredit, in ſo much that in 8. Car. e ſtatute 
ſpeciall commiſſion an inquifition was taken, whereby in ena®ted 
found that their houſe called the Stillyard eſcheated or wal) ſhould h 
feited to the crown. But little proceeding, that I can finds e 74 
upon that inquiſition. | | ir erdin- 
Of very late years in the time of his now majeſty the ere 1s 
proccedings in the time of his father were endeavoured to the me 
vived, and a patent deſired to be paſſed of their houſe ca they h 
Stillyard, upon pretence, that either it did not well paſs toi" theſe ft 
for want of a ſufficient corporation, or if it did that it was toll [hat an 
or diſſolved. But this prevailed not; but by a ſpecial o ele ſtatute 
the councill dated their title to the Stilyu eas tot 
aſſerted, and all farther proceedings againſt them ſuperſei TN 
Mon ( 
U chaſe i 
„or grant 
va free-bo! 
erns only 
That a pe 
tyet ſhall p 
to natural; 


and that, 
> 1. 
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ming aliens at large, ard who are liable to alien's 
« cuſiomes. 


appears by the ſeveral acts of ſubſidies of tunnage and pound- 
e, and alſo by the Carta Merraturia, that ahens were 
cable with greater cuſtomes and ſubſidies than denizens were; 
hence grew great diſtinction between denizens and aliens 
ſpect of cuſtomes. 
nizens were of two kinds, denizens born and denizens 
And it ſeems theſe paid their duties alike until the ftatute 

J. cap. 2. wheteby it is cnacted, that any perion inade 
be made denizen, ſhall pay like cuſtomes an: tabfigies às he 
have paid before he was made denizen, any letters patents 
linances made to the contrary notwithiſtanding. 

the ſtatute 11. H. 7. cap. 14. all metchants-ſtrangers, 
thers made denizens by the king's letters patents or other- 
ie cou py ſuch cuſtomes inwards and out» ards, as they ſhould 
pad if the ſame grants had not been made. Ht 
the ſtatute of 22. H. 8. cap. 8. tlie fame thing in effect 
in enacted, viz. that they pay the ſame fubſidy and cuſtom 
5 ſhould have paid before they were denizens; any grant 
ants to them made or hereafter to be made, or amy tt, 
ir erdinanee to the contrary made of bad netwithfand- 
There is 2 proviſhon, that it ſhonke not extend to be preſu- 
tothe merchants of the Stillyard; but that they enjoy the 
ges they had before this parliament, ; 
n theſe ſtatutes theſe things are obſervable, vir. 
That an alien made denrzen by letters patents before or 


cial ae ſtatutes ſhall yet pay alien's cuſtomes; for thoſe ſta- 
Stillyu eas to this purpoſe reſtrained and qualifed his indeniza- 
erica extend to cuſtomes.—But this is intended of a general 


kion by letters patents; for the king may at this. day, by 
clauſe in his letters patents, either diſpenfe with theſe 
„or grant eſpecially, that he ſhall pay cuſtomes and ſub- 
va free-born d2nizer, notwithſtanding theſe ſtatutes ; for 
acerns only the king's intereſt. : 
That a perſon naturalized before thoſe acts by act of par- 
yet ſhall pay alien's duties. The reaſon is, becauſe theſe 
o naturalizations precedent do derogate from their privi- 
Cen! that, * = 
1. P : 1. By 
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1. By force of the words /e/ters patents or otherwiſeh, 

2. By force of the derogatory clauſe any af, ſtatute a 
nance ta the contrary notwithſtanding. 

And poſſibly this was one of the reaſons why theſe { 5 
were ſo often renewed, viz. 1. H. 7. 11. H. 7. and 22.8: cuſlon 
to take off the privilege of the perſons naturalized befy 
acts made. 

(Z.) But perſons, naturalized by act of parliament aſt OUCH 
acts, were exempted from the alien's duties; becauſe th, be ſaid 
by the act of naturalization rendered to all intents and pueiW&d:ration, 
as if born in England, which concludes every man toi In relatio 
contrary ; and though an act of parliament may take ln relat 
force or effect of a precedent act of parliament, or of x As to cull 
dent or future patent, yet it cannot take away the force been in | 
future act of parliament. t of the ci 

In the latter acts of ſubſidies there hath been kept the ¶ leere are t 
tion between naturall- born ſubjects and ftrangers, or to cuſtom 
And they have uſed the word naturall- born ſubjecis and i.) The 
word denizens, which, as hath been ſaid, is more exten veſſel to | 
the word naturall-born ſubjetts. Vet the ſtrength of a.) The 
Zation is ſo great, that he that is naturalized is a natur immed 
ſubje& within that act, and ſhall pay only as a naturalWnes; and! 
ſubject pays. g.. 

It an * come into England, and have iſſue here, lt appe 
naturall- born ſubject. Yet (I know not by what law) oolls, woc 
naturall- born ſubje& hath been decreed heretofore to pay 6, ke vir: 
duties. Vide Decret. Poſſibly it may be upon a reaſon id aboarc 
becauſe he is as in the next degree to an alien, and the arrive be! 
ſo near, that he is preſumed more to favour them than the ¶ come to t 
liſh. But this is now ſettled ; for, by the ſtatute of 14. Words of 
touching the cuſtomes, children of aliens under one and es for 
years, not permitted to trade in theit own names.—3y and a\ 
15. H. 8. c. 4. an Engliſhman ſworn to a foreign pri facient, 2 
pay alien's cuſtomes. a ; and 1 

King the 
| vin the | 

* Theſe words are in the preemble of the 22. H. g. cap. 14.—biWEauch in 
T 13. and 14. Car. 4. c. 11. f. 10,---Ep iro, to ſay, 0 

\FH/ | the real; 
| | nz twelve 
| MVSEVM 0 of 

le caſes t 
BRITANNICVM| as 
—— 8 any tim 
LS | 


to the I 


n AAS TERTIA CAP. XX Aa 
28. 
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N XX. 
r cuſlomes and ſubſidies ſhall be ſaid to be due, and 


when not. 


fe K 
22. 


betor 
OUCHING the time when cuſtomes or ſubſidies ſhall 


alter 
ie the be ſaid to be due to the king, it will fall under a double 
d pu eration, viz. 


In relation to goods exported, or cuſtomes out ward. 

In relation to goods imported; or cuſtomes inward. _ . 
As to cuſtomes outward, or cuſtomes of goods exported, it 
been in part touched before in the conſideration. of the 
tof the cuſtomies of woolls, woollfells and leather. 


n to f 
e aut 
of 33 
force 


the U ere are theſe two things that muſt concurr to intitle the 
, or do cuſtomes outward : ny | . 
ind i.) They muſt be ſhipped or laid on board of ſome ſhip 
tenſe veſſel to be exported. 1 


f a nat 
jaturai 
atural 


(2.) They muſt be ſhipped to be exported beyond the ſeas, 
d immediately upon ſuch ſhipping the king's _ of cul- 
nes; and his duty alſo of ſubſidies outward, is veſted in the 
It appears by the original grant of the great cuſtomes 


ere, It 

law) Hels, woollfells and leather, that it was to be paid of ſuch 
o pay is, te viront ber, del realme, that is, as ſoon as they 
on of aid aboard a ſhip or veſſell for that purpoſe, and before 


| the rf arrive beyond the ſea. For if the king ſhould expect till 


an the come to their forcign port; he might loſe his goods; and 
f 14. eds of the grant of the petty cuſtom by merchant- 
anders for goods exported, namely of woolls, woollfells, 
and averdupoiſe, are, que de regno noſiro educent vel 


1 pri facient, as appears by the Carta Mercatoria before ex- 
and yet thoſe cuſtomes outward are due upon the 
king them on board, before they are actually tranſport- 
vin the grant of the ſublidy of poundage; cloth, &c. it 
tuch in the fame ſtile, viz. one ſubſidy of poundage, 
to ſay, of all goods and merchandize, &c. to be carried 
| the realm or any your Majeſly's dominions to the ſame 
ng twelve-pence for every twenty ſhillings ; and ſo in 
whdy of cloth to be exported; &c.' 3s. 4d. And yet in 
te caſes the duty grows due by the very lading on ſhip- 
for that purpoſe; and that appears by the remedy or 
that is given for it, viz. that if any merchandize, &c. 
| any time Hereafter be ſhippxt; dr put into any boat or 
to the intent to be carried into the parts beyond the 
2 ſea, 


.— on 
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ſea, &c. the cuſtomes not paid or the collector agreed yi 1 

they are forfeited; ſo that the very lading them in any ſh 
in any boat to that purpoſe, intitles the king to the duty aH 
remedy for it by forfeiture of the goods. " Md from « 
Upon this that hath been ſaid it appears, not only wh he ſame | 
dutics outward are due, but alio when they are not due, ot ane 
If goods out ward- bound are loſt, or periſt, by theſeag .) The | 
or pirates, or other catualty, yet the duty if. paid is in they c 
neſs recoverable, or if paid, it cannot be in ſtrictneſs dem , tot 
back again. But in ancient time, the king uſually grant ar ladin 
privy ſeal in ſuch cafes, to enable them to ſhip out as mam though 
cuſtom free in the ſame port. But at this day, and for; he detray 
years in the acts of ſubfidy of tunnage and poundage, thei": of vid 
a ſettled proviſion for that purpoſe by the act itſelf. * atome n 
If a merchant import or unlade foreign goods, and pay And th 
tomes inward, and preſently reſnip them again to be exp the ſtat, 
in ſtrictneſs of law he ought to pay his cuſtomes outward, wreataribu 
by the favourable rules confirmed by act of parliament, i er were vi 
book of rates he hath allowance, in ſome caſes of the who lor more 
ſome of the half ſubſidy, as the cafe requires. . 2. P. 2. 
a If any man ſhip forth goods from one port to another | Pde 14 
kingdom, there is by law no ſubſidy or cuſtome due, andk i OE 
the conſtant uſage when the great cuſtomes were only h 6. 6, 44. 
appears by ſeveral writts to the cuſtomers of the ports whe . 2 r 

port, an 


goods are landed. But then the courſe is, and always hath 
for the exporter to take a coaſt cocquett, and give ſecurt 
the diſcharging the ſame accordingly ; and upon the bring 


handize, | 
85 becauſ 


a certificate from the port of unlading to the cuſtomer « inhy way 
port, where the goods were laden aboard, thereupon hu, 3. Cap. 
aw was al 


bond is to he cancelled. Pide ſtat. 33. H. 8. cap. 7. and. 
cap. 37. for braſs and hell-mettall. Clau/. 20. E. 3. P. l. 
V. Clauf. 7. E. 3. P. 1. m. 4. cuſtomes paid and repaid 
certificate. 


and broke 
ed to pay 
by the 


II. As to the cuſtomes inward, and the times wh ully ſettle 
cuſtomes or ſubſidies are due, the beſt meaſures of the tut uk in any 
theſe dutics grow due are theſe : u More 40 

(1.) They muſt he imported from ſome place beyondtie nd to pr 
for if they be carried only from one port ta another wi Page ſh 
kingdom, this is not any importation to intitle the king dolved, a 
tomes. And therefore, though foreign goods be 1mpont F clothe 
the port of London, and there duly pay their cuſtom, 2 zend, the 
after wards depart with their goods to the port of Hull, ti om Inwa 
not to pay another cuſtome at Hull. But then by the ſa on from 

e though 


3. H. 7. cap. J. they muſt bring a certificate of the cuſtona. 
and particulars of the goods. Otherwiſe the goods are tort re a ſubſi 
| Ne end of 12. 
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d at Hull, the cuſtomes there not paid. But if it be tranſ- 
ad from one creek or part of the ſame port to another part 
ke ſame port, there needs no ſuch certificate, for the ſtatute 
ks of another port. 
„ The goods ought to be imported by way of m-rchandize ; 
f they come in by reaſon of foul weather, or to eſcape pi- 
„ or to take in freſh water; yea, though they unlade part 
eir lading or all of it upon ſuch an extremity ; yea, yet far- 
though they ſell within the port ſome part of their lading 
he defray of their caſualties, as the mending their ſhip and 
17 of victuals, even by the common law they were to pay 
ulſtome nor ſubſidy for any more than what was fo actually 
And this appears by divers precedents, as well before as 


nd fei the ſtatute of 28. E. 3. cap. 13. Vide Clauſ. 43. m. 30. 
* W:rcatoribus Almaniæ Spruce and Holland. And accordingly 
Wat. er were wrecked upon the Engliſh coaſt, no cuſtome by law 
nent, e for more than is fold. Clarſ. 50. E. 3. p. 2. m. C. Clan /. 


e bah 2. P. 2. m. 13.—Burgenſibus Berwick Rot. Parl. 50. E. 3. 


Vide 14. E. 3. canal. 34. E. 3. c. 19. 38. E. 3. c. 8. 


go». js in autre noſine 13. R. 2. c. 9. 3. H. J. c. 7. 1. H. 8. c. 5. 
1 IS. c: 22. | 

mly . At common law if a merchant had voluntarily come into 
I pott, and broke bulk and ſold or unladed any part by way of 
Lo handize, he ſhould have paid his cuſtome for the whole ſhip's 


7; beczuſe by this act the merchant did in effect declare he 
inby way of merchandize and trade. But, by the ſtatute of 
, 3- cap. 13. confirmed by the ſtatute of 20. R. 2. c. 4. 


e bring 
omer 0 


_ 1. aw was altered; and though the merchant came in volun- 
„ broke bulk and fold or unladed part, he ſhould not be 
* so pay cuſtome for the reſt of the ſhip's lading. And at 


xy by the firſt rule of the book of rates * that law is moſt 
ally ſettled, viz. every merchant ſhall have free liberty to 
ult in any port allowed by law, and ta pay cuſtom and ſubſi- 
wu more than be ſhall enter ui en land. But theſe laws did 
nd to priſage; and therefore at this day, if bulk be bro- 
mage ſhall be paid for the whole ſhip's lading, as hath 
elolved, as appears before in the chapter of prifage.+ 

f clothes or other goods are ex ported out of Ireland in- 
land, they ſhall pay a cuſtome outward in Ireland, but 
om inward in England, no more than in a caſe of tran. 
ion from a port in England to another port in England; 
e though it be a differing kingdom, and therefore he ſhall 
dere a ſubſidy outward, yet it is part of the dominions of 
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ne time 
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the crown of England, and therefore ſhajl pay no ſubſidy 
inward. Rot. Parl. 51. E. 3. n. 71. But if a merchant py 
ſubſidy or cuſtomes outwards in Scotland upon goods tranſy 
from thence by ſea into England, he ſhall pay cuſtome or (ul 


inwards here, hecaule they are different and independent . That if 
doms and dominions. But goods tranſported from Ber de ots and ſ 
Newcaſtle or any other port pay neither duties inward or Hin the po 
ward, but are to be diſcharged by certificate by virtue of onted fre 
ſtatute of 3. H. 7. c. 7. For Berwick, though part of Scat, caſe if th 
is by conquelt annexed to England, and as to.moſt purpoſes WſÞ'd have t 
thereof. | Yd within 
(F.) If goods are taken as lawful prize upon the ſea, and Miſc vines if 
ported or brought into an Engliſh port, theſe prize goods e not due 
pay cuſtomes inward ; and accordingly it hath been reſolved But acc 
(6.) When goods are imported Ly way of merchendiſe into Nes only ſu 
port of England, great queſtion hath been heretofore m though tl 
when the enſtome and ſubſidy becomes due, viz. whether 92 not ri 
the coming into the narrow ſeas being the king's dominion efore it is 
whether by coming into the port, or by breaking of bu the imp 
entering the goods, or landing the goods. n they wot 
In Michaelmas 4. Car. in the exchequer there was a nogl* importe 
caſe touching this matter by Engliſh bill between the lad; not duct 
nerton executor of Sir John Swinerton and Sir John Woehe, becat 
holme and others, which was to this effect. King James, hal "5 reſo] 
by act of parliament the ſubſidy of tunnage of wines, and E of Wait 
by letters patents ſet a farther impoſt upon wines, by indem, vi 
36. May c. 9. Jac. granted unto fir John Swinerton the fad! That 
ſidy and impoſt, which at any time after the feaſt of St. Mii duty o 
laſt paſſed had happened, come, ariſen or grown due, or ſhou pportation 
might or ought to happen, ariſe, come, grow, renew, e“ That 
or pa able to the king, his heirs or ſucceſſors, of any ſweet un ti 
which, at any time or times within or during the time ot aon into 
. therein mentioned, had been or ſhould be brought from it the me 
parts beyond the ſcas into the port of London or memberst ſt, 
of; to hold from the Annunciation next following for nine But t] 
Sir John made the plaintiff his executor, and then dyed, [ e. 
the 25th of March 1023, which was the lat day of the tbe rea 
Divers ſweet wines were imported into the port of London, WW. * As to 
whereof were not entered till after the ſaid 25th day of Mz y, neit! 
and ſome were entered in the cuſtom-houſe upon the ſaid ine for th 
day of March, but not landed till after. So though the ant from 
ons upon the caſe were four, yct they were in effect but Wil © As to 
two, viz. "6: os the im 
pods be ur 


uſt. Whether the lady ſnould have the ſubſidy and 
of the wines imported within the term, but not enteie 
after the term? 5 „ e 


— 
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PA 
ſtruction of law, the law gives it the king, when it give "LENT P 
the remedy, viz. by the unlading and not before, and ag . | 
dingly it was decreed. | _—_—” 
Now to ſay what Ithink of this matter; F "Thee 


i. as to the ancient cuitomes, as well great as ſmall, it h 
very plain, 


1. That the duty did not grow due m— by the im 


riginally ſ 


mung oc 


tion into the narrow ſeas, though part ot the king's dom nt 
ons; neither was that ever practiſed; for then the king ſhy oy oY 
be intitled to the cuſtom of all the goods that paſſed bet e ae 4 
Spain and the Netherlands, although they never intendu 4 A 
make any port in England, for which there is neither cdl.) ©. _ 


, that ti 
ut to rem 
$ this is co 
t ſhall pa: 
day, upon 
bythe un 


nor practice. | 
2. That the duty is not due only by the coming of af 
into an Engliſh port; for fo he might do for ſafeguard, « 
ſtay for a wind, and yet without any intention of merch; 
diſe ; and the cuſtomes are due only from ſuch goods a 
imported for merchandiſe, and not otherwiſe. 


3. But if a ſhip imported any goods at common law into th 7 
Engliſh port by way of merchandiſe, when that doth once appr 4h Wy | 
the king by the common law was intitled to the cuſtomesf 3 4 2 
the goods imported in ſuch a ſhip in ſuch a port; for the eth a 


grant of the old cuſtomes is of all the goods imported by: 
of merchandize, and accordingly moſt certain was the prad 
at the common law. | 

4. But becauſe the law neither can take notice of intent 
nor try them, without ſome overt ad, there was in thisc 
an overt act required to make it out, that the goods were! 
ported by way of merchandiſe ; and that overt act was ſal 
part of the goods without any conſtraint ; and this is cal 
breaking of bulk, and at common law ſuch breaking of 
were taken out rt in a way of trade, but for neceſſity, a 
repair or victual the ſhip upon an emergent neceſſity, thts 
not ſuch a breaking of bulk, as intitled the king to the 


ning th 


HE. entry 
Wered ir 
ws Oc. 


Ml 
tomes of the whole lading ; for it did evidence an umportat Pg 
of the goods to tie intent to trade. duty te 

5. But though this were the common law, yet by th". "IR 
tute of 28. E. 3. c. 13. the coramon law was changed in Hus go. 
point; and the merchant importing and ſelling part is excl. 92 
from payment of cuitomes for more than he ſells ; though tW::. . 
extended not to priſage, as is hefore ſhewn. g dealt 
And thus much touching the time when the duties of cuſom eil. p 

becaine due. | eight 
2. Touching the ſubſidy of poundage, the words of the 2088: af 
that grants or qualifies the grant, muſt determine. The vi d nc 


1 
4 


manner of the grant is thus much of all wines, which fall WM val + 
. | , wal Y 


FARG FAR TIA  CAF; ML 217 


þe braught into any of the ports of this kingdom by way of mer- 
nige, Cc. Upon this grant, if it went no further, Iſhould 
nk it very plain, | 

1. That ſuch an act creates a duty in the king, and he may 
icinally ſuc for the duty itſelt as well as for the forfeiture, for 
| ding oods the duty not paid. 

= a. That this gives the king this duty of all the goods import- 
don by way of merchandize; and therefore, as in the former 
s ho or cuſtomes, ſo in this of the ſubſidy, if once bulk be bro- 
Ry WY part ſold, the king's farmers were entitled to the ſub- 
ende of the whole ſhip's lading ; for now it appears by an overt 
er conn? that the whole lading was imported for that end. 

at to remedy this miſchief, in the firſt rule of the book of 
of a this is corrected; for it is thereby enacted, that the mer- 
rd, | pay ſubſidy for no more than he lands. So that at 
merch day, upon this reaſon, the duty of the ſubſidy commenceth 
ods mne unlading, and not by the importation by way of mer- 
ze; for no duty is due for any more than what is unladen. 
ouching the commencement of the duty of import, I need 
ſpeak; for the truth is, it created no duty, as hath been 


_ n; andtaerciore it is impertinent to examine the time when 
ted by x . 
e prad 


v into1 
ce apße 


W 


intenti . XXI. 
n this 

were ring the entry of goods inwards and outwards, and 
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E entry of goods 1s nothing elſe, but a note in writing de- 
ered in by the merchant or thoſe employed by them unto 
officer of the cuſtomes, containing the quantity either 
t or mealure, and the marks and kinds of the goods by 
arted or exported, to the end the king may be aſcertain- 
duty to expect, and the merchant may be enabled either. 
& ſecure or compound that duty, ſo that he may lade or 
is goods ſafely without forfeiture for want of due anſwer- 
cutomes or ſubſidies due for the ſame. If the merchant 
certain of the quantity and nature of his goods, (which 
amcuit in caſe of goods imported) he may enter them 
erl. But then if he lands his goods, and the officer upon 
veight find him to excced what is ſo entered, it will in 
% he a forfeiture of what exceeds his entry; for he hath 
paid nor compounded for that ſurpluſage. The juſt and 
ual way, therefore, for preventing of loſs to the king 

and 
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and forfeiture to the merchant, is to enter them by cone ;n12den, 
eſtimate; and if they ſhall amount to more upon fight or N,, to t 
when landed, that then he will be anſwerable for the fub6 chant ſa 
cuſtom of the ſurpluſage. For this is a good agreement with ereemer 
cuſtomer or comptroller, as it is reſolved Commentaries 1. H they | 
i2's caſe; and thereby the merchant ſaves the forfeiture ¶ Miſecment, 
goods: for the cuſtomer ought upon ſuch entry to grant the nd this: 
chant a bill of ſufferance or fight, to permit the merchant o ener of 
or lade his goods without ſeizure. And on the other fide the ii aid ſhip 
is ſecured his duty; for the entry being thus ſpecial, all the Touching 
ficers are allarmed to ſee the goods weighed or meaſured «WM, viz. ar 
amined, and by that means the ſhort entry at firſt is made r. 
hy a po't entry; and the king by that means fecured of his Me forme 
for what is ſhort entered at firſt; for the entry is that, v mate, 
the king's duty is anſwered, and according to which the Het or wei 
othoers of his cuſtoms are to account. red, to | 
We have ſeen what the entry of goods is, and why firſte mers do, 
tated. But for the explication of this buſineſs we are to conii e goods; 
1. Of wiat kinds ſuch entries are. 2. By whom to be H ore or of 
3. By wl.atiaws. 4. In what manner. W-cntry of 
Touching the kinds of ſuch entries they are generally d rdingly. 
ſorts, viz. ture of | 
(1.) The entry of ſuch goods, whereof in truth no cuſtu me paid, 
or can be due, viz. ee ſecond 
When foreign goods already cuſtomed in one port are ſn: at his 
to anotlier port in the reaim, then by the ſtatute of 3. H. entry be 
. there ought to be brought a particular certificate of the aboard, 
ſo cuitomed in one port to the cuſtomer of the other port ot ul is a mi{-« 
ing; or otherwiſe mult pay his cuſtomes again at the port 088: loſeth th 
lading; or if he lands them, ſuch cuſtomes unpaid or ied upon hi 
certificate made, the goods are forſeited. peril of t 
Or where native cuſtomable goods are ſnipt in on: port outward 
unladen in another port in the kingdom, the merchant oulerchant fi 
give in a particular of the goods in the lading port, and the goc 
coaſt cocquet for the clearing of thoſe goods, and give E Verplus 
for the carrying of thoſe goods to the port deſigned, wi and ſo «; 
called port- bonds; which are to be diſcharged, upon the re enter 
ing back of a certificate from the unlading port that the ge is fair « 
there un'aden. {the duty 
(2.) The ſecond fort of entry 1s for theſe goods, where for un wil 
toms outwards or inwards are due and payable. And thee WWerchant of 
are of two ſorts, either a pre- entry or a poſt-entry. | (thus mu; 
1. The pre- entry is that entry, which is made before t ecbing the 
are laden aboard if to be tranſported, or before the good having thi 


of the ſhi; 
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laden, containing the certain content and natures of ſuch 
ds, to the end the king may be anſwered his duties, and the 
chant ſaved from the fo feiture, by payment of his cuſtomes, 
zercement with the cuſtomer and comptroller for the fame ; 
if they be laden aboard or unladen without ſuch payment or 
ement, the goods are forfeited. 

Ind this again is of two ſorts, viz. the entry by the merchant 
ner of the goods, and the entry of the maſter or purſer of 
aid ſhip or veſſell. 

Touching the pre- entry by the merchant, this is of two kinds 
; VIZ. an entry at ſight, or an entry at the perill of the mer- 
he former is a generall entry of ſuch or ſuch goods W gueſs 
timate, with an agreement with the cuſtomer, if, upon 
ch or weight, it ſhall be found more or other than what is ſo 
red, to be rateably anſwerable for it. And upon this the 
mers do, and ought to grant a bill of ſufferance to unlade 
e goods; and if upon the ſearch or weight, it ſhall prove to 
ore or of another-nature, then the merchant is to make his 
entry of what is omitted, and anſwer the cuſtome and duties 
rdingly. By this means the merchant is ſecured from the 
ture of his goods, though laden or unladen before the full 
me paid, and the king ſecured his duty. 

he ſecond ſort of pre-entry 1s, when the merchant enters his 
bs at his perill, wherein the danger is his; for if in truth 
entry be not full and perfect, and the goods entered were 
aboard, or inward are unladen, and it be diſcovered that 
a miſ-entry, and thereupon the officer ſeizeth, the mer- 
t loſeth the goods whereof the cuſtomes are not in truth an- 
d upon his firſt entry. But though this pre-entry be ſaid at 
peril] of the merchant, yet if, before the ſhipping of the 
koutward bound, or unlading of the goods inward bound, 
chant finds his error, he may ſupply it with _ entry. 
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and i ¶ the goods be ſo ſhipt or unladen, yet before ſeizure made 
ive erplus, the merchant may rectify his entry by a poſt- 
„ wich and fo fave the forfeiture of the ſurpluſage of the goods 


re entered. And fo is the conſtant practice; for as long 

re is fair dealing in the main, ſo that the king is truly an- 

the duty, the merchant ought not to. be catched or ſur. 

bor unwilling miſtakes; and it appears to be ſuch, when 

derehant of himſelf rectifyes it before a ſeizure. 

i thus much for the pre- entry of the merchant. 

ching the pre- entry of the maſter, or purſer, or other ma- 

having the government of the ſhip, the maſter or chief 

ot the ſhip, he hath the bills of lading, and by that —_— 
a 
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he hath a kind of controul upon the merchant. And ther 
to the end the king may have all the means poſhble, to Drew 
defrauding of his duties, the maſter, purſer, or governor off 
thip isto give an account of the goods under his charge ; an 
the ſtatute of 1. Eliz. cap. 11. he is to be examined upon hisq 
touching the goods in the ſhip; and if he ſhall refuſe, 
truly anſwer, he is ſubjcA to the penalty of 100. And hy; 
ſtatute of 13. and 14. Car. 2. touching the cuſtomes, the n 
or purſer, is bound upon oath to make a juſt and true entry 
the burthen and lading of every ſhip inward and out ward, 
of divers other particulars in that act mentioned, upon pai 
1001. And thus much concerning the pre- entry. 

2. The poſt-entry is, as hath been ſhewed, when the n 
chant, not having made either a true or full entry before, | 
either made his entry upon ſight, or, if his entry be perempu 
yet afterwards diſcovering his error, makes a full entry oi 
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12 ſold be 


goods imported or exported before ſeizure ; and this is call beyond 
poſt-entry. ſeems to 
If the merchant makes his entry at ſight, and agrees if t T. or « 
he more he will ſupply his entry, and pay the ſurpluſage of W® = ki 
duty, this prevents all forfeiture ; for he always may han m alien t 
ſuch caſe a bill of fight or ſufferance to land his goods; and it A. wi 
ſearch or weight, they appear to be more, he may of courſe! * ands 
his poſt-entry of what was omittcd in the tormer entry. * and 
he makes his entry at his perill, though beiore ſeizure he MA 4? 
ſupply the defect of his former entry with a new or poſ- > 10 5 
and fo ſave his goods; yet if ſuch poſt- entry in the caſe ot | ſomes ; 
an entry at perill, come not till after ſeizure, the poſt-entr 3 . 
momes en 


that caſe comes too late to ſave the forfeiture for the king, 
the informer is intitled to the ſurpluſage uncuſtomed bj 
ſeizure; and the merchant would have deceived the king! 
could. And thus much concerning the kinds of entries, a 
grounds upon which they are made. 

Now touching the quality of the entries by the merchant 
is required generally in them, that they be true, viz. 

1. True in reipect of the nature or quality of the g 


ewhole © 


bal} be | 


whereof before. | ir olhe; 
2. True in reſpect of the owners or proprietors. A , 
5 ſe 4 R D177 , S 

By the ſtatute of 3. H. 7. cap. 7. it is enacted, that no! 
chant denizen nor ſtranger enter any goods ex ported or myo ber 
ed, but in the name of the true merchant owner of the Wk. of the 
upon pain of forfeiture of the goods. be rules of 
By this act, if one Engliſhman had entered goods in the nat. c...... 


another Enzliſhman, or one alien had entered in the name 0 
« # £ * * * 
ther, though the king thereby had not been at any preſqudice 


CU 
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ames, the goods had been forfeit, as well as if an alien that 
- -r0ater cuſtomes had entered his goods in the name of an 
hitman. 

„the ſtatute of r. H. 4. cap. 5. this is rectified; and it is 
Fed, that an Engliſhman may enter in the name of another 
luman, or one ſtranger in the name of another ſtranger. 


dit no ſtranger or denizen ſhall enter in the name of another, 


therg 


4 
y 


e n rey the king ſhould loſe his cuſtomes or ſubſidies 3 nor no 
nd byt 4 free of priſage but butlerage ſhould cuſtome in his own 


he m 

entry 
ard, ; 
n pan 


the goods of another, upon pain of forfeiture of the goods 
other penalties. 

zy the ſtatutc of 2, E. 6. cap. 22. the ſtatute of r. H. J. is 
armed. | | 
but by the ſtatute of 1. Eliz. cap. 1 r. it is again enacted, that 
erſon enter any goods imported or exported in the name of 
other perſon than in the. name of the very owner thereof, not 
2 ſold before ſuch entry, or before the arrival of the wares 
beyond the ſea, npon pain of forfeiture. So that this ſta- 
ſeems to prohibit one Engliſhman to enter in the name of 
her, or one alien to enter in the name of another alien, 


the n 
fore, | 
rempta 
try of 
5 


s i ate king be at no loſs thereby, as well as ſuch an entry: 
ie a alien to enter in the name of an Engliſhman, or ſuch 
y han rentry whereby the king is at a loſs in his duties. And this 
— tte ſtands in force at this day. But yet the practice by in- 


ence and connivance hath run contrary ; for I have not 


J. „e ny queſtioned for a falſe ertry in another's name upon 
* fatute, unleſs by ſuch entry the king hath been. at a loss in 
Poe names; as where one ſubject to alien's duties enters in an 


ſuman's name, or where one not privileged from priſage 
lomes enters in the name ot one that hath that privilege 
t whole or at leaſt in ſome part. 


. XXII. 


fall be ſaid a ſbipping to entitle the king to the ſuliſſa 
er olſer duties of things imported; and'what an un- 
n wl, Se. to entitle the king io the duties inwards, 

d or im 


a7 VE before ſhewn, that as things ſtand at this day by 
ot the ! 


ce of the act of tunnage and poundage of 12. Cha. 2. 
ic rules of the book of rates which were part of that, as 
If outrrards grows due before ſipping, fo no duty inwards 
grows 
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grows due before unlading. So that the unlading is the hg (1.) \ 
ning of the duty inward at this day, and during the conting hereof 
of the ſubſidy of tunnage and poundage now in force. (2.) \ 

Although, as I have before obſerved, the king hath teHH I. In re 
itſelf veſted in him by the act, for which he may ſue wi (1.) V 
demanding the penalty, yet the ſtatute hath provided ax n agree: 
effectual remedy for the king's duty, viz. forfeiture of 
goods for which cuſtome is due but {ubſtratted. And the 
nary means at this day for the king's relief in caſe of ſuch 
ſtraction is to inform for the forfeiture of thoſe goods of wil :onſum 
the cuſtome is ſo ſubſtracted. | | (2.) W 

The great clauſe upon which this forfeiture depends f be intit] 
«© If any wines, goods, or other merchandize, whered WM. Touch! 
* ſubſidies aforeſaid are or ſhall be due, ſhall at any tim: WM .) W 
be ſhipped or put into any boat or veſſell, to the intent i goods 
% carried into the parts beyond the ſeas, or elſe be ed to an 
« from the parts beyond the ſeas into any port, place or of into the 


«© of this realm, or other your Majeity's dominions, Well! the 


% way of merchandize, and unſhipped to be laid on lan goods at 
* the ſubſidy, cuſtomes and other duties due or to be due lreland c 
« ſame not paid or lawfully tendered to the collector theti the ſes 
his deputy, with the conſent and agreement of the c lnd; be: 
ter and ſurveyor there or one of them at the leaſt, nor ¶ ue here, 
«© with for the ſame in the cuſtom-houſe, according to tio be char 
«© meaning of this act; that then from the ſaid 24th of goods ar 
* all the ſame wines, goods and merchandizes whatſoeveſick, the: 
cc be forfeit to your Majeſty, the one moiety of the rate Hard. 

ce to your Majeſty, and the other moiety to him or then ſecurity t. 
cc will ſeize or ſue for the ſame.” By this clauſe all the Ws port fre 
queſtions concerning the ſubſidy of tunnage and pound that tt 
guided; for during the continuance of this ſubſidy no Wife 14. Car 


cuſtomes are on foot, but all ſuſpended, as hath been ſhea) What 
the expreſs proviſion of the laſt rule in the book of rates. Wie wearin 
therefore I ſhall ſomewhat largely examine this clauſe re of an 
ſeveral parts of it. | | uniſter 

I. In reference to cuſtomes outwards there will be thei , are 


tions: | 2 L Yet t. 
(I.) What ſhall be ſaid a ſhipping or putting into at) on the c 

to the intent to be carried into the ports beyond the ſea WW a bill. 
(2.) What ſhall be ſaid goods or merchandizes lo WEtuniture, 
whereof any ſubſidy ſhall be due. 
II. In referrence to goods imported: 8 


® 12. Cha. 2. c. 4. ſ. 3.—EDI To 


0 
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mn 


{1.) What ſhall be ſaid goods or merchandizes imported, 
hereof any ſubſidy is or ſhall be due. 
2.) What ſhall be ſaid an unſhipping to be laid on land. 


| thel l. In referrence to the payment: 

e wit (1.) What thall be ſaid a payment, what a tender, what 
d an agrecment within the intent of this act. 

oft 2.) Who ſhall be ſaid a collector within this act. 

then v. In referrence to the forfeiture: 

ſuch .) What the forfeiture is, or when, or how it begins, or 
of wil conſummate. 


(2.) What is a ſeizure, and who a ſeizor, within this act, to 
be intitled to the moiety. 
| Touching the firſt of theſe, viz. 

(1.) What is a ſhipping to be 17 beyond the ſca. 
f goods are laid into any boat or lighter or bottom, to be 
red to any ſhip in or out of the port, to be from thence car- 
| into the parts beyond the ſea, the firſt lading into that boat 


ds isth 
hereot 
time 1 
tent t 
Ye bio 
de of ( 


inions, edel the cuſtomes unpaid gives the forfeiture. 
land, goods are laden into any port in England to be tranſported 
due iu Ircland or Scotland, this is a loading to be tranſported be- 


r thereq 
e com 


{ ths ſea; though Ireland be part of the dominions of 
und; becauſe it is a different kingdom, and the cuſtomes 


nor A ue here, though the cuſtomes being paid here, they ought 
to the be charged with other cuſtomes in Ireland. 

ith of goods are laden aboard in any port in England, Wales or 
tſocver ick, they are not to pay any cuſtomes or duties outward 
rate ard. But then they ought to have a coaſt-cocquett, and 
2r then ſecurity to unlade at ſuch a port, and bring back to the 
all the Ws port from the port of diſcharge within fix months a cer- 
ound that the goods are accordingly unladen there. Vid: 


£14. Car.“ concerning the cuſtomes. 

What ſhall be faid goods or merchandiſe. 

* wearing-apparell of any paſſenger, not the goods or 
we of any embaſſador or ſervant of the king or other for- 
nniſter tor his ordinary uſe, and not for traflick or mer- 
lc, are not goods or merchandiſes chargeable with theſe 
Let to prevent deceit on the one fide or danger of 
ton the other fide, theſe goods are not laden nor unladen 
ut a bill of ſufferance from the officers of the cuſtomes. 
urniture, victuall, table, ammunition, or apparell, tor 


dy nol 
en ſhe 
rates. 
aule 


Jo theſe 
nto an 
the ſea, 
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. 
the ordinary uſe of the ſhip, and not for trade or ſale, 25 Ws as 
goods or merchandiſe chargeable with cuſtome outward d Kind 
ward. f | d have 

II. In referrence to goods imported ; == _ 
(J.) What are goods or merchandiſes imported by wi þ;;.. ;, 
merchandiſe. | . 
Something of this hath been ſaid immediately before, x ſhip c 
need not be repeated. poſed o 
If a ſhip and goods be driven into a port by foul weather oi, be pa 
ſome leak of the ſhip, whereby the merchants are enforce L enflor 
land their goods for ſaving them, or the neceſſary repair of hapter. 
ſhip, but with intent to re-lade them again; this is no ſuch Nad 
lading as to intitle the king to the cuſtomes. Yet, far th xriner, t 
curity of the king againſt deceit and the merchant from FREY 
danger of ſeizing, it is ſaſe and fit for the king's officers ui... har 
acquainted with the unlading, and to ſuffer a bill of fuffcrah and a be 
to be gotten, if the exigence of the occaſion will permit. ern 
If goods be taken upon the ſea by way of repriſal or but by 
and brought into a port in England, they ought to pay the M7 ttc ir 
ties; for they are imported for ſale, and ſo by way of mer , appea 
diſe. And ſo it was reſolved in 38. 39. Eli. in ſcaccario, 1 But b 
Horbell and Hall. upon ev 
The ſame law ſeems to be for goods taken up by the ces it! 
any manor or other ſeized as wreck, or ſeized upon the al © thre- 
the admirall or his depaty, as flotſon, jerſon and lagon. ben a for 
The prifage of wines, viz. a tun before the maſt anda Wi; cat. 
behind the maft, onght not to pay any tunnage or other e 27. 
dy, though the king hath lett them to farm. For a cul js goods, 
ſhall not be paid of a cuſtome to himſelf ; and though the e by the 
ſage be lett to farm, the farmer hath it ſtill in right n offend 
crown, and therefore he ſhall pay no tunnage for it. AB. o 
cordingly it hath been often reſolved. - But otherwiſe poll. of forfe! 
may be, if priſage be claimed by a ſubject by preſcripiu: tis ac 
charter | ; In referr 
The freemen of London and barons of the cinque hat f 
ought to pay full cuſtome and ſubſidy of their wines, 4 tmerch 
they have a difcharge of priſage by the king's charter, am Hs by we 
manner claim the ſame under the King's grant. And and be 
clear, becauſe though it be a grant by the king, yet it 1523 nt and t 
by way of diſckarge. #2 0 14 vill pay 
(2.) What ſhall be ſaid to be an unſhipping to be laid on i pon the g 
If a ſhip laden with falt or other foreign goods come Be, and ſe; 
any port of England, and there fell her lading to an) the forfei 
ſhip in the ſame port to be tranſported beyond the {eq Aas caſe 
accordingly the ſame is unladen into that other ſhip andi 1. gn. 


ported; though theſe goods were never brought on land, may be 1 


L I. 
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wuch as this is done in the port, this is an unſhipping to be 
on land, within the conſtruction of this act, and the king 

d have a double cuſtome, viz. a cuſtome inward, and a 
"me outward in that caſe. And accordingly it was reſolved, 
Eliz. in ſcaccario, in a caſe cited per Walter in Swiner- 
L caſe. Vide Comment. 7. fer Gawdy. 

a ſhip come into a port and unlade part of her lading, to 
poſed of by way of merchandiſe, at common law cuſtome 
to be paid for the whole lading ; but at this day, no more 
be cuſtomed but what is landed, as hath been ſhewn in the 
hapter. 

— be unladen by miſtake of the merchant, his ſervant 
ariner, this is not ſuch an unlading as will give a forfeiture, 
e cuſſomes were not paid for the ſame. —— The caſe was a 
hant having conſigned unto him, a barreil of thread in one 


7 e! 
rd & 


by na 
re, wi 


ther o 
nforee 
pair of 
3 ſuch 
far the 
from 
hcers td 


ſuffen and a barrell of coarſe inckle in another, but the marks in 
mit. voice miſtaken, he enters the inckle, and pays his cuſtom 
al or but by the miſtake of the marks, takes up tne thread in- 
ay the of the inckle, which being landed and opened by the land- 


F merck 


i r, appeared to be thread, and was thereupon ſeized as for- 
ario, i 


But becauſe it appeared to be a mere miſtake, it was 
upon evidence to be no forfeiture. But it upon the cir- 
ances it had appeared to be done by deſign, to fave the cuſ- 
of thread, which were greater than the others, then it 
zen a forfeiture. And therefore the circumſtances govern 
$ cale. 
the 27. E. 3. ſt. 2. cap. 19. no merchant is to loſe or for- 


the lo 
+ the | 
on. 
and i 
other f 


ra CG goods, for the treſpaſs or offence of his ſervant, unleſs it 
12h tee by the command or procurement of his maſter, or that 
icht 08 offended in the office in which his maſter hath fett him, 
. A088 mot of the pleas in the time of E. 4. H. 6. &c. in diſ- 
iſe poſi of torfeitures for non-payment of cuſtomes, were ground- 
eſcripti athis act. 


in referrence to the payment of cuſtomes. 
hat ſhall be ſaid an agrerment within this act. 

merchant having a parcell of goods to unlade which pay 
k by weight; but before he doth know the certain weight 
and before the goods unladen, it is agreed between the 
nt and the colleQor, with the conſent of the comptroller, 
evil pay what is due, when the ſame is weighed; and 
pon the goods are unladen, though without a bill of ſuf- 
and ſeized 3 this is a good agreement within the act to 
tie forfeiture, and accordingly adjudged in the Comment. 
1's caſe, becauſe reducible to certainty. 

Who ſhall be ſaid ſuch an officer with whom ſuch agrece 
may be made. 
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An unlading of goods, by the conſcnt of the land- u ered up 
tideſman, or ſearcher, is not ſuch an unlading by agreemer come 11 
quired in the act; for theſe are not officers authorized for Woods re 

rpoſe; for the ſtatute is, that the agreement ought to ke W's inter 
the collector by the conſent of the comptroller and furvelMMnctice o 
one of them—And here note, that in every port of EA By the 
there are a colleQor & and a comptrolier, but only in the fil By the 
London a ſurveyor ; and t eſe are officers by patent of the(MMhouſe by 

If there be a collector or comptroller de facto, thourh By the 
not ſuch de jure, yet an agreement with fuck an officer is public pla 


tor the merchant cannot take notice of the title of the oliceMWShrmatio 


A collector in the port of S. makes B. ins deputy, ho kinz m- 
C. his deputy. A merchant importer agrees with C. ardthere car 
comptroller to an{wer all cuſtomes which ſhould he found duet goods f 
the view of the goods. Ruled, that this is a good agreeniii; and th 
though at firſt uncertain, and though made with one that n conce: 
deputy of a deputy. tor his r. 

IV. As to the point of forfeiture. Who: 

(1.) Though a title of forfeiture be given by the lading vl commor 
fading, the cuſtome not paid, yet the king's title is not coe of the 
till he hath a judgment of record to aſcertain his title; for are: But 
wiſe there would be endleſs ſuits and vexations; for it mei them for 
ten or twenty years hence there might be a pretence of fo ed as th 
now incurred. a norm, a 

The king's judgment is upon an information, which with B. 
be either for the king alone, or for the king and informerii hall be | 
theſe informations are of two kinds, viz. t now by 

An information without a feiznre, where the furmiſe M none a 
goods uncuſtomed came to the hands of the defendant ; wh! as ar 
it the defendant be convicted, he anfwers the value of theqlouer, or 

Or elie an information upon a ſeizure, which is ae king 
perſon certain; but the party, that ſeizeth the goods 2. fiotion 
tomed, prefers an information in the exchequer, pra and to 
the goods may remaine for.cit ; upon which there goes cu,, the 
to appraiſe the goods, and upon the return of the app Lind the 
proclamation is made, that if any man will come in he gh the : 
heard. If upon or hefore this proclamation, the owner vil mſmuch 
in and claim property andplead, he may thereupon have e of cut 

ad thoſe | 

* Antiently'the cu//om-r and cellecler were one and the ſame officer; and Fon this , 
ſeem to have been in lord Hale's time. But now in ſome ports, as in Brit MN US co 
ie b-th a cuſtomer and a collector. Sce Crouch's Compleat Guide to Ofice 
Cut,cras e 26d 4.---ZDLITOR. 4 u to this m: 

1 13. and 14. 
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and- i ered upon ſecurity, if the ſame he bona peritura ®, But if 
reemen come in to plead to their forfeiture, judgment is given that 
ed for d oods remain forfeited. And thus judgment concludes the 
t to be W's intereſt ; and it is but reaſonable it ſhould ao ſo; for he 
furvenlM notice of the ſuit, 


of En By the ſeizure. 5 | 
the By the appraiſement, which is publickly done in the cuſ- 
of the bouſe by the king's wr't. 


oh By the proclamation in that court, which is known to be 


cer is ie place, whereunto all matters of this kind do come; for 
ie olficehformation of this nature lyes in any other court in England. 
who king may inform upon a devenit in what court he pleaſes. 
C. au bere cannot be an information upon a ſeizure thus to con- 
nd due goods by proclamation, but only in the court of exche- 
agreen i; and the reaſon is, becauſe upon all ſuch ſeizures every 
e that Wn concerned may have and know a certain place to reſort 

for his remedy in this kind. | 

.) Who may thus ſeize and inform upon a ſeizure. 
ading i common law any perſon might ſeize uncuſtomed goods to 
ot conſe of the king and himſelf, and thereupon inform for a 
; for aire: But yet if A. ſeize goods uncuſtomed, and then B. 
r it ma them for the ſame cauſe, he that firſt ſeizeth ought to be 
of fo red as the informer. And therefore if B. that ſeized after, 

| norm, and A. allo inform, A. may be admitted to inter- 

which with B. upon the priority of the ſeizure, before the mer- 
former; ſhall be put to anſwer either. 

:now by the ſtatute of 14. Car. + for regulation of all cuſ- 
miſc none are to inform for non-payment of cuſtomes, &c. 
int; Me as are authorized by the treaſurer, chancellor of the 
of the ner, or farmer of the cuſtomes. 
is agi e king grant to the admirall all derelicted goods found in 
ds a; , flotſon, jetſon, &c. and a merchant exports tinn uncuſ- 
pray oy, and to fave the forfeiture and ſeizure caſts it over- 
des cui rar the port; though this as to ſome purpoſes be derelict 
apprat ind therefore it there were no more in the caſe would 
in bee the admirall againſt the king by virtue of this grant, 
ner wil much as the king hath a title to this as forfeit for non- 
1ave tient of cuſtomes, which title is not granted over, the king 

dd thoſe goods not withſtanding the grant to the admirall. 
beet n this account a prohibition was 22 to the admirall 
, in rd this court + to ſtay their proceeding there to condemn 
; to One 

4 wy matter 13. and 14. Cha. 2. c 11. f. 39. EpiToR. 
3 and 14. Cha. 2. c. 11. l. 13. and 17. EvDiTos. 


EMS, is deficient in not mentioning what cout. But the court of exchtquer 
t. >; To. 
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P 
thoſe goods as fetſon for the duke of York, lord high ady 
P. 17. Car. 2. Ind by 
And thus much ſhall ſuffice for this clauſe of the ac; of tun ey 
and poundage, which is of daily uſe, and explains much oF.” 
buſineſs. : Ay 
Imits e 
1 3 ; nlade 1 
uch ope 
C erance | 
| 84 jelty's c1 
Concerning the times and flaces for lading and und ſhip 
goals. ens by 
8 neſs of 
Y the ſtatute 1. Eliz. cap. 11. every perſon that is onladine 
or unlade any merchandize into or out of any ſhip bee i; tran; 
the firſt of March and the laſt of September, ought to doMmerchan 


tween ſun rifing and ſun ſetting, and from the laſt ot See timely 
till the firſt of March, between ſeven in the morning and s before 
the afternoon, upon pain of forfeiture of the goods. 2vour of 


Aſter due entry and agreement made with the cuſtomer:, ai to dec: 
inwards bound, between the laſt of September and the is; and 
March, unlades her goods into a lighter about twelve falonable; 
clock at noon, which come to ſhore aqua inde refiuxd abe e ſuch de 
of the o'clock, and the goods are unladen after four nd thus u 
Ruled, that, inaſmuch as the bringing to ſhore qd ind import; 


was before four of the clock, this was a diſcharging and! 
on land before tour of the clock within the ſtatute ; and 
forſciture ſaved. M. 38. 39. Eliz. in ſcaccario. How 
Hall, Crook u. 67. * 

As that ſtatute provides for a forfeiture upon the mere! 
caſe of ſhipping or unſhipping at prohibited times, ſo the 
of 14 Car. 2. + gives a penalty of 109l. againſt the 
ingers and bargemen. 

The ſtatute of the 1 Eliz. as it limits the times of las 


lrg ref 


unlading, fo it limits the place under the like penalty « P com 
ture of the goods, viz. at ſuch keys, wharfs and places nes out 
queen ſhall appoint by commiiſion before the firft of Sept 1 77H F 
. o . f epa! 
in the ports of London, Southampton, Briſtoll, Wek 3 
Newcaſtle, and the ſuburbs thereof, and in ſome cp pe 0 
key, or wharfe, in all other ports, erceks, havens, Tl. a muc 
T7 1] [ d h ſt 5 t er tbecauſe 
Hull only excepted, where a cuſtomer, comptfolle, tt und 
ſearcher, or the ſervants of ſome of them, have been he ad 
ipace of ten years laſt paſt accuſtomably reſident $. Povinon . 
4 ” that the n 
Leak and Michel for themſelves, aud the queen v. Howell and Hall f made 7. 
3 . - EDIiroR. nd 14. Cha. 
+ S-c 12. and 14. Cha. 2. c. 11. ſ. 7. - EDIT os i. 4. of the x 


F . Eliz. e, 11. f. 42. Hei ron. 
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u add by the ſtatute of 14. Car. 2. * for the regulation of the 
omes, Power is given to the king, by commiſſion to aſſign 

of * places or ports (Hull excepted) for lading and diſcharging 

uche | 


lips, and alſo to ſett down and appoint the extent, bounds 
imits of ports, and it is enacted, that no perſon ſhall lade 
alade merchandizes imported or to be tranſported, but only 
uch open keys, &c. as ſhall be ſo aſſigned, without ſpecial 
rance firſt had from the commiſſioners and officers of his 
jelty's cuſtomes, upon pain of forfeiture of the goods. 

a ſhip bound for Yarmouth or Newcaſile paſs along the 
ens by Dover, and it is to unlade goods by the way, in 
neſs of laws he ought to come into the port and there make 


a unla 


hat is vIMWunlading and entry. But, becauſe oftentimes the ſhips un- 
ſhip ben in tranſitu, and cannot conveniently come into the port, if 
t to doWMWlmerchants give notice thereof to the officers of the cuſtom- 
* Septic timely, ſo that they may have opportunity to examine the 


ds before they are landed, this hath been con tantly allowed 
our of the merchant. But if he doth it by ſurprize and 
it to deceive the king of his caſtomes, it is a forfeiture of the 
s; and the circumſtances of the manner and ſecrecy and 
alonableneſs of bringing in the goods are an evidence to 
e ſuch deceit. 

ndthus much for the times and places of lading or unlading 
| imported or to be traniportcd. 


7 and to 


omere,: 
d the hl 
welve 
ixd abo 
four 0 
4 inde 
ng and! 
e; and 


Howe 
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. 


e mere 
ſo the 


* lieg repayment of cuſtomes or dulies once paid, upon 
1 


Emergencies, 


1 
<4 the common law, if a merchant had once paid his cuſ- 
| places des outwards, though the goods were loſt before they 
of their port of diſcharge, there was no remedy to have 

Weh cpaid, but by a petition of grace to the king, upon which 
5 open th:lels the ſame Was frequently granted, VIZ. that he might 


tas much goods as the loſs amounted to cuſtom-free. 


ens, OO. , 2 
tbecauſe of the charge and trouble of obtaining mandates 


trollet l , 
7e beg its under the great or privy ſeal for that purpoſe, of latter 
8 proviſion hath been made hy the act of tunnage and pound- 
* that the merchants fhall have that allowance upon proof 
od Hil made +. 


3 11d 14, Cha. 2. c. 11, ſ. 14.—FpotiTor. | 
6 4 of the 12, Cha. 2. C. 11. cvatains a proviſion of this ſott- EDITOR. 
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And alto by the book of rates there are ſeveral rules fy 


encouragement of trade, for allowance, .\o.::.ctimes of th I. 0. an 
cnſtome, ſometimes of the third part, and other allowang chaldro! 
caſes of exportat.on of forreign goods within certain oli") It. 
which are ncedle:s to be repeated, becaule they are all ſeus et und: 
there at large. | tall iro 
And divers allowances are made by the ſame rules, viz M5 '"< * 
fix what ſhall be allowed cuſtome-free for wrappers or au en ta 
what ſhall be allowed in wines for outs, that five fer cm and 
allowed upon all goods, and what ſhall be allowed for lai charte 
twelve pounds fer centum. . ſuit, as 
Touching that allowance it was ruled 15. Cor. 2. in ea others p 
that a merchant importing wines may, if he pleaſe, fill puching 
wines that are imported and in the port, and pay cuſtom 40. 
full tunns and hogſheads or pipes. But if he ſhall fo fil up Hul {Or | 
ſhall not have allowance for leakage. And the reaſon is, b:"* £2! 
the allowance for leakage was at firit by contract or capitul ne mayo 
between the king's officers and the merchant, viz. to ha et the n 
much allowed in reſpect of the leakage ard decay of his better { 
between the lading and importing of them; and in tha Wi" enfin 
capitulation there was proviſion, that the merehant ſhoul pentatior 
fill up his veſſells, if he would have the allowance of 12 don for 
cent; and as it is continued by the ſame name, ſo it the par! 
nued upon the ſame account, viz. if the merchant will c the revel 
his wines by the veſſcll or caſk, he ſhall have the allor” but 
but if he will cuſtom by the content, he ſhall not have th though 
lowance. And accordingly it was reſolved. Car. 24, e ANY ( 
| hed th 
— * dron to t] 
CAP. xxv; it in the 
g gz the ru 
Concerning the cuſiomes of Newcaſtle coals, its origin A a _ 
_ Progr eſs. aan th 
T appears hv the parliament roll 9. H. 5. n. 35. inter fi _—_ 
communitatis, that the king was anſwered two-pence j! 
dre tor every chaldron of coals ſold in! 7ewcaille to th ss = bool 
were not free of the town of Newcaſtle; ; and therevpon r 
miſſions are directed to he iſſued to examine the quantity ts: may be 
kcels, in which ſuch coals are laden, which ſhould contan 8 
1 chaldrons; and accordingly the king's duty was au n. — 
ed, viz. 3s. 44. for every keel, though they were often piznge of 
Larger, 3 the king was deceived. | 13 
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M8, 
rules fo bc mayor and burgeſſes of Newcaſtle obtained a charter in 
mr 07 and by the general wo:ds they claimed this two-pence 
lowansy chaldron as a toll, though the words of the charter ſeen not 
rtain g * * f ; 
all {cr WW ct under the pretence of this charter they enjoycd the ſame 
tall from the buyer, and employed it by their oaſtmen to- 
s, vi the repair oi their bridge and port, as appeats by an in- 
; or on taken in the H. 6. and their conſtant uſage ever 
rem and becauſe it was at leaſt doubtful whether the words of 
| for led charter carryed it, they claimed it by preſcription. Sce 
ſuit, as I take it, in the exchequer- chamber by Duncomb 
in la others plainliffs againſt the mayor and burgeſſes of Newcat- 
„ fill u euching that duty of two-pence per chaldron 
 cuſlonWMbovt 40. Eliz. they were queſtioned at the council-table by 
ſo fill i Hill ior the fame, and for the arrearages of the lame as due 
n is, Ee crown. But upon proof of long payment tor hity years 
 capituk he mayor and hurgeſles, the petition of Hill diſmiſſed. 
„, to We the mayor and commonalty, being awakend by this, for 
of his of better ſecurity in 42. Eliz. renewed their charter, got theſe 
in that es confirmed to them, and the arrearage diſcharged ; and in 
\t ſho\{W0cn{2tion thercof granted to the crown twelve-pence per 
» of 12/497 for every chaldron of coals exported and fold. _ 
\ it is the parliament 1. Car. a bill was twice read and committed 
+ wille reveſting of the ſaid two-pence per chaldron to the 
e allo" but it came to nothing. 
have tip ugh upon a_ ſtrict examination ſuch a grant could not 
adi ge. any other intereſt but their own, and men were much 
t5hed therewith ® ; yet the payment of twelve-pence per 
ron to the crown continued, though with ſome diffatisfac- 
it in the bill of ſubſidy and tunnage + and poundage, 
gz the rules given touching the ſame in the end of the book 
roi” wherein there is a ſpecial proviſion for the diicharge of 
S* er duties to the king upon goods imported and exported 
aan the duties ſettled by that act, tnere is an exe ption 
8 aud of this duty of twelve-pence per chaldron 4. 
nee j! | | 
to tho ess 2 book was publiſhed on the ſubject and addrefſed to Oliver Cromwe'l, 
kt tied, ** England's Grievance in teſpect to the Coal Trade,“ &c. “ by Ralph 
Feupon Kiner, of Chriſten in the county of Northumberland, Cent.“ The Look is 
antity e may be ſcen in the collection of printed books at the B. it (h Mu can. 
a1 08, 
CONE u. Cha, 2, c. 4——TDtToOR, 
Was am The words of the exception are very ſtrong, viz. ** Nevertheleſs it i- d-clared, 
e 0101 * prizage of wines, the duty called butlerage, and the duty of twelve ence of 


i chaldern of ſea-coals exported from Newcaſtle upcg Tyne to zny ot ier port 
pts of this realm ſh: 11 be continued.” —EDpiToR. 
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PA 
Bythis exception that duty becomes now ſettled and unqueſ ) The { 
able *; the farm whereof is well worth to the crown fix tu 3. as 
pounds per annum. \ Touc 
And by the late act of parliament for the rebuilding , 
city of London there is a further ſum of twelve-pence per wh 
dron impoſed upon all coals imported into the port of Ly ;. of ev 
above the duties formerly due. And thus ſtands the ſtate , 67. 
cuſtomes tor coals at this day, viz. 29. Martii 1C67. L of ey 
nnn n theſe cu 
A ants of 
8 import 
this ex 
E XXVI. to be ex 
ed, ali 
3 | 
A general diſcourſe touching the cuſtomes of clothes as * ne 
exporied as fold within the kingdom ; and ibereini b. 8. ali 
cerning alnage. nd alſo t 
| I, propO 
CA HE cuſtomes of clothes were anciently and are at tis in p. 
of two kinds, viz. the cuſtom of clothes exported by N ſometi. 
of merchandize, and the cuſtom of clothes fold within the Her and 
dom, or the ſubſidy of alnage. I will examine them bote Hanſe 
gether in this and the enſuing chapter, that ſo the whole WiWnerchan 
nels concerning the duties upon cloth may be laid open toMfrivilege 
entire view. ge for 
I. Touching the cuſtome of clothes exported, this hath iſto enjoy | 
in a great meaſure finiſhed in the ninth chapter, wherein thatarped + 
veral inſtruments touching the fame are recited, to which [cckoned: 
often referr, and this ſhall be but a kind ot extract of that Hus. 
neſs. a The ſe 
The cuſtomes or impoſitions upon clothes exported on in t 
two kinds or originals, viz. on by pe 
(1.) That which began by force of the Carta Merch concer 
which was for clothes exparted by aliens. with th 
nee iet. 
* Before the 12. Cha, 2. two circumſtance: had occurred, tending to corfMH expo1 
duty upon coals at Newcaſtls.—1. In the petition of grievances add: eſſed by the 11010 10. 
of commons :0 James the firſt in 1610, one chief aim of which was to condem 
poſition a! the ports by prerogative, this duty is diltinguiſhed frorn thoſe the) raped int 
plain of, becauſe began Ly contract and grant, and not under a mere prets2t it inſt, t 
royal prerogative, as they repreſent the one filling dat), then payable eq 0 ll * 
Blythe and Sunderlaud to have eommenced. See Sate Trials, vol. xi. page bz export 
2 The Natutc of 21. James 1, C 3. againſt monop«!ies contained a provilo in f the reaſor 
as we'l of the privileges ef ſelling and carrying coals at "Newcaſtle excicidd noſed 
fagtzrnity of hoatt-men there, as bf the duty of one ſhilling per chaldron ſor , 
which they granted to the crown in confideratica of that privilege, See 21. Ju " 1mpo 
c. 3. . 13,—EDITOR. — | Lenz: 
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unqueſ) The ſecond was that which hegan by impoſition about 20 
1x thou. 2. as well on denizens as aliens. 


| Touching the former of theſe, viz. thoſe fett by Carta 

aria, the copy whereof is inſerted ſupra, cap. J. * they 

thele : 

of every cloth of ſcarlet or dyed with grain, 

„ 64. of every cloth in which there was part grain, 

of every other cloth without grain. 

theſe cuſtoms charged all aliens, whether they were the 

ants of the Hanſe or others, and ſeem to extend as well to 

imported as to thoſe exported. 

this extended only to whole clothes; for if only parcells 

to be exported, or that cloth was cut into garments and fo 

ed, aliens paid only their poundage as for averdupoiſe, 

. for the value of every 20s. 

| to remedy this by the ſtatute of 11. H. 4. above mention- 

herein p. 8. aliens were to pay their cuſtomes by Carta Mercato- 

ind alſo the impoſt or cuſtom {ett 21. E. 3. hereafter men- 

| „ proportionably and rateably for ſuch pieces of clothes and 

e at thisWWents in proportion to whole clothes. 

rted by ¶ ¶ ſometimes they paid for the fame pieces alſo their poun- 

in the H rer and befides ; but this was ſometimes remedied. 

em both Wc Hanſe merchants did ſometimes pay for theſe pieces as 

whole iWWmerchants-ſtrangers ; but in the time of king E. 4. when 

open to privileges were revived and favored, they paid only their 

age for garments and pieces of clothes, inaſmuch as they 


Jing of 
CC per d 
of Lo 
ſtate of 


hes as: 


is hat to enjoy the privilege of Carta Mercatoria, and were not 
crein tiWharyed with new cuſtomes or impoſitions ; and ſuch was 
which [W:ckoned, viz. to pay rateably for pieces of clothes and 
of that! nts, 


The ſecond duty upon clothes was that which began by 
ion in the time of E. 3. and had the countenance of a con- 
on by parliament 21. E. 3. as appears by the petition and 
concerning the ſame, mentioned ſupra, cap. 9. + and 
with this equity, that whereas the king had a cuſtom of 
nce 1ettied in him of woolls exported, viz. of every fack 
Il exported 6s. 8:7. and of aliens by Carta Mercatoria of 
1ato 10s. and about 20. E. 3. much of the wooll of the realm 


rted we 


Merci: 


g to conf! 
fed by the 


onde 
thoſe th aped into cloth and exported in that manufacture, it was 
valle ca it juſt, that the king ſhould have a proportionable benefit 
«i. pee 6 exported in manufacture, as if exported in ſpecie. And 
rode nf the reaſonableneſs of that conſtruction that duty was ſettled 
cen oled, and hitherto continued with ſome alterations; viz. 


W umpoſed 20. E. 3. 
Ae, . 157.— EDIT. + 1b. p. 166, 165.—EDirox. 
1. Upon 


See 21. Jt 


(2 


234 CONCERNING THE CUSTOM, PA 
1. Upon every woollen cloth without grain exported, of halt 
By demizens - 144. bor theſe 

By aliens - 214. the H 

2. Upon every cloth of worſted exported, -nted to 
By denizens - I 7. her mere 

By aliens - Id. ob. Mrca 

3. Upon every bedd of worſted ex ported, | they te 
By denizens — 107. apon dif 

By aliens — 15d. nly ans 
This bears ſome proportion to the cuſtomè of woolls. Bu fillings 
was not all; for ina little while they took conſideration oi: and 
various values of cloth, not only in reſpect of the material, t beſide: 
in reipect allo of the ſpecies of the cloth. And in that reſpe of E. 4. 
impoſition upon clothes without graine indeed were at Hi On p 
denizens, and 21d. for aliens, viz. a third part more acc er pieces 
to their different proportion of cuſtomes of wooll. But ra fingl. 
alter there was this addition, By deni 
1. Upon a cloth ot whole grain or ſcarlet exported, By alien 
By denizens - 24. 4d. a doub 

By aliens - 3s. 1d. and after that 3s. By deni: 

2. Upon a cloth of half grain expoited, By alien 
By denizens - 24, or bedds 

By aliens - 25. 7d. ge bed 

It reſted thus for the moſt part of E. 3. and R. 2.'s lime By deni: 
downward to the time of E. 4. only as is before ſhewn, cap. hy alien 
was extended to new manufactures in the ſame proportioialt doubl 
to kerſeys Rot. Parl. 15. K. 2. u. 43. to clothes made into y deni: 
ments ſtat. 11. H. 4 cap. 7. to Corniſh and Devonſhire y alien 
called ſtreits Rot. Porl. 2. H. 5. far. 1. n. 39. ubles en 
In the 2d year of if. 4. the rates of the cuſtoms for clot deni: 
thus, viz. by alien 
Of every cloth of aſſize or whole cloth exported, t beſide: 
By denizens - — 144. r poun 

By aliens - - 21d. On! 

Ot every cloth of ſcarlet. or whole grain exported, paid 
By denizens - A. 44, Mer cot 

By aliens - 3:5. 14. andaſtcrwards 3. Wworited: 

Of every cloth of half grain exported, ly the) 
By denizens - 214, W. for e 

- By aliens - 2s. 36 of Carta 


And over and beſides theſe rates, the aliens paid their a 
for cloth ſet by Carta Mer. uteri a, viz. 127. for a cloth 1 
grain, 25. for a cloth of whole grainc or ſcarlet, and 184. 


MS, 
ted, 
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of half graine; but they paid no poundage, viz. 3d. per 


Er theſe clothes. 
the Hanſe merchants, ſome time in the time of E. 3. were 
ented to pay the impoſition cuſtom upon clothes, according 
her merchants did, and were acquitted of the cuſtom ſett by 
1 Mircatoria. But afterwards, eſpecially in the time of 
| they took advantage of their revived privileges, and were 
upon diſcharged of all thoſe impoſition- cuſtoms upon clothes, 
ly anſwered the cuſtome ſett by Carta Mercatoria, viz. 
Ils. Bu fillings for a cloth of whole graine, 184. for a cloth of half 
ration Me, and 21d. for a cloth without graine. 


rateriall, Wt beſides this impoſition upon clothes thus inhaunced in the 
at reſpel of E. 4. the impoſitions upon worſted were alſo inhaunced, 
at 14/81. On pieces of worſted. 2. On bedds of worſted. 


or pieces of worſted. 
ra ſingle piece of worſted exported, 
By denizens — 2d. | 


Ire accon 
But il 


d, By aliens - 3d. 
a double piece of worſted exported, 
at 35. By denizens = 2d. 
By aliens - 3d. 
or bedds of worſted exported, 
zle bedds ex ported, 
. “s time By denizens - 5d. 
wn, ca). By aliens - 7d. ob. 
roportiooſplt doubles ex ported, 
ade into By denizens - 7d. 
nſhire y aliens „ 
ubles ex ported, 
or clot My denizens - 10d. 
by aliens - 13d. ob, 
| beſides all theſe impoſed cuſtomes, the aliens paid their 
xr pound upon all ſorts of worſteds by virtue of Carta Mer- 
Only the Hanſe merchants of the Stillyard in the time 
paid only 34. per pound upon all ſorts of worſteds by 
Mercetoria, and were diſcharged of the impoſed cuſtoms 
vards 3, oriteds by virtue of their privilege which was then reviv- 
ily they were charged by ſome compoſition, as it ſeems, 
v. tor every piece and bedd of worſted, beſides their poun- 
; Y Carta Mercatoria. | 
their cu 
cloth wit 


nd I 84. | And 
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| And thus ſtood the cuſtomes upon cloth by impoſition g 
time of queen Mary; during all which time it is obſerva} 
the proportioning of the cuſtom of eloth, both upon alien 
denizens, was not with regard to the value of the ſubſide 
woo!'l, which were ſometimes very great, but only with; 
to the old cuſtom of woolls of halt a mark upon denizens, 5 
fillings _ ſtrangers for a ſack of wooll. 

Queen Mary had the ſubſidy upon woolls granted for he 
viz. 33s. 4d. of Engliſh, 37. 6s. 8d. of foreigners, beſch 
old cuſtomes of wooll, which amounted to '40s. upon EN 
3/. 16s. 8d. upon foreigners. And by a decree of the coun 
and 5. P. and M. before rcntioned®, there was an inhauy 


O0NC 
is alna 
is certa 
and th 
of wool 
many 


of the old impoſition on cloth in ſome proportion to the ſnl xz conſic 
and cuſtomes; viz. They computed tour ſhort cloths to oi and 
a ſack of wooll, and thereupon ſett an impoſition in ſome poli! the an 
tion, though not fully anſwering the cuſtom and ſubſidy of: (othes, 
of wooll, viz. upon Engliſh 6s. 84. for every ſhort cloth! li 
amounted to 26s. 84. for four cloths, and upon aliens h eumee 
which tor four clothes came to 58s. which was ſhort of the. again * 
for a ſack of wooll. to a rea 
And preportionally the cuſtomes of kerſe ys, ſtreits, &e ed touch 
reduced in proportion to the broad ſnort clothes. magna | 
Thus the impoſition or cuſtom upon clothes continued WF: 5 th 
2c. at which time the king having the like fubſ:dy of. 
granted him, viz. 33s. 44. by Engliſh, which together wil” will | 
old cuſtome of 6s. 8d. amounted to 40s. and 31. 6:. $4. whlidy of 
reigners, which with the old cuſtome amounted to about mall ther 
pounds, it was found, that the cuſtomes formerly taken! to the f 
clothes did not amount to the proportionable ſubfidy of vo, How th 
therefore the cuſtom or impoſition upon every ſhort cloth « i*"** to 
ens was reduced to 10s. and the like ratcable propottion er 
made upon clothes exported by ſtrangers anſwering their i cloth 
and cuſtome of woolls, which were called pretermitted cu | ſhall 
This, with various complaints and ſome intermiſhons ad ſucc 
taken in the time of king Fames, \ (hall 
At this day by the act for tunnage and poundage, the nz 
or ſubſidy of cloth exported is reduced to 3s. 44. upon End louchz1 
and 67. 8. upon foreigners ; and fo it ſtands at this time },ig'"-4" 
And thus far of the cuſtomes and impoſitions of clothes 
® Ante, cip. 14,—ED:;ToR, mene 
+ The 11. and 12. W. 3. c. 20. took away all duties payable by 2% "oe {if 
Natute or law whatcver on the operation of Engliſh woollen manufaCure\  firisfad 
. 1,—EpiTOR. ; : * de merch: 
+ Such as are curious to go further into the ſubject of the duties vp © Gs 
pr may be fully gratified by conſulting thoſe two moſt celebrated hiſtoriss : de Fre: 
ir. Sinith's Memoirs of Wool, and Mr. Anderion's Chronological Deductbne th of v. 


meicge, —LDITOR. 7 
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— Concerning the ſubſidy of alnage. 
withn 


Zens, 10 


ONCERNING the inland cuſtome of clothes, which 
is alnage, ſhall be my next enquiry. 

is certain, that antiently, eſpecially in the times of H. 2. 
.and the beginning of king John, there was a great quan- 
he con er woollen cloth made in England. This appears, 1. By 
n inhau many guilds and fraternities of weavers erected in moſt 
the r contiderable towns and cities in England with large pri- 
ithsto z, and that anſwered good fee- farm rents to the crown. 
the antient aſſiſes ſett for the length and breadth of wool- 
lothes, whereof hereaſter. 

- cloth oft it is likewiſe true, that in the long civil wars, eſpecially 
—_ time of H. 3. the manufacture was almoſt loſt, but re- 
of the! again gradually, till the beginning of E. 3. when it ar- 
to a reaſonable condition, for ſo the records before men- 
s, &. touching the impoſition upon clothes exported tell us, 
magna pars lane pannificatur ; and by the ſtatute of 11. E. 
tinned i. 3. the importation of foreign clothes was wholly prohi- 


d for het 
5, beſich 
pon EA 


ſome pi 
>hdy oft 


ynty 4 | 

oh as will be found a neceſſary precognition to the hiſtory of 
1. 84 ablid) of alnage intended in this chapter. ? 

» about all therefore conſider and examine theſe three matters, in 
taken o the full difcovery of this buſineſs: ; IM 

f wool; How the caſe ſtood antiently and in ſucceeding time in 
Joth H rrce to the length and breadth of cloth; for u/nagium, or 
tion e, or aln2ger, is a term of relation to the common mea- 
their Hd cloth by the ell or v/ra. 


ed c | hall confider how the office of the aulnager flood in an- 
lion ad ſucceeding times. 
[ſhall in the laſt part conſider the ſubſidy of alnage itſelf, 
the ning and progreſs, and to what it extended. 
non Eu ſouching the meaſure of cloth, 


time pars by RogerHoveden, fol. 774, that in the time of R. r. 
hexpof as a certain aſſize of the breadth of clothes, viz. Panni 
| Wicun gue fant, fiant de eũdem latitudine, viz. de duabus 
„ I lifuras, et eju/dem bonitatis in medio et lateribns, ſub 
oufe2ur facturæ. In the time of king John upon the petition 
vpon dei e merchants that aſſize was repealed. Hoved. $22. 
hiQeric mne great charter 9. H. 3. cap. 25. the former aſſize for 
uc of 5700!len clothes, tind/orum riffatorum et baubergettarum, 
( ſeilicet 
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ſeilicet due ulnæ inter liſuras. And accordingly the | 
cloth was proclaimed, Clauſ, 22. H. 3. m. 12. dorſo cuff 
Nundinar Sancti Botolſi. 

But the enſuing troubles in the reign of that king 


PA; 


ing's a 
of 5. E 
the ſt 
es of ra 


much interruption in trade; and beſides this aſſize abe t! 
only to the breadth, not the length of clothes. the ſta 

King E. 1. in the ſixth year of his reign makes a Ei lnage- 
fuller proviſion for the aſſize of cloth, and reinforceth ame it: 


mation made by his father in the 56th year of his reign, 
1. D554 quilibet pannus Angliæ, cujus ulna valet quatur 
das et ultra, fit latitudinis 2 ulnarnm inter liſuras. 
2. Alii panni vilioris et minoris fretii font J quarterin 
cundum aſſiſam antiquam. | 
3. Quilibet pannus de partibus tranſmarinis, qui ſit del 
ſedibus, fit longitudinis 26 ulnarum et latitudinis ſex quar 


cloth 1 
oad clo 
„ Whic| 
he ſub! 
e aulne) 
the ſtat 
r half cl 


rum inter liſtas. de ſtatut 
Et quod omnes panni predicti, tam ciſmarini quam tramſa A of the 
qui non ſunt lengitudinis et latitudinis tredict' be ſeized u er this t 
king's hand, exceptis aſjaiis partium tranſmarinarum Mt 2nd : 
Hibernie, de quibus certa menſura non habetur. es, VIZ. 
This is entered upon the parliament roll of 25. E. 3 M. cap. 
But yet it feems this did not limit any length to cap. 17. 
—Cclothes. „the e 
By the ſtatute of Northampton 2. E. 3. cap. 14. all WA, and ac 
put to land ſhall be of the meaſure following, to be mea ed. 
the king's aulnager, under pain of forfeiture, viz. every ul thu: 
of ray 28 yards long, 6 quarters broad; every coloured eus pre 
26 yards long, and 26 quarters and a half broad. de KNOW! 
But this extended only to foreign clothes imported. ame ar, 
By the ſtatute of 25. E. 3. cap. 1. the ſame aſſiſes at oy The ſec 
upon all clothes found with any merchant under pain ud in 
ture ; and the king's aulnager to meaſure them. | By wh 
Rot. Parl. 25. H. 3. n. 44. a repeal of that ſtatute is dag hel 


All that it obtained was an act, that the aulnager ſhove vas fi 


meaſure whole clothes. | tion 
Then enſued the ſtatute of 27. E. 3. cap. 4. touching". 13. 
alnage, whereof properly hereafter. L An; 
By the ſtatute of 47. E. 3. cap. 1. clothes of ray tobi b 
in England, to be 28 yards long, and 6 quarters broad lPpointe: 
loured clothes to be 26 yards long, and 6 quarters at [call H, tor not 
under pain of forfeiture. eOfſice t 
By the ſtatute of 17. R. 2. cap. 2. every man may may reterre 
cloth of what length and breadth he pleaſe, paying his 29" decei 
fro rata ; but none to put his cloth to ſale before mealu n appo 
de alina 


tn o 
0 gather 
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ind aulnager. This is after in part repealed by the ſta- 
ol 5. E. 6. as to the length and breadth of clothe. 

the ſtatute of 7. H. 4. cap. 10. coloured clothes and 
c of ray are to be of the ſame length and breadth as is ap- 
-d by the ſtat. of 2. E. 3. 

| the ſtatute of 11. H. 4. cap. 6. a new ſeal ordained for 
ulnager on whole clothes and dozens. 

the ſtatute of 11. H. 6. cap. 9. it is declared, that the 
cloth in the ſtatutes of 7. and 11. H. 4. are only intended 
dad cloth and broad dozens; and not of clothes called 
„ which may be 14 yards long and one yard broad, pay- 
he ſublidy pro rata, and not to be put to ſale till meatured 
e aulneger. 

the ſtatute of 4. E. 4. cap. 1. a meaſure and ſeals appoint- 
half clothes, ſtreits and kerſeys. 

he ſtatute of 17. E. 4. cap. 1. alters that way of ſealing in 
& of the king's loſs of his aulnage. 

ter this there follow ſeveral acts of parliament limitting the 
ht and meaſure of ſeveral clothes of ſeveral countries and 
es, VIZ. 34. H. 8. cap. 11. 5. and 6. E. 6. cap 6. 2. and 
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E. z M. cap. 12. 4. and 5. P. M. cap. 5. 8. Eliz. cap. 7. 27. 
h to cap. 17. and laſtly, 4. Jac. cap. 2. whereby, among other 
„ the eſtimate of the length of a broad cloth is to be 24 
14. all and according to that eſtimate of length the duties to be 
meaſuſ red. 
eve thus ſtands the meaſure of clothes according to the 
:oloured@F'0us proportions ſettled by theſe acts; which is neceſſary 
e known in reference to what follows, becauſe it explains 
ed. ame and the reaſons of it. 
iſes arc ol The ſecond thing which is to be examined is the aulnager's 
pain and incidents thereunto“. 
| By what appears, it is plain there was an officer of aul- 
ite is eg before the ſtatute of 27. E. 3. when the ſubſidy of 
r ſnoul vas firſt granted. And this appears by the very acts 
mtoned, which antecedcd the ſtatute of 27 E. 3. Vide 
touch”. 13. E. 1. m. 2. the office of alnager over all England 
And indeed it had been idle to have ſettled aſſizes of 
ray tobe 4 's before mentioned, unleſs ſome common officer had 
rs broal pointed to have looked after it, and after the king's for- 
at lealt tor not obſerving it. 
collice therefore of alnage was inſtituted firſt and princi- 
may may" referrence to commerce and trade, to fee that the buyer 
ig his 088" deceived by the ſeller; and as the clerk of the market 
> meal appointed to prevent deceits in weights and meaſures, 


te alnager in referrence to cloth and in refercence to the 
o gather up his forteitures in caſes of defaults. 
® See 4. Inſt, 30. 31. and 28+,—FotToR, 


(4.7 Ta 
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; p 
(2.) To what it extends. And 1. it is extended gy 
cloth of wooll, and therefore not to canvas and linnen | alnag 
therefore when the king H. 4. granted an office of meaſy king 
canvas with a certain fee upon every cloth, it was 1 2 

both in the king's bench and parliament, that the * Of eve 
void. Ret. Parl. 11. H. 4. u. 49. Ret. Parl. 13. H. 15 ot eve 
11. H. 4. B. R. Rot. 27. Cook on Mogna Carta, cap. 30. * Of eve 
And 2. it did not, neither doth extend to all manutacy eve 
wooll. And therefore it was alſo, that when the kine! Of ere 
granted the office of aſſay and meaſnrage of worſteds % Of eve! 
repealed as prejudicial to the people, and that repeal ik Every h 
and renewed Not. Parl. 22. E. 3. n. 31. St —V 
And the manufactures of wooll, that anciently cow" our 
under any determinate meaſure, were not antiently within) 2'< ſe 
alnager's office, till reduced under the fame. And fome found. 
appointed to be meaſured as well as to pay the alnager's fx Upon th 
ſtreits and kerſeys by the ſtatute of 1. R. 3. cap. 8. and - Whe 
other ſhort clothes by the ſtatute of 17. R. 2. cap. 2. 0 when | 
he is appointed to take his fees, though he did not me, But b. 
them, as rugges and Lancaſhire frizes by the ſtatute of . '* to 
cap. 12. And generally at this day the alnager doth noo" Of u 
ſure broad clothes; for he is inhibited from it by the ſtat. ole clot] 
* and yet by the ſtatute 4. Jac. cap. 2. he is to take h conſt 
wherein a cloth of 24 yards long and 641b. weight is mat pller parc 
ſtandard and eſtimate of a broad cloth. t EXCECC 
(3.) Touching his fees. They are ſettled by the flats thy whi 
27. E. 3. viz. for a whole cloth an half-penny, tor half able ſul 
a farthing, to be taken of the ſeller ; but for leſs than provi! 
cloth he was to take nothing. But in enſuing ſtatutes, < But th 
ally that of 17. R. 2. cap. 2. where every one mightn akes ſu! 
clothes of what length or breadth they pleated, it ſeems ti Uo the fe 
nager's fee was ſaved, and his office to be exerciſed, Of wi 
there were no ſettled meaſure for cloth from that time till: | to wh 
time after. And although at this day the alnager doth nota (by the 
ſome caſes may not, meaſure ſome forts of clothes; yu By | 
caſes his rateable fee is ſaved; and regularly at this day bt to | 
caſes, where the king may lawfully take his ſubſidy, the By t 
ger may take his fee limitted by the ſtatute of E. 3. Ihen o be x 
the diſcuſſion of the king's duty will illuſtrate this. Bat the 
HI. Therefore I come to confider the ſubfidy or duty of manufa 
This duty was firſt ſettled by the ſtatute of pron . uf 
of 27. E. 1. cap. 4. by which a&—1. The forfeiturs The 71 
crued to the king for the want of due meaſure of d ed; tc 
before that time are pardoned.—2. The office and k 1 

* Sce 1. R. 3. c. $8.7, 6 —EprTor. ol. I. 
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alnager are ſettled and aſcertained. —3. A perpetual duty to 
king called the ſubſidy of alnage was eſtabliſhed and ſettled, 


I My, 
ded On 


innen. 


meaſum | Ne” ke A 
a5 20 -; every cloth of aſſize wherein is no graine 0. 86 4 
; ed or every halt cloth wherein no graine - oO O 2 
os cvcry cloth of affize of ſcarlet on whole graine © © 6 
30. by f every half ſuch cloth - 93 3 
e kin Of every cloth of aſſize half graine - 0.8L 
le 4,5 Of every half ſuch cloth - - o O 20. 


Every half cloth paſſing the aſſiſe by 3 yards to pay as a whole 
th. Where ſubſidy is once paid, or for cloth made for a 
n's own uſe, nothing more to be paid. Clothes ſold before 
are ſealed by the alnager to be ſeized as forfeit wherever they 


zeal af 


ly came 


withn 
# ſome ſound. , f c 
lere bon this act theſe things are conſiderable : EY 
g p 1 1. When this ſubſidy is due.— And regularly it is not due, 
„„ Oben the goods are fold; for it is to be paid by the ſeller. 
not ne But by the ſtatute of 8. Eliz. cap. 12. the ſeal and alnager's 


e is to be paid when carried out of the county. 


e of g. g. Of what quantities. —It ſeems this act extends only to 


_ e clothes and half clothes by the letter of it. But poſſibly 
1k « h conſtruction it may be extended to a rateable ſubſidy for 


pller parcells. Yet quere; for there is proviſion made, that 
t exceed the half cloth by 3 yards it ſhall pay for a whole 
th; which imports, that the makers of the law intended no 
able ſubſidy for parcells ; for if it had, it would not have 
de provifion in ſuch manner for parcells. 

But the ſtatute of -17. R. 2. cap. 2. hereafter mentioned 
akes ſufhcient proviſion in this caſe for ſmaller parcells, and 


is mat 


the ſtats 
r half: 
5 than! 
utes, ef 


might de followin 

ſeenn the following acts. Es b 

ed. Of what kinds of cloth. — The letter of this act extends 
5 eue whole and half cloths of affiſe. But this is remedied 


by the ſtatute of 1). R. 2. cap. 2. as ſhall be ſhewn. 


th nota By the ſtatute of 51. E. 1. cap. J. clothes not fulled are 


es; ya 
1 bt to be exported, nor pay alnage. 3 

= 0 | By the ſtatute of 51. E. 3. cap. 8. no ſubfidy of alnage is 
"Then b be paid of Iriſh cloth, nor cloth made of Iriſh wooll. 


But the reaſon ſeems principally to be in tavour of the Iriſh 


aty ofd manufacture, and becauie it paid before its ſubſidy or cuſ- 
of pron! tom upon its exportation from thence. i | 

rfeiture he remedy for the duty is by the forfeiture of the goods 
« of Med; for now the alnager's ſeal was not only a teſtimoniall 


— the cloth was of due aſſiſe, but alſo that the _ of 
o by 


ge was duly anſwered; and this forfeiture extends alſo 
o. J. R | conſtruction 
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conſtruction to thoſe other ſorts of clothes, which by fubſeqy 
acts were brought within this duty. 1 

The ſecond and principall ſtatute concerning the ſub 
alnage is that of 17. R. 2. cap. 2. _— it is enaQted, þ 
every man may make and fell cloth, as well kerſeys as other, 


frizes : 
charge: 


what length and breadth he pleaſe, paying the alnage and d 5. 4 
ſubſidies and duties fro rata ; but none to put to fale any e 2. 7 
before they be meaſured and ſealed by the king's alnager. 6. A 
Upon which act theſe things are plain and obſervable : fer ſe\ 
1. That although the aſſiſe of the cloth was now in H inſorm⸗ 
wholly taken away, yet the king's duty of alnage contmi and jud 
2. That conſequently whatever the quantity of the Mut the 
was that was expoſed to ſale, yet the ſeller was to pay a mad. 
dy of alnage pro rata tor it. her to b 
3. That the forfeiture enacted by 27. E. 3. doth ext, beca 
the alnage due by virtue of this act. ondly, | 
But then the greater queſtion, that hath been moved, ſhall o 
been—{(1.) Whether at leaſt by virtue of this ſtatute tile uon t 
invented draperies, as ſerges, bayes perpetuanas and ge. 
are liable to pay this ſubſidy or not.— 2.) If yea, then in 1. T. 
proportion. — And | je to | 
(I.) It hath been ruled, that they ought to pay this Hern att: 
which is made evident, | Parl. 2: 
1. By the ſtatute of 17. R. 2. itſelf, which takes kerſe ce the 
as well as other cloth to be chargeable with this duty; the p. 
kerſeys were a new marufatture and not in ule at the mi ufs ſho 
of the ſtatute of 27. E. 3. nor mentioned in it, but e alna; 
clothes of aſſiſe. | 2. By 
2. By the ſtatute of 1. H. 4. cap. 19. proviſion is ſpeti on, ſe 
made, the kerſeys, Kendal cloth, Coventry frizes, nor es and 
other cloth nor remnant of cloth of England or erce it i 
whereof the dozen exceed not 13s. 4d. pay no ſubd vl, a 
three years; which were new manufactures and need dth, 
this proviſion, if not liable to alnage. And when Re. on- 
9. H. 4. n. 34. a perpetual exemption of them from alnaę i wich 
deſired, it was denied. Only by the ſtatute of 9. H. 4. . Sor 
Kendall clothes, whereof the dozen excreded not 65. % itſelf 
exempted perpetually from alnage. Fide flat. 7. Jac. c, erenc: 
3. By the ſtatute of 11. H. 6. cap. 9. though el, w! 
called ſtreits are declared not to be cloth within the fen be: 


of J. and 11. H. 4: touching length and breadth of clot 


but any man may ſell them at 14 yards long and one Wn ad 1, 


broad; yet they are to pay the king his alnage Pa 


MS, PARS TERTIA e Ar. -A66 
fuble a. The like appears for ſtreits and kerſeys, by comparing 
the ſtatute of 4. E. 4. cap. 1. and 17. E. 4. cap. 5. 

» ſubſh 4. By the ſtatute of 8. Eliz. cap. 12. Lancaſhire cottons, 
acted, fries and rugges, though a new kind of manufacture, are 
xs other, chargeable with alnage and the alnager's fee. 

e and a 5. Accordingly certified by the opinion of all the judges 
any c 2. Zac. and fo recited by Cook on Magna Carta, page 62. 
ger. 6. And accordingly reſolved by the barons of the exchequer 


le : 
ow in eff 
contina 
of the <> 
pay alu 


h exten 


ſter ſeveral arguments . Car. 2. Rex verſus Samtſan upon an 
information for Colcheſter bayes ſold, and the alnage not paid, 
and judgment pro rege that the bays were forfeit ®, 

But there was no opinion given by the court touching Norwich 
f made of worſted, wherein the judges in 2. Jac. ſ-emed 
her to be of opinion, that the alnage was not due for them; 
ſt, becauſe of the inconveniency in opening theſe ſtuffs ; and 
ondly, becauſe never taken of theſe ſtuffs. 

| ſhall only add ſome obſervables more in confirmation of that 
mon touching the exemption of Norwich ſtuffs from 
age. 

1. They were never under the office of the alnager, nor ſub- 
ect to be meaſured by the king's officer; and when it hath 
deen attempted, the patents have been repealed. Vide Rot. 
Furl. 22. E. 3. n. 31. Ret. Perl. 11. H. 4. n. 38: And 
Ince the alnager's ſeal was the only, or at leaſt chief evidence 
[the payment of the ſubſidy, it is not likely, that any ſuch 
ſuffs ſhould be chargeable with the duty that were not liable to 
lhe alnager's office. 

2. By ſpecial acts of parliament, namely E. 4. I the regu- 
tion, ſearch, and examination of Norwich ſtuffs, their good- 
des and meaſure, is put under another government. And 
pence it is, that, although moſt of the new manufaQures of 


zoved, U 
ite then 

and hai 
hen in w 


this d 


es kerle) 
ty; and! 
the ma 
it, but 0 


1 is ſpect 
es, Nor i 
d or N 


» ſubſeh Poll, are mentioned and regulated for their length and 
| need adth, in ſome of theſe ſeveral acts of parliament before- 
en Ret. kationed ; vet I remember no mention in any of them, of 
n alnagc ich ſtuffs or worſteds. | 

H. 4. cap Some what may be conſiderable likewiſe in the manufac- 
ot 68. d. e itſelf, which differs from others; for there is not only a 


erence in the ſpinning and weaving, but even in the wooll 
etl, which is in a manner a manufacture in it's very prepa- 
mon before it be otherwiſe uſed. 


| Tac. cf 
ough clot 
1 the fat 
h of clot 
and one] 


Ws The ciſe here cited was adjudged in Mich. 13. Cha. 2. and is reported in Hardr. 
alnage 


koiros. 
* 20. H. 6. c. 10, 23. H. 6. c. 3. 7. E. 4 c. 2,—Evritor. 
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It is true there have been conteſts about it in the court gf » en 
chequer, as alſo about dornix, linſey-wolſey, and knitt fo 3 
ings, and informations directed and preparatives to it, by dh "pl 
fiting of the duty; but never that I find reſolved, nor peace ld 4 
enjoyed. Vide inter decreta ſcaccarii 3. Jac. 4. Jac. 6. Cx 10 * 
the proſecution of the duke of Lenox. i * 
But for other new draperics there ſeem to he ſettled reſgi en 
ons, or at leaſt opinions, of that court, that they ought to oi 
alnage. In M. 3. 4. Eliz. Rot. 191. Mich. 32. 33. Eliz. þ 
321. M. 39. Eliz. lib. Decretor' 262. Hall and Greaths 
there are decrees directing and ordering the payment of al 
for new draperies ; but none of theſe ſpeak of Norwich ſuf | 
(2.) Touching the proportion that they are to pay, it M. 
have a double reſpect. 
| 1. To the quantity.—And the rule or meaſure ſcems to 
this. By the ſtat. of 4. Jac. before-mentioned, a HA! 
cloth is eſtimated at 24 yards and 64lb. and according to hath a 
eſtimate it pays it's alnage for a whole cloth, and in that pinot alto 
portion for part of a cloth. The proportion of alnage {Mit the 
cloth of aſſiſe without grain by the ſtatute of 27. E. 3. 1.8. 
c. 4. is 4d. If therefore a pack of bayes weighs 641.8. Tou. 
ſhall pay it's alnage for a cloth of aſſiſe, viz. 4d. and iv WM boſtilit 
rata. II. Tod 
2. To the quality. As by the ſtatute of 27. E. 3. there Nees of t. 
ſeveral rates of alnage for cloth without grain, halt gram, WE. Toi 
whole grain, ſo the rates will be accordingly diverſified Nimes of 
ſtuffs, allowing as before 641b. to be the weight of a n) V 
cloth. And it hath been taken as to cochineal, that th bat is 
a materiall for dying lately found, yet a cloth dyed with ti: 2rain 
be ſaid in grain. mem 
There remains this only enquiry, which I ſhall add to cone tere 
this buſineſs. Why was not the invention of Micholſon, chi 
pretermitted cuſtomes to be taken in cloth, proportionable as 
ſubſidy and cuſtome of woolls, as juſtifiable, as this the , 
of alnage upon new manufactures in proportion to the old ; WW: ye 
how came it to paſs, that the ſame judges, that condemned Wn re 
as an unlawſul impoſition, juſtify this as lawful ? C. M. . 
60. 61. | tout 
TL anſwer, the difference is this. In the former caſe, the ub: cthe 
and cuſtom lay upon the bare material, viz. the wool! ; and tc 2. 7} 
fore the tranſlating it upon wooll when manufactured into ' not 7 
em in 
3. Tt 
dels wit 
"nee lord 
. 200 12 


een thi 


Ms, LN TERTTA CAT. HE. au 


ourt a to transfer it upon another kind. But alnage in its firſt in- 
cnitt fa on was ſett upon cloth, and the new invention of draperys 
, by dor a new ſpecies of the ſame germs; and both the new and 
r peace: od agree in the common denomination of cloth; and if it 


6. Car 


led reſo 
ght to u 


10 be otherwiſe, any little diverfitication of a moore 
ald render it another thing, and ſo deprive the King of what 
x intended him“. 


Eliz. | 
Greathe "747 
t of all C A | I >.4'4 17 
ich ſtuf, 
ay, it i111 things taken upon the ſea, and letters of marque , 
; and reprizali. ke thus WIL HS ak, 
cems t0 1-1, . el. 2 
d, a HALL conclude the whole ECT ken Fmetbing, at þ TO 
ding to (8 hath a cognation with maritime buſineſs ; which, chough ir 1445 
in that M rot altogether proper to the buſineſs of cuſtoms, yet it may be 7 Err, 
Unage uch the knowing, at leaſt in relation to the buſineſs of trade, 4 | 
* 4 3. [ Ha. 
ghs 641b 1 Touching prizes or taking of goods upon the ſea 1 in times / Tots | 
and lo boil: lit y. * N bo 

Il. Touching marque and reprizall upon injuries done in //* 
3. there Nes or truce or peace. 
[t grain, . Touching the former of theſe, viz. things or perſons taken ic 2 
1verſified ¶ Nimes of hoſtilty, wherein theſe things will be inquirable. Pie 
of a n What ſhall be ſaid hoſtility+. 7% 
that thou khateis a time of hoſtility, when war is proclaimed by the 2.99; * 
| with it rrainſt a foreign prince or ſlate, This and this only ren- 2 
nem enemies. 

to cone there be warr between two princes upon the ſeas, and mu- Ik . 
iſon, for ghting, as between us and the Hollanders at this day; al- 
onable i 1 as between the ſovereigns it is in many reſpects a time of 

s the ti uþ and therefore each doth take and confiſcate the goods 
Ne old; yet to many purpoſes it is not a, time of hoſtility, eſpe- 
demned! in relation to the ſubjeas of either ſide. 2 
C. M. There is in ſuch caſe no univerſal confiſcation ipſa ſacio, 

out an expreſs mandate, of the goods found of either in 

the ſubl 0 other” 8 territory. 
! ; and tte The receiving of ſubjeQs of the foreign prince or ſtate 
ed into co wot %% fatto h high treaſon, without ſo.ne aſſiſtance given 


dem in order to the warr. 


e vithout commiſſion, which is uſually granted by the lord 


"ing: lord Hale's time the ſubſidy or duty of alnage has been whelly taken away. 
129d 12, W/. 3. C. 20. . 2 —Fp1TOR. 
Le cn this lubject 1. Hal. Hiſt. PL C. 160. to 164.—ZDiToOR, 


admiral. 


. The ſubjects of either fide may not take the goods of 
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admiral. If he doth aſſaile the foreigners ſhips otherwiſe i m 7 

in his own defence without ſuch commiſſion, it is a depny Jr's. 

tion; for it is not a time of abſolute hoſtility, in reſpea iſ": 
c-ally of the king's ſubjects, but qualified, viz. that coll" 
miſſions ſhall iſſue of reprifail to them that defire it; aud /* 
qualification is commonly in the proclamation that iſſues b 

ſuch occaſion, although in truth there is another end of f ion is 
commiſſion, viz. that the parties employed in ſuck a 3. k 
hoſtility as privateers may be known, and may ſecure nd ine 
ſhares belonging to the king or admiral of goods taken, x orrect 
: may be reſponſible for any miſcarriage at fea under preten mies te 
of hoſt : lity. | qualifc 
And upon this reaſon it is, that taking of goods by er fi mes i 
rates comes not entirely under thoſe laws, that concern i emie 
per Boſtes wel ab boſtibus. That which pirates take change private 
not the property of the true owner, as it doth in caſe of Wſ-inira 
enemy; for ſuch a taking is but a ſpoliation, and not a ll” t 
full caption. 2. R. 3. 2 ſtat. 27. E. 3. ſt. 2. cap. 13. chantm 

(2.) The next enquiry is, what effeds the taking of ce. 
goods of ſuch an enemy hath. m. 26. ; 
. _ TI. Regularly the goods of an enemy, that are found ves 
e, U in the king's dominions, do not belong to him that fe the | 
e La; them, unleſs they be taken by him more boſtili ; but they H tak 
„ a. long to the king as bona inimicorum, which is a prerogat ſtare ec 
177 K. belonging to the king, and was inquirable as one of the !“ 
| — cles of the Eyre, viz. de caitallis Francorum vel Flandrenu ned, a 
i, vel alierum inimicorum domini regis retentis, quia illa babe E. 
, 1/7; 2. But if the goods of an enemy were taken by for At this 
it ik lajertner in a fea-fight or in battle upon the land, regularly! private 
/ . the ancient law the goods became his that took them, n. _ 
ſoon as they were brought intra preſidia, 2. R. 3. 2. Andti pleature 
muas to encourage the valour and induſtry of the ſoldier. 4 4. V 
on the other fide, if an enemy take the goods of an Eng It ar 
man, it changed the property, inſomuch that if it weng —_ 
taken again by another Engliſhman from the enemy, the = 
perty of the firſt owner was loſt, and ſhould not red) a ace 
g poflliminii to him by the retaking of it by another. 7. E. 4. de ſta 
22. E. 3. 16. per Willy. But it ſhould ſeem by that bf, ers“ 

and by other records, that if the enemy had not had the go _ 
in his cuſtody by one intire day and night, according tot Ab th 
cuſtom of England, the firſt man's property were noi b cad 
and therefore that it retaken by another within thiat tim * k 
the firſt owner was to be reſtored. —Clauſe 26. E. 3. n een 
The Caſtellan of Calais ſeized goods as wreck, which | 2 


been taken by a pirate (I ſuppoſe it was intended an on 
fro 
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om an Enzlifh merchant nan amotis ſervientibus ail merca- 
rs. Tur Engliſh merchant prays reſtitution, e quia deduds 
woutio cram ad miralls et confilio viſum eſt eis, fer legem mari- 
imam land fer prratos caßftu ſuper mare, que in manibus FPirato- 


herwiſe t 
SA depr | 
re ſpedt * 


„ that cn : ; f 

it; and yum fer nam diem et unam nodtem non permanſerunt, mercats- 
3 . © . x — 4 

t iſſues » 17011 ſuper cufludia earundem reſtitut debere : theretore reſtitu- 

end of 4 jon 15 granted. 


But although this was the antient law, yet at this day, 
nd ind:ed antiently, there are ſeveral conſtitutions, that do- 
ore this tranſlation of the property of the goods of ene- 
mies to the taker, and to avoid ditorder and confuſion ſome 
nalifications are introduced variouſly according to various 
times in caſe of goods taken by pirates or men of war from 
nemies. For—1t at this day, even in caſes of hoſtility, 
rrivate men of war muſt have a commiſſion f om the king or 
admiral.— 2d. There is a diſtribution made of the goods taken 
upon the ſea by men of war, and in ſome caſes alſo hy mer- 
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Ig 7 chantmen that take the goods of enemies in their own de- 
king of bce. Vide in Nigro Libro Admiralitatis, et Clauſ. 1g. E. 2. "PW A. 


m. 26. pro Roberto Beudyn, It a ſleet or ſhip under the king's GLO 6457 
wages took a prize, the king had a fourth part; the owner py 
cf the ſkip another fourth; the reſidue was divided among e, 
the takers. If the admiral were abſent, he was to have duet 
ſhare equal to a common ſoldier, if preſent he had two ſhares >, , 7” 
vr t:tum. But theſe proportions have been occaſionally va- +; 
ried, and rarely been uniform in all times. Vid. Rot. Parl. <7" 

50. E. 3. n. $1. 5. H. 4. u. 59. 8. H. 4. n. 22. 20. H. 6. n. 30. 

At this day the admiral hath the thirds of goods taken by 2 H. 
private men of war as his fee, but in right of the king. Pro- 
ſoctions of this kind vary as occaſions require at the king's Au = 
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it werent d, his goods taken ſhall not be prize to the taker; for the . 7521 


y, the t & conduct is a kind of perſonall ſuſpenſion of the hoſtility, "©7250 | 
redire j a accordingly they are privileged ſrom mark and repriſal, h | 
J. E. 41 ide ſtat. 20. H. 6. cap. 1. and 14. E. 4. c. 4. whereby thoſe | 
that boa "tiers of ſaſe conduct ought to be enrolled in chancery, that 

d the goa ay be known to whom granted. 1.23 

ding tot | If the goods of an enemy are carried in the ſhip of a 

-e not la Fend and bound for an enemy's country, and the ſhip is 

that tin ten by the Engliſh, the goods are prize, but not the ſhip 

. 3. 12 wherein they are taken, nor the other goods in it. Clau/. 


47. E. 3. m. 39. fro mercatoribus Hiſaniæ et Portugalliæ, 
Uarſ. 48. E. 3. m. 24. de vinis conqueſlis deliverandis. But 
otherwiſe 
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otherwiſe it may be of ammunition for war he ſhall cam 
Clauſ. 20. E. 3. Par. 1. n. 24. dors. x 

It the goods of a friend be carried in an enemy's ſhip, # 
though the ſhip be taken, the goods of the friend were ij 
reſtored, unleſs they were proviſions or ammunition of y 
But the law was altered in England by a temporary law nz 
only for three years Ret. Parl. 14. H. 6. n. 24. and afterya! 
made perpetual by Ret. Parl. 20. H. 6. u. 18. ſt. 20. Hy 
cap. 1. viz. that if any goods are taken by Engliſh upon 
ſeas charged in any ſhip belonging to the king's enemies 
having letters of ſafe conduct enrolled, there be no reſii 
on of the ſame goods to any perſon whatſoever friend or enen 

If war be proclaimed by England againſt France or ot 
kingdom, the merchants or their goods that are here aten 
to be ſeized as goods of enemies, unleſs our merchants the 
be ſo uſed ; and that by Magna Carta, cap. 30. et i ſn 
terra contra nos guerrina, et tales invocantur in terra nfiri 
principio guerre, attachientur fine damno corporum ſ.orums 
rerum, donec ſciatur, quo modo mercatores terre noſtre tract 
tur in terra contra nos guerrinã; et fi noftri ſalvi ſunt ili, d 
ſalvi ſint in terra noſtra*. But if a foreign merchant inn 
mity come hither after the war proclaimed, he hath notti 
protection. "IP | 

5. Concerning priſoners taken in warr, and to whom th 
belong, Vide Regiſter 102. Clauſ. J. E. 3. par. 1. n. 15. di 
Clauſ. 27. H. 3. par. I. m. 1. 
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6 is Treatiſe is noticed by biſhop Burnet in his liſt of lord 
; | 


ae 's works. The manuſcript, from which it is extracted, 
orms part of a collection of manuſcripts by lord Hale in 
irce volumes in folio. Theſe belonged originally to lord 
hancellor Somers's library, and afterwards to fir Joſeph 
Jekyll, late maſter of the Rolls, who married one of lord 
vmers's two fiſters and coheirs. Since fir Joſeph Jekyll's 
eth, the three volumes came into the hands of his great 
he w Joſeph Jekyll, eſquire, barriſter at law; who moſt 
pigingly gave the uſe of them to the editor. By an entry 


whom thi 
1. 15. 4% 


a, ſee bi 


ire one of the pieces, it appears, that it was copied in 
hofrom the original in lord chief - juſtice Hale's own hand- 
ning, with the leave of his grandſon Matthew Hale of 
ncoln's- inn, eſquire; and in another, fir Robert South- 
lis named as the perſon to whom the manuſcript was 
at tor that purpoſe. ] | 
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to the amendment and alteration of lawes ; and 
therein touching the extreame in the exceſſe of over- 
haſtineſs and forwardneſs to alteration in lawes. 

. Touching the reaſons and grounds, that ordinarily 
move men to this exceſs and itching after changes in 
in lawes. 

. Touching the other extreame, the over-tenacious 
holding of lawes, notwithſtanding apparent neceſſity 
for and ſafety in the change; the danger and occa- 
ſions thereof. 

4. Some things neceſſarily to be premiſed touching the 
matter, the manner, the perſons, and the ſeaſon of 

publick undertaking for a reformation of the lawes. 

5, Concerning the particulars, that would be fitly and 
ſafely amended, and in what method they ſhall be 
proſecuted. 

6. Concerning thoſe inconveniencies, that are in the ma- 
nagement of the king's revenue, and the remedy 
thereof. 

7. The preſent inconveniencies relating to courts of 

juſtice ; and firſt touching the county court. 

. Concerning the court of common-pleas, and the in- 

conveniencies that may be rectified therein. 
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ONSIDERATIONS 


TOUCHING THE 


ENDMENT or ALTERATION of LAWES, 


. J. 


ning the ſeveral exireames relating to the amendment 
{ alteration of lawes ; and therein touching the ex- 


ume in the exceſſe of overbaſtineſs and forwardneſs 10 
rations in lawes. 


HE buſineſs of amendment or alteration of lawes is a 
choice and tender buſineſs, neither wholly to be omitted 
when the neceſſity requires, and yet very cautiouſly and 

to be undertaken, though the neceſſity may, or, at leaſt, 

em to require it. | | 

| that I may the more evenly guide myſelf in this diſcourſe, 

begin with the conſideration of both thoſe extreames, viz. 

The error in the exceſs, the over-buſy and haſty and vio- 

tempt in mutation of lawes under pretence of reformation. 

„ II. the error in the defect, a wilfull and over-ſtrit ad- 
n every particular to the continuance of the lawes in the 

e find them, though the reformation of them be never to 

ry, fate and eaſy. 

ching the firſt of theſe, the offence or error in the exceſs: 
ein J will firſt conſider the dangerouſneſs of this temper 
tobe over facile in the change or alteration of the lawes; 
n I will examine, upon what reaſons or pretences, or 


nfirmities, men are uſually carried to this fickleneſs and 
neſs in relation to lawes. 


King the danger and inconvenience of over much haſti- 
changing of old lawes, and introducing of new, there be 


nhderations, that render ſuch diſpoſitions and ſuch at- 
ry dangerous. 


1. Every 
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An overbuſy meddling with the alteration of lawes, though 
the plauſible name and pretence of reformation, doth ne- 
ly introduce a great fluidneſs, lubricity and unſteadineſs in 
wes, and renders it upon every little occaſion fubje to 


Ime bf 

bei al fluxes, viciſſitudes and mutations. When once this 

lien changed, why may not that which 1s introduced be chang- 

rom d ſo onwarus in perpetual motion? So that poſſibly in the 
of an age or two, the law of a kingdom, and with it it's 


ment, may have as many ſhapes as a ſilkworm hath in the 
| of a year; ſo that they that now live, cannot project 
what laws their children ſhall live, nor the child or grand- 
nderſtand by what laws the kingdom was governed in the 
the father or grandfather ; and thereby the conſtitution 
government, the rules of property, and all things that 
ncerned to have the greateſt fixedneſs that may be, ſhall 
e as lax and unſtable, as if every age underwent a con- 
e viel om a foreign ſtate. And therefore in all times, the wiſeſt 
ers and counſellors have been ever careful to keep the ſet- 
ws of a kingdom, as ſteady and faſt as might be; and 

it was, that, not ſo much to gain obſervance as firmneſs 


on their lawes, they were always ſtiled ſacred, and the people in- 
ſt tig into a venerable eſteem of them, by a pretence that their 
oe ere given from heaven, and therefore not to be changed 


inferior authority. 

Dvermuch tampering with, and changing of lawes, which 
obtained by long uſe and cuſtome, is commonly very un- 
and unacceptable to the people, into whom their ancient 
nd cuſtomes are twiſted and wovenas a part of their nature, 


1catio 
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thoſe d 
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t Onde 

1 of roduceth jealouſies and ſuſpicions of deſigns upon them, 
net vi es a handle to buſy and turbulent ſpirits, to inſinuate unto 
de e bad conſequences that may enſue upon ſuch change, 


entimes begets ſeditious rebellions and tumults, and pre- 
tople's minds for diſtempers. And though poſſibly at the 
nges may be uſhered in with plauſible pretences and quiet, 
bly pleaſe the multitude with wonderful expectations of 


nd en 
for th 
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proche dene fit thereby; yet, when they find themſelves diſap- 
ſt tig and poſſibly ſome unexpected inconvenience emergeth 
day change, then preſently the mouths of people are opened 
ey te innovation, and the higher their expectation is raiſed upon 


ence and promiſe of benefit, the more they are enraged 
Hough inconſiderable diſappointment therein. 

theſe, and many more weighty conſiderations, the wiſeſt 
al times have been very tender and jealous of changes of 
And upon this account, though when William the firſt 
in, he introduced here in England many parts of the 
Norman 
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Norman cuſtoms and laws, yet when things began toſt 
found it not only convenient but neceſſary to reſtore » 
people their old laws, eſpecially thoſe that obtained y 
account and reverence of Edward the Confeſſor. Andy 
the time of H. 3. the clergy endeavoured, but in one po 
that of baſtardy, to introduce the eccleſiaſtical lawes, th 
lity ſtoutly and reſolutely anſwered, Nolumus leges 
mutart. ; 

Therefore it is of great importance upon any altem 
the lawes to be ſure, 9 

I. That the change be demonſtrable to be for the hett 
ſuch as cannot introduce any conſiderable inconvenienc; 
other end of the wallet. - ISR 

2. That the change, though moſt clearly for the better, 
in foundations or principles, but in ſuch things as m 
with the general frame and baſis of the government or 


3. That the changes be gradual, and not too much may be 
or at leaſt more than the exigence of things requires. muſt of ne 
| ; 6 akenly thir 
ented hum 
. | ying of alt 
rery new | 
K. II. will one 
f do anot 
Touching the reaſons and grounds, that ordinarily m — hi 
to this exceſs, and itching after changes in lea F Achirg 
HAVE inthe precedent chapter conſidered the firſta __ " 
J and the danger and inconvenience of it. I ſhall w 3 5 
mine, what are thoſe humours in men, that commoniy in onſliturion 
diſeaſe and inſtability in men in relation to the change eto the 8 
And upon a due conſideration thereof, we ſhall the i der of ie 
what perſons, what tempers and * and nd law reſe 
are at leaſt unſeaſonable and unfit for tuch propoſals; b. it # i n 
thereby a prudent jealouſy, when we fee changes uſlet Tp — 8 
ſuch perſons or diſpoſitions, or at ſuch feaſons or times n hy — 
the pretenſions ma / he plaufible. will ill 1 
(1.) As the nature of man generally is affected with Chae the 
ſo there are ſome perſons and diſpoſitions, that are vou; e 
fond of it, and rather than want it will have it eren! te 8 
things which are moſt ordinarily perniciouſſy hut b k. tceflity ar 
are the form of government and ancient municipal lane very thin 
very ſame itch of novelty and innovation, that carte A and will. 
politions to novelty in garbs and geſtures, or to ne 4 Nance coul 
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thes, carries ſuch when they happen to be in place to inno- 
ons and new faſhions in lawes ; a certain reſtleſsneſs and nau- 
oineſs in what they have, and a giddy humour after ſome- 
t which is new, and poſſibly upon no other account but be- 
ſe it is new, or poſſibly upon ſome over e of the 
elt of ſuch change, though they have no full nor perfect no- 
of what is to be introduced in the place of what they 
ſeate. ä 1 

) A ſecond ground of it is poſſibly fome perſonal miſchief, 
they in their own particular have received by the preſent 
fitution of lawes. For there is in mankind a paſſionate ſelf- 
\ which makes men think, that whatſoever croſſeth them in 
rintereſt or concern 1s unjuſt and fit to be altered. And 
n this account it will be impoſſible for any law to be ſtable ; 


ſity diſpleaſe or prejudice the intereſt of one partie. That, 
h may be preſerves the right and property of one man, may 
muſt of neceſſity croſs and thwart that which another man 
akenly thinks or calls his right: and if upon a peeviſh, diſ- 
ented humour, every man that is croſſed by a law mult be 
ying of alterations, there muſt be no law at all; for poſſibly 
rery new law, that ſuch a diſcontented perſon would intro- 
vill one time or other do him miſchief; or if it do not, yet 
xy do another man a miſchief in his concern, and will as 
h oP him in a new innovation as it could the other in 
4 & , 

) A third ground of precipitate and inconſiderate innova- 
in lawes, is the want of a due conſideration of the true ſtate 
nature of all human affairs, eſpecially in that ot lawes and 
mment, viz. a conceit of a pollibility of framing ſuch laws 
onſtitutions, as might be faultleſs, and exquiſitely accom- 
re to the concerns of the whole community, and of every 
der of it. And hence if there once occur any inconvenience 
aw, preſently away with it, and a new frame or model 
de excogitated and introduced, and then all will be well. 
us is a great error; for it is moſt certain, that when all the 
Im and prudence and forecaſt in the world is uſed, all human 
þ will ſtill be imperfect. There is no wiſdom or counſel 
a, but the wiſdom and counſel of Almighty God, who hath 
e knowledge to foreſee all poſſible emergencies, and hath 
e wiſdom to accommodate and fit every thing according 
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may be very accurate, as we ſee in mechanical works); ye 
not poffible, that any human law can be perfect and faul 
No. Time itſelf, that as we have ſaid is wiſer than all the 
exiſting wits in the world, is not able to foreſee a perfect lay 
will be abſolutely faultleſs. And the reaſon is apparent; beg 
it concerns the manners of many men, which are ſo vary 
uncertain and complicated, both in themſelves and the cim 
ftances adhering to them, that they are not poſſibly to be tu 
fitted. We ſee in the concerns of one man, how various 
actions, his paſſions, his concerns are; how they chanzee 
moment; what new circumſtances adhere to them to-day 
did not yeſterday : and if the ſlate of things be to various 
complicated in one man, how various, intricated and peryle 
will they be with a multitude of men! And if — are v; 
in reſpect of a multitude of men, how various will they he 
a multitude in various ſucceſſions of ages, and the occur 
or emergencies thereof! And lawes are made in relation toj 


multitudes in ſuch ſucceſſions, to which it is impoſſible t reker; 
ſhould perfectly be fit and accommodate. If it be ſquare ow 5 
that it fit ut plurimum, and doth more good, though it pals pe op hs 


pro hocuc et nunc may do ſome harm, yet it is a good hay. 


befides, according to new. emergencies, if they are of mc . 
and importance, there may be tome new appendications pl odete £ 
it without a total alteration of the law; ſuch alterations, WM... hows 
not ſo much conſtitute a new law, as amend the old; oth 4 "Et thin, 
ſtill morally continues the ſame law, notwithſtanding thel e people, 1 
pendications, as the Argonauts ſhip was the fame ſhip at toiſ:.: . ame | 
of their voyage as it was at the beginning, though there ne one iu 
cd little of the old materials but the chine and ribs of it. ¶ were 45 
And now poſſibly ſome m_ ſay, that ſince all human H aſder the N 
imperfect, and only the eounſells and determinations of Alm decial mani 
God are perfect, why then may we not take a ſhort c ople, whi 
dious courſe, and take in the judicials given by God by tit e; as ſome 
of Moſes, and fo avoid that inconvenience of the impe hof their pol 
of human lawes, the poſitive judicial law of Almigit ind, to the 
being ſubſtituted in the place of all other human lawes, With in thei, 
human lawes abrogated and exterminated ? tans, and 


To this I ſay, that moſt certainly the judicial law g" 
Moſes was the law of God, and conſequently a moſt pericd 
according to the uſe and end for which it was defigned ; 1 
perfect wiſdom, as being the production of an infinite u 
But yet this muſt be obſerved in relation to the pert! 
things of this kind. That is in truth perfect, that 1s ph 
relation to its uſe and end, cui nit?! {oef? that may be 
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zppoſite to that end. And if a man be to fit any thing to 
e of any other particular thing, and for a certain determi- 
time, that is ſaid to be perfect, that is perfectly fitted to that 
nd duration, though it be not fitted to another thing or a 
duration; for that were a kind of imperfection, becauſe 
d be redundant and ſuperfluous. 

is being premiſed, I ſay, | | 

Although the moral law, or the law of the two tables, were 
rally univerſal both in reſpect of extent and duration, and 
fore, the uſe being of that amplitude, the divine wiſdom 
| it according to the uſe and extent thereof, both in reſpect 
| people and ages; yet the judicial lawes, as likewiſe the 
or ceremonial, were never in the deſign of Almighty God 
dd farthe? than that people to whom they were given, and 
nger poſſibly to that people than the ſtate of that republic 
nued. It was indeed exactly accommodate to the ſtate of 
people to which it was given; and therein the wiſdom of 
is not only juſtified, but manifeſted and exalted ; for it was 
ly ſuitable to the end it was deſigned. But we cannot ſay 
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m_ fitted, or that there was any need it ſhould be fitted for 
*. er people; for that was not within the deſign of Almighty 
* And this indeed is a circumſtance that ought to be an in- 


ent in the due conſtitution of all laws, that they ſhould be 
umodate to the condition, conſtitution, and exigence of 
eople to whom they are given. Conſequently, inaſmuch 
re be things, peculiar © ; proper to the ſtate and condition 
e people, that are not common to the ſtate of another, nay 
[the ſame people at another time; hence it is ſcarce poſſible 
me one judicial law for all people; or if it were poſſible, 
t were not prudent, becauſe inconvenient. Let any man 
pnfider the judicials given tothe Hebrews, he will find them 
pecial manner accommodated and attempered to the ſtate of 
feople, which would not be appoſite to the ſtate of another 
©; as ſome of their judicials, that referred to the diſtribu- 
of their poſſeffions, to their diſcrimination from the reſt of 
ind, to the redemption of their poſſeſſions, and keeping 
with in their tribes, to their late ſtate of captivity amongſt the 
tians, and the extermination of their practices uſed in 
And divers other particular reaſons, purely concernin 
ate and unapplicable to another, were the moſt wiſe OE 
Jundations of divers of their laws. But yet theſe judicials, 
nere given to them that were not upon an appropriate 
delivered to them, and that are conſiſtent with the frame 
conſtitutions of other nations, have been as far as may be 
nded into, as it _ the judicials of other people, at 
2 taſk 
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AME 
leaſt ſince the Chriſtian reſigion obtained, as the laws H know! 
the degrees of marriage, touching murder, and other HM n 2nd 5 

2. But yet farther it is to be obſerved, that even in thiM:hcrefore 
people, although the text of the judicial law was that vd The) 
the baſis and rule of their government and poliey, yetteirable thit 
dom of Almighty God, even in the very giving of that li the fo 
divers times after upon variety of emergencies, inſtituted Mi or a 
for the accommodation of things in the ſame it:te, ace their re: 
the exigence of things and emergencies, viz. the great offi; reaſon, 
of that people their Sankedrim, and the governors of that bey und 
their kings, which were authorized by Almighty God, and it 
exigence of things required, in the civil or political adm of any t 
tion, though not to change the judicials given by God ills and L 
hand of Moſes, yet to di!criminate, ſupply, and provide I them(clv« 
caſes and emergencies. So that Almighty ' Ged in his the 1 
wiſdom did find, that there was a neceſſity of ſupplements itiey may 
in his own ſtate, according as ſucceſſion of time and ] piece of 
emergencies might occur, and even during the conſiſen 25 the pr 
that policy or republick. „ labour 

3. Upon the whole therefore, I conclude, that that law e, th 
trived with moſt perfect wiſdom for that people, and dur by the 
ſtate ; and therein conſiſted in a great meaſure the wiſdom WI; and if t 
in that accommodeatge&m. But to tranſlate that law to anothe o their o. 
ple, to whom it was not accommodate, were a wrong to the Mund them 
wiſdom. It is moſt certain, the ſpecifical natural law thatied and le 
to birds, is moſt wiſely accommodate to them by the Wh reaſon. 
wiſdom. But for any man to ſay, becauſe it 1s a moſt wilt [enoranc 
therefore it were fit to be uſed by beaſts or fiſhes, were i ieis to alt, 
and wrong the divine wiſdom, by miſapplying it to ſuch? thereby n 
and ſuch animals, for whom it was never intended to be which is 
or law. And though the ſpecifical nature of Jews and GenWiilly or m 
and all nations be the ſame, yet it is certain, that there bran. erro 
were, andever will be, great variety in the ſtates, diſpoi miniſtrat 
and concerns of ſeveral people; ſo that that law, which i, off 
be a moſt wre, apt, and ſuitable conſtitution to one Ml:ichicvou 
would be utterly improper and inconvenient for another. ¶ inconye; 

(4-) A fourth ground of, or rather temptation to, a by that 
tate alteration of lawes already made, is the ignorance Wi and he 
Jawes that are ſo intended to be altered, in theſe that arc HMadtion of 
ſuch alteration ; and this ignorance of the lawes, provouWicf, mak 
alteration upon theſe occaſions. law can 

1. It irritates and provokes men to he angry, againſt that WW prime 
they donot know, nor poſhbly cannot, without the expene re accide 
much pains and time as men are not willing to {pare for there prove, 

l beſides t 
lawes with 
men over 
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it knowledge. And this temptation commonly befalls men 
arts and advanced reaſon, or ſuch as think themſelves fo, 


THI 


8 tow 
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1 the Wh crefore are impatient of and angry with that they do not 
wh They think the lawes are fooliſh ; becauſe if they were 
vet table things, they muſt underſtand them without ſtudy, as 
at do the force of an argument, or the falacy or ſtrength of a 
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jim or a mathematical demonſtration, or other: and they 
L their reaſon is much undervalued, if it be told them, the 
reaſon, and the law is thus; and they are preſently apt to 
they underſtand reaſon, and blame the law, becauſe they 
rand it not, when they think it is below them to be igno- 
of any thing. And upon this account they will become 
s and Lycurgi, and legiflators, and frame a law, that 
themſelves may know and approve, becauſe they make it ; 
25 the Itraelites in the wilderneſs they would have Gods 
they may ſee, that may go before them. And this is a 
t piece of pride, peeviſhneſs and inconfiderateneſs, yet 
25 the pregnant wits of the late times, and indeed of moſt 
s, labour under for it 1s apparent that things, that are 
litutz, though framed with the greateſt wiſdom, cannot be 
m by the light of reaſon till they are firſt learned and ftu- 
; and if thoſe men ſhould compile a body of laws accord- 
o their own fancies or judgment, they poſſibly might un- 
and them that make them, but others cannot till they have 
xd and learned them, though they be never ſo much mal- 
pf reaſon. 
Ignorance of the law prompts men to a readineſs and for- 
nels to alter it ; becauſe they have not a full comprehenſion, 
thereby many times conceive that to be a default in the 
which 1s not ſo, but only in the miniſters or officers that 
nd GeaiBally or miniſterially exerciſe or execute it; and they take 
it there r ar error in the law, which is only a defect or exceſs in 
mini{tration or execution of it. . 
41, poſhbly they may eſpy ſomething that may in truth 
ſcnievous in ſome particular caſe, but weigh not how 
inconveniencies are on the other fide prevented or re- 
d by that which is the ſuppoſed vicious ſtrictneſs of the 
and he that purchaſes a reformation of a law, with the 
lution of greater inconveniencies by the amotion of 2 
ef, makes an ill bargain. As I have before ſaid, no hu- 
aw can be abſolutely perfect. It is ſufficient, that it be 
! plurimum 5 and as to the miſchiefs that it occaſions, a+ 
we accidental and caſnal, ſo they may be oftentimes by 
re prevented without an alteration of the main. f 
( beſides this, there is that contignation, as I may ſay, 
aves with others, that it may be of great importance, that 
men over-haſtily and unwarily go to make an W 
that 
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that which they conceive amiſs in a ſmall matter, the) 
endanger a great part of the main fabrick. As he that wi 
every ſmall matter be altering of his houſe, as he will «x 
meddling and never be at reſt, ſo he may before he is xx 
endanger the whole fabrick, while out of an over-curious ng 
he is unpatient of every little defect. The beſt criſis of am 
teration is this, that though it may procure ſome inconvenie 
yet if it produce an equal convenience, or an inconvenir 
but probably, yea or diſputably, greater or equal to whati 
medies, ſuch an attempt is without more ado to be rejet 
Therefore if in any thing a full comprehenſion and circuni 
tion of all things that are or that may he is requiſite in any a& 
it is an alteration in the lawes. As the philoſoper tells us, 
ad pauca reſpicit facil? pronunciat. . They, that are but! 
ſighted in buſineſs of the law, are more ready with ſpeed 
eremptorineſs to pronounce for its alteration, than they 
ook about them and ſee their whole buſineſs before them. 
(5-) A fifth occaſion or temptation to be changing d 
lawes is ſomewhat a kin to the former, viz. an over-wen 
eſteem and valuation, that a man many times hath of ſomey 
ty new expedjent, that his own fancy or the fancy of 


le, 15 to 

emedied 
hole car 
we muſt 
of time 
nation 
ſubſer vi: 
p or hot 
elore the 
hon in ev 
.) Aſixt 
ons in me 
eible t9 t 
, and lo 
Vain gl 
giſlators 

d be tam 
Ambitio 
one of t] 
ace and p 
n or adm1: 
Fear.) 


hath ſuggeſted for the reformation of ſomething per- cha ©: other 
leaſt ſeemingly amiſs in the law, without a due deep att: is refor 
conſideration of what inconveniencies would attend ſuch vi to remo 
tution. Indeed oftentimes men are in love with the produW4 power 
their own heads; and as they have not the patience or in in the act 
ality to examine it, ſo they are not willing to hear of anyrorerties 
that might interrupt the pleaſure of their fancy, or conta common 
diſparage it, tho” upon never ſo clear and pregnant a rear of thin 
evidence. And by this means men, having their minds nd intere 
upon what they would be at in this kind, ſeldom diſcowt Envy anc 
inconveniencies till they feel them; like boys, that blow ſti at upon 1 
ble out of a walnut-ſhell, which when it is up, run altert, numbe 
their eyes fixed only upon their bubble, and never conſider Withoſe eithe 
ditches they fall into or what breaches they run into in Wl eſteem f. 
purſuit, till they feel the damage which they had not puery enyy ; 
or patience to foreſee. The truth is, if upon the diſcorWWr they pr 
jome inconvemience in lawes the buſineſs were only to profteir hand 
Plaiſter for that fore, the reformation of any law were ve") pt comme 
But the great buſineſs of a reformer is, not only to ſer e, as thi 
remedy be appoſite, but that it doth not introduce ſome i weaken an 


conſiderable inconvenience, or at leaſt with the inconven 
that it remedies takes not away ſome other conſiderable c 
nience, which the former conſtitution before the alt. 
brought with it. For as I before ſaid, the eſtimate that! 
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, is to he made not upon thoſe ſingle inconveniencies ti at 
they emedied, but upon the whole account of profit and loſs, upon 
at wil hole cargo, not upon this or that particular commodity ; tor 
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we muſt remember, that the wiſdom and prudence of a long 
of time and experience hath made a kind of aggregation and 
enation in the tabrick of lawes. One piece is fer the mott 
uber vi ent unto and mortiſed in another, as the frame of 
p or houle is, at leaſt when principals are concerned. And 
gore there muſt be a great knowledze and a vaſt circum- 
on in every conſiderable alteration of the law. 

.) A ſixth occaſion or temptation to alter the law are certain 
ois in men; and becauſe they are of ſeveral kinds, but yet all 
cible to the ſame head, I ſhall enumerate the moſt conſide- 
and lo conclude this chapter. 


> but! Vain glory. - Men are fond to be enrolled in the number 

1 ſpeed riſlators with Solon, Lycurgus, Numa, and others; and 
they ¶ d be tampering upon that account to get a name. 

em. 


Ambition. Commonly the firſt ſtep of ambitious men, 
one of the moſt popular and taking to lift themſelves up 
ace and power, is with Abſalom to be retorming the conſti- 
nor adminiſtrat.on of the lawes. 

Fear W hen men have achieved great power by uſurpa- 
zor other undue means, the firſt thing they ordinarily at- 
t 1s reformation of lawes ; partly ad faciendum tepulum; 
to remove ſuch lawes as fit too hard and uneaſy upon their 
ped power ; but principally to engage the generality of 
in the acting under new lawes, and holding their intereſt 
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f ani voperties under them, and thereby they may be engaged 

on trag common defence againſt the true and juſt power, leſt upon 

x realo n of things into their ancient channel the repeal of ſuch 

ninds nd intereſts derived under ſuch lawes may enſue. 

— Envy and malice at the proſelſors and profe ſſion of the law; 
ow 


that upon theſe accounts, upon the account of their wealth, 
„ number, wiſdom, and the neceſſary uſe of them. Men 
thoſe either they fear, or that have a great advantage ei- 
it eſteem for wiſdom and knowledge above themſelves : and 
ery envy at the profeſſors many times diſcover itſelf againſt 
I» they profeſs, in contriving new ſyſtems and modells to 
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to proltheir hands out that they think at preſent in: though this 
re ver i: commonly ſucceeds to the authors with the like diſad- 
* ge, as the conſpiracy of the limbs againſt the ſtomach: 
, OMe \ 


weaken and ſometimes deſtroy themſelves in the attempt. 
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ment to 


{ this lio! 

C A P. III. moſt nec 

have to 

Touching the other exiream, the cver tenacious bolton ſpe, 
lawes, notwithjianding apparent neceſſity for and and cat 
in the change; the danger and occaſions ihereof. 33 

when 

Y what hath been ſaid in the two preceding chapters, A timo 
would ſuppoſe, that all alterations, amendments, or filters of 
mations, of municipal lawes, were wholly to be interu ds nature 
and no room left for it with ſafety or prudence ; but mation) 
been once ſettled for law muſt ſtand everlaſtingly withou bat 1s an 
reformation or alteration ; and that men were better to Hs pared | 
der the inconveniencies of an old law, than undergo that koncerned 
and inconvenience, which may incurr by any amendma{Whtfully w 
ſuperinduction of any new lawes. ge upon 
And accordingly many wiſe and excellent men have lab it with d 
and ſtill do labour under this extream ; and the motives, rin. Anc 
or temptations to this extream ſeem to be ſuch as theſe: ſhble but 
1. By long uſe and cuſtom men, eſpecially that are agcdfnify and 
have been long educated in the profeſſion and practice ¶ . It is 
law, contract a kind of ſuperſtitious veneration of it bel ſhall not 
what is juſt and reaſonable. And it happens to them as eg of mi 
to the Romaniſts in point of religion, in relation to ancien becauſe 
and ceremonies tranſmitted to them from their anceſtors, Wi of profit 
though they become overburthenſome by their multitu of juſtic 
ridiculous by their vanity or 1mpertinency, or antiquayh A jealou 
the alteration of the ends and uſes for which they were ss amiſs i 
inſtituted or introduced, yet they are zealouſly retained, Hie whole 
to the apparent detriment and oppreſſion of religion itlelt. N detrim. 
accordingly it happens to theſe men in point of lawes. Nee the lay 
tenaciouſly and rigorouſly maintain theſe very forms and of timbe 
ceedings and practices, which, tho” poſſibly at firſt they Ne greater 
ſeaſonable and uſetul, yet by the very change of matters d indeed 
become not only uſeleſs and impertinent, bot burthenſon es be not 
inconvenient and prejudicial to the common juſtice an Perchai 
common good of mankind ; not confidering the forms ani ſecond t 
ſeripts of lawes were not introduced for their own ſakes, vii firſt is 
the uſe of public juſtice ; and therefore, when they becompiWeed, pern 
ſipid, uſeleſs, impertinent, and poſſibly derogatory to the be wit] 
they may and muſt be removed. | ure conſti 
2. An over: jealous fear, that it may be poſſible, that {fore a la 
unthought- of incouvenience may emerge, which may in ſuch an 


ſome unexpected miſchief to the community, and with it ad 
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ſtructed; and that which is good and neceſſary be carried a 
1 ſhall have occaſion to mention hereaſter. 

5. Exemplary miſcarriages, in the late times, of ſu 
have undertaken reformation both in matters civil and eccl 
tical, hath brought a diſrepute upon the undertaking of an 
formation in either : ſo that the very name of reformation 
a reformer begins to be a ſtile or name of contempt and oblog 
fo that men are as fearfull to he under the imputatſon of an 
mer of the law, as they would be of the name of knave or{ 
or hypocrite. WO 

And upon theſe and the like accounts it fares with the lay, 
the ſages thereof as to the point of reformation of the lay, 
it did with the preſent age and the virtueſi of Parnaſſus ink 
line. They dare not meddle with it, but let it live as long 
as well as it can in the ſtate they find it. Only to favet 
credits upon ſuch occaſions, they meddle with ſome little in 
ſiderable things, as they ſet the price upon turnips and d 
ſeed ; but nothing is dared to be done of ule and importance. 

But notwithſtanding all theſe difficulties and obſtruction. By the 
think good and wiſe men may and ought to make ſome pres of fec 
eſſay even in this great buſineſs, and with very good ſu... He! 
both to their own reputation and the publick benefit. M, vrits! 
order to the encouragement therein, I ſhall propound theſ Meiore; to 
fiderations : > none la 

1. We are not without excellent and happy examples o in ſome 
formation in this kind to the general good and advantayr reverſo 
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mankind ; yea, and for the very preſervation of the lawes i ade dive; 
ſelves, which without due huſbandry of them will die of H erable pa 
ſelves, like trees that want pruning. cr gave ar 

The Roman empire was not only ſignal for its ampl Kren 

wer, wiſdom, and ſucceſs, but in a ſpecial manner | Again, | 
awes. Yet in the proceed of 1300 years they grew 10 pert. count 
voluminous and intricate, that there was a neceſſity of me neu 
mation of them. The baſineſs was undertaken by Juſtina ccclefaſt: 
emperor, and committed to about twenty excellent coun. and mas 


and lawyers, Trebonianus being the chief of that 0a 
There were then extant above two thouſand volumes d 
law, and above thirty hundred thouſand paragraphs in verh. 
and among thoſe divers contradictory lawes, very many 
touching one and the ſame thing, very many laws obſole 
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out of uſe and practice. All theſe laws were reviſed, coll ve overt 
and amended by thoſe noble lawyers, and io much as 4 Where kj, 
reduced into thoſe three volumes which we now call C:7/ to bar en 
Civilis, viz. the Inſtitutes, Digeſt, and Code or book of S erthe 2d ! 
and this done in the ſpace of three years, as appears by tie rardſhips, 


rative of this buſineſs in the code ſub titulo de veteri jure * The « 
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worth any man's reading. Somewhat of the like nature 
gone by Gratian in his Decretum, by Innocent in his Decre- 


of iv and by Sextus * and the Extravagants in the cannon law. 
Dc nc fall not need, nor is it indeed pertinent, to bring in 
of an Wl... examples. Our own country affords us moſt apt inſtances. 
nation 


iwardthe firſt, a moſt wiſe, powerful and valiant prince, our 
o Juſtinian, did make as many, and as great and as happy 
Lions and reformation of lawes, as might be. If we look 
Wales, he took a ſtrict examination of all the laws of that 
r after he had ſubdued it, eſpecially thoſe of Howell-Dha, 
eat Britiſh Lycurgus; and he made a moſt excellent altera- 
and amendment of the whole ſyſtem of their law, as appears 
e ſtatute of Ruthland 12. Ed. I. And concerning the refor- 
of the Engliſh lawes, let any man but read the ſtatutes of 
me, he will find as great, yet as happy, alterations, as almoſt 
e imagined. Let us but take an eſtimate of ſome. By the 
e of Gloceſter he gave an action of waſt, where none before 
and he fixed the juriſdiction of great courts to 40s. and up- 
s By the ſtatute of Weſtminſter the 2d, he altered the nature 
tes of fee conditional at common law, which bred a great 
ge. He ſettled the proceeding in ward, quare impedit, re- 
ns, writs of meſne 3 gave ſcire facias and el-git where none 
tefore; took away age in cui in vita; gave a quod ei deforceat 
e none lay before; took away the effect of a collateral war- 
in ſome caſes without aſſets; gave receipt to the wife and 
nreverſion upon default; took away eſſoins in many caſes; 
ade divers other notable alterations, which turned about a 
erable part of the adminiſtration of lawes; and by the 24th 
er gave an outlet to ſupplemental remedies upon new emer- 
es, ne contingat, quod curia regis deficiat conquerentibus in juſ- 
Again, he prohibited the alienation of lands in mortmain; 
the country liable to anſwer for robberies committed; pro- 
the new creating of tenures ; and limited the juriſdiction 
ecclefiaſtical courts, and of the Marſhalſea and other courts. 
and many more acts made a very great alteration in the 
and to very good purpoſe. 
de time of Ed, 3. non-claime upon fines taken away; plead- 
n Engliſh; fraudulent conveyances remedied; executors 
cutors enabled to ſue 3 actions given for executors of goods 
away in the teſtator's life-time 3 and many others. 
ve over the many alterations of the law in the time of the 
diate kings, and come to H. J. Then fines with procla- 
as to bar entails, and ſo in part to repeal the ſtatute of Weſt- 
the 2d ; proviſions to charge the lands of ceſtui que uſe 
nardſhips, ſtatutes, &c. 


* The Sixth Book of the Decretals is meant, —ED1ToR. 
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In the time of H. 8. the changes were yet greater th; 
any time after Ed. 1. For firſt, as to Wales, he new- mol 
the frame of it's government by the ſtatutes 26. 27. and 30 
Again, as to a very great concern, as I may ſay, the law re 
a very conſiderable alteration; the ſtatute de donis conditin 


MEN! 


ng of the 
upon it 
But yet 

ormed ir 
are ſome 


being abrogated as to the attainder of treaſon; all uſes en H eſſarv tc 
into poſſeſſion, eſtates made to paſs by deeds inrolled ; WM we mu 
made more clearly effectual to barr entailes ; recoveries in Wakes, bi 
caſes invalidated ; atturnement in many caſes rendered and th 
leſs ; diſcontinuances of lands in right bf the wife rem be or a 
entry given againſt deſcents in many caſes ; all lands ma ended if 
viſcable by will, which were not before but by particula Hpealed, 
toms ; jcofailes and miſpleadings reQified 3 monaſterie only as t 
ſolved. n this re 
Theſe and many more conſiderable alterations of the WW lawes be 
made and ſucceſsfully continued to this day, come we . 1. \ 


the time ot queen Elizabeth's lawes for amendment, for 
of error upon judgments in the king's bench, againſt fraud 
conveyances, againſt bankrupts. "Theſe and many more 
made very great alterations in the law, yet without any ſud 
mal effect, as the melancholy objectors would ſuppoſe, but 
ppy and uſeful for the public good. And the reaſon 
ecauſe wiſe men had the management of theſe great cha 


and fau 
rkable ar 
othe thin 
pd in its 
rencies tl 
nes obſol 
or incon{ 


they were not done raſhly, nor haſtily, nor inconſide x of occa 
but upon due and weighty advice and conſideration ; and lawes, . 
have been practiſed ſucceſsfully. The truth is, for the nnd poſſi 
forty years, little hath been done of this kind; the times {ated, ar 
tumultuons and not ſeaſonable for it; and indeed there Mon in E 
more need by reaſon of that intermiſſion and chaſma, that in the ti 
what of this kind ſhould be done. time of E 

The ſecond conſideration is this, as all ſublunary thin by any 
ſnbject to corruption and putrefaction, to diſeaſes and t ſtate of 
even lawes themſelves, by long tract of time gather . Nay, 
diſcaſes and excreſcences; certain abuſes and corruption, that 
into the law, as cloſe as the ivy unto the tree, or the rult that it ca 
iron, and in a little tract of time gain the reputation ion brot 
part of the law. So that a great and conſiderable part ii the ſtre 
reformation, that is pleaded for, is not ſo much of the ¶ len a ne 
of abuſes and corruptions, and wens and excreſcene N by the | 
delays and formalities and exactions, that do adhere to th ed years 
and will in time ſtrangle and ſtifle it with its clo eim when 


rence to it. And when theſe dear and profitable e The 
rances, and ulcers are looked after, preſently thoſe, Merce; th 
concerned in the profit thereof, or do not duly diheties ch 
between the law and its abuſes. and diſeaſes, cry on lome x 


deſtroy ing the law, and altering of the law, when in truth! 
. L. 


TI 


ter th 
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ax of the law from thoſe eneroachments or abuſes that are 


w. mai upon it or brought into it. | 

nd 34 But yet farther, I do not think, that the only things fit to 
aw reormed in the law are the abuſes and corruptions of it; but 
nditin irc ſome things, that are really and truly parts of the law, 
ſes exto eſſary to he reformed as the errors or ahuſes of it. 


ve muſt remember, that lawes were not made for their 
lakes, but for the ſake of thoſe who were to be guided by 


olled ; 


ries inf 


dered of; and though it is true they are and ought to be ſacred, yet, 
e rem be or are become unuſefull for their end, they muſt either 
ds mai ended if it may be, or new lawes be ſubſtituted, and the 
rticula Mpealed, ſo it be done regularly, deliberately, and fo far 


aſtetie NMonly as the exigence or convenience juſtly demands it.— 


n this reſpect the ſayingis true, ſalus populi ſuprema lex eſto. 


of the WF lawes become or are unuſefull to their end upon two ac- 
we don 1. When in their very conſtitution and fabrick they are 
it, for Wand faulty, and unjuſt, and impoſſible to be born without 
iſt frau able and common inconvenience. I ſhall not apply this 
7 more Wſſothe thing in queſtion. —But 2dly, when a law, tho' never 
any (uid in its felt inſtitution, yet by reaſon of ſome accidental 
ole, hu encies that do moſt uſually happen in tract of time, either 
reaſon Mes obſolete and out of uſe, or weak and unprofitable to its 
eat cha or inconſiſtent with ſome new ſuperinduction that time and 
-onfider x of occaſions have introduced. And as this is moſt clear 


lawes, ſo in our Engliſh lawes we ſhall find, what was in 
and poſſibly very effectual in its time, is now deſerted and 
ated, and utterly unapplicable to the preſent ſtate of admi- 
ton in England. Glanville wrote a ſyſtem of our Engliſh 
in the time of H. 2. Bracton in the time of H. 3. Britton 
time of E. 1. Let any man read them, and ſee, whether 


n; and 
for thek 
e times 

there 
a, tha 


ry thing" by any means accommodate that adminiſtration to the 

and t ſtate of things, or the preſent regiment or order of things 
ather oſt. Nay, if we come to the year-books of the time of E. 3. 
ruption Win, that knows any thing in this kind, will moſt certainly 


that it cannot fit us; for where is there now one aſſiſe or 
tion brought, unleſs where they have no other remedy ? 


he ruſti 
tion of 


e part i the {ſtream of things have, as it were, left that channell, 
the ken a new one; and he, that thinks a ſtate can be exactly 
eſcence by the ſame lawes in every kind, as it was two or three 
re to thaſed years ſince, may as well imagine, that the cloaths that 


; cloſe ¶ im when he was a child ſhould ſerve him when he is grown 


table e The matter changeth the cuſtom; the contraQts the 
hoſe, Merce; the diſpoſitions, educations and tempers of men 
ly diu reties change in a long tract of time; and fo mull their 
cry on ſome meaſure be changed, or they will not be uſefull for 


their 


1 truthit 
rl 


and that begets ſuits and expence. It muſt neceffarily c 
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their ſtate and condition. And beſides all this, as I befyr 
time is the wiſeſt thing under heaven. Theſe very! 
which at firſt ſeemed the wiſeſt conſtitution under heaven, 
ſome flawes and defects diſcovered in them by time. M 
factures, mercantile arts, architecture and building, and; 


MENT 


1 
nd judic 
uch go 
nlue; ar 
ſibly be 


ſophy itſelf, receive new advantages and diſcoveries by i ceiſlati. 
experience; ſo much more do lawes, which concern the - lo 
ners and cuſtomes of men. 0 | ny an. 

All that, which I contend for in the firſt and ſecond c Tre 
is, not to render lawes of men like lawes of nature fixedan 33 
alterable, but that it be done with great prudence, advice, Mor ſup) 


and upon a full and clear proſpect of the whole buſineſs, will ha 


4. But yet further, by length of time and continuance vi de 
are ſo multiplied and grown to that exceſſive variety, that ther d 
is a neceſſity of reduction of them, or otherwiſe it is not ma by a wiſ. 
able; as we have before obſerved touching the Roman Mat be f. 
which ina tract of 1300 years grew to 2000 great volume And ch 


the reaſon is, becauſe this age for the purpoſe received fra 
laſt a body of lawes, and they add more and tranſmit the 
to the next age, and they add to what they had receint 
tranſmit the whole ſtock to the next age. Thus as the rol 
a ſnow-ball, it increaſeth in bulk in every age, till it be 
utterly unmanagable. And hence it is, that even inthe | 
England we have ſo many varieties of forms of convey 
feoffment, fines, releaſe, confirmation, grant, attornment, 
mon recovery, deeds, enrolled, &c. becauſe the uſe com 
at ſeveraltimes, every age did retain ſomewhat of what ws 
and added ſomewhat of it's own, and ſo carried over the 
product to the quotient. And this produceth miſtakes. | 
perchance uſeth one ſort of conveyance, where he flo 
uſed another. It breeds uncertainty and contradiction ot 0 
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norance in the profeſſors and profeſſion itſelf z becaule ti 
lumes of the law are not cafily to be maſtercd. 

5. There be in the law to this day ſomethings contin 
which, though poſſibly of ordinary uſe or occurrence, 
miſchievous when they come to be uſed, and would not # 
miſſed if taken away, and which I ſhall in the purſuit ot p 
lars evidence to the ſatisfaction I belicve of every knowing, 
ſidering and unprejudiced mind. | 

6. I ſhall add but this one thing more, that it may jul 
feared, that if ſomething conſiderable for the re formation 
amiſs in the law be not done by knowing and jndicious 
too much may ſome time or other be done by iome, iti 
of envy at the profeſſors, or miſtaken apprchenſions : 


THI 
before 
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is The amendment of things amiſs timely, by knowing, 


very va judicious men that underſtand their buſineſs, may do 
caver, uch good, and prevent very much evill that may other- 
As luc; and when the buſineſs is begun by ſuch hands, it 
„ andy ſibly be too lateto allay it. And although it be true, that 
by tn egiflative power 1s eſtabliſhed there be many reſerves to 
ern the i: or ſtop ſuch an inundation, yet we know not how high 
pick neceflities of ſupplies may ariſe, conſidering our many 
ond cl :dertakings in the kingdom: and it is no new thing to ob- 
axed airy hard and unreaſonable terms granted as the - and 
advice, WW of ſupplies, when they cannot be had upon eaſier terms. 
ls, will have this plaufible pretence, that the judges and 
wuance . will do nothing to the lawes, and therefore it ſhall be 
„ that x other hands. Such a humour would be more eafily pre- 
not ma; a wiſe and ſeaſonable undertaking in this kind, which 
oman rot be ſo cafily diverted or allayed, if once it ſhould be 
plumes, And thus much ſhall ſerve for this chapter. 
ved fron 
nit the 
receive 
the rol 
ill it be 
. „ SV 
convey 
amen, lings neceſſarily to be premiſed touching the matter, the 
" * wr, the perſons, and the ſeaſon of public undertakings, 
ow. the Wi formation of the lawes. 
kes. 
e fnougg what hath been ſaid in precedent chapters, it ſeems 
on ot parent, that, as on the one fide ſome things may he fit 
arily ci ne in relation to the amendment of the lawes, yet on the 
cauſe Me it is neceſſary, that exceeding caution be uſed as well 
the matter, as the manner how, and the perſons by 
s cont and the ſeaſon wherein ſuch a reformation may be made. 
ence, Me are two extremes before obſerved; and he, that can 
d not a courſe herein between them both, hath attained the ma- 
uit of e only with this caution, that if there muſt be an error, 
nowil;, rather in the defect than in the exceſs. We know alrea- 
oc of what is. We know not the worſt of what may be 
may juices. And therefore, before I come to particulars, I will 
mation ome general cautions in reference to the matter, man- 
ion: nons, and time or ſeaſon of ſuch an undertaking. 
e, eile 
ons or I. For 
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I. For the matter, that may or may not bear an ar 
or alteration, theſc things mult be obſerved. 

(1.) That nothing tend to the alteration of the governy 
any meaſure ; for that were to introduce ruin and confuß 
reformation ; as late and ſad experience hath abundanj 
denced. 

(2.) That nothing be altered that is a foundation or gr 
integral of the law; tor theſe are very ſound, and ought 
touched, leit the whole fabrick ſhould be endangered. WV, 
do herein, as a wiſe builder doth with an houſe that hat 
inconveniences or is under ſome decayes. Poſſibly heres 
a door or a window may be altered, or a partition made; 
long as the foundations or principals of the houſe be ſound 
muſt not be tampered with. The inconveniences in the 
of ſuch a nature, as may be eaſily remedied without uni 
the frame itſelf; and ſuch amendments, though they ſeen 
and inconſiderable, will render the whole fabrick much 
ſaſe and uſeful. But of the particulars in their ſeaſon. 

II. Touching the manner and perſons, theſe things a 
obſerved. | | 

(1.) That it be done deliberately and leiſurely. Anat 
conſideration will every day ripen the judgement of thi 
ſhall be employed in ſucha ſervice farther than they can 
imagine. 

(2.) Let every point be fully debated and impartiallye 
ed, before it fix into a reſolution. 

(2.) What can be done by the power and authority ofth 
and judges, without troubling a parliament for ſuch thing 
truly this would go a very great way in the reformation d 
amiſs in the law, and ſuch as are of this nature ſhall be! 
in the particulars hereafter mentioned. For ſometimes 
out, that an unneceſſary application to parliament, in th 
are otherwiſe curable, breeds unexpected inconveniences 
the poet ſaith of miracles I may ſay in this caſe : 

Nec Deus interſit, niſi dignus vindice nodus 
Inciderit. 
(4.) In theſe remedies, that are given by parliament, | 


} 


particular, and as little left arbitrio judicis as may be. N thus pre 
a remiſſion, forward men will do too much when much eceſſity 0) 
their power; but wiſe and cautious men will do too little. We times h 
a remedy therefore will be hurtful, not uſeful. But wit MW thus 1 
neſt men defire to underſtand their rule; though ſome ite mar 
of ſuch a nature, as muſt in the particular application q Touchin 
be left to the j udges and officers of courts, as the form Med, tha 
delling of writs, proceſs, pleadings, and other procei r. I. 


conformity and ſubſervience of what is to be ſettled by a 
in this behalf. 


| 


AMENDMENT OF LAWES. CAP. IV. 253 


x.) Let no lawes of this nature have a retroſpect; but let 
4 time that they ſhall be put in execution, have ſuch a proſ- 
as men may not be ſurprized by the change of things, but 
ve bc fitted and prepared for and conuſant ot it. | 
nu) In the preparing and paſſing of theſe lawes, I would 
dan theſe methods were obſerved, viz.—1. That it would pleate 
ing, with the advice of both houſes of parliament, to re- 
the judges and other ſages of the law to prepare bills; that 
be fi for the reformation of the law againit the next ſeſ- 
For as I would not have any man intermeddle in fo great 
eſs without a moſt authentic injunction by the king and 
upreme council, leſt he ſhould come under the prejudice 
buſy body or an undertaker ; ſo on the other ſide; I think, 
erſons are ſo fit to be employed in the firſt digeſtion of ſuch 
neſs, but ſuch as know what beſt belongs unto it, and 


1 or ph 
ight n 
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at hath 
here « 
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ut uf may be gone with ſafety and convenience: and as it 
ey ſeen an unworthy thing, eſpecially in a judge, to prefer his 
much ntereſt or profit, or the intereſt of the courts or officers 
on. hurts, above the public benefit, ſo it were an unworthy 
ings aug to ſuſpect ſuch a buſineſs in thoſe, who are intereſted with 
res, liberties and eſtates of the people in their judicial em- 

An A ents. 2. Such bills ſo prepared ſhould be preſented to the 
of tho of commons in the firſt place; becauſe they repreſent in a 
ey can Wl ſnecial manner the common intereſt of the people. 3. 
ſuch bills are twice read and committed, and have been 

tially or twice particularly debated at the committee, it may be 
it to call the judges to a ſolemn debate at the committee of 
ity olth ouſe of commons, where they may give the reaſons, why 
h thin» iro ſo far, and why no further; and that their opinion be 
ation "touching any alterations or amendments offered, and the 
all be s in relation thereunto ; for it many times falls out, that 
netime dz good and profitable bill is ſuddenly ſpoiled with a word 
„in tha or a word expunged, which would be prevented, if the 
niencts ers of the bill were firſt heard to it; and thus many a 


aw is loſt, or not retrieved again without many meſſages 
F pferrences between the houſes. 4. When the bill comes 
lords and is twice read and committed, it were fit, that 


zment, k judges attend the committee for the reaſons above given, 

be. UW: thus prepared and hammered would have fewer flawes, 
much "-cllity of ſupplemental or explanatory lawes, than hat 

oo little. We times happened. | 

— thus J have at once abſolved the generals, that relate 
ome til 


dthe manner of the reformation and perſons by whom. 

Touching the time or ſeaſon for ſuch a buſineſs, it muſt 
ved, that it is not every parliament that is fit for ſuch a 
. I. x buſineſs, 
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buſineſs. When either the times are turbulent or hyſy, s Th 
when other cccafions of ſtate are many, great or importan, WW but 
is not a ſeaſon tor ſuch an undertaking ; for it is not ys woul 
among ſuch hurries cf buſineſs, there can be that attenthoſe, t 
upon and attention unto a buſineſs of this nature, as int to pro 
requires. It muſt be in ſuch a time, when there is great i by the 
quility at home and little engagement abroad , that the requirec 


now | 
ment r. 


t I knoy 


ment may reſolvedly, patiently, attentively, and con 
apply itſelf to the work. Otherwiſe it will not he at all d 
or not half done, or perchance over done, which is worlt 
if not done at all. 

In the late troubles there was very great earneſtneſs, hy 
who had gotten the power in their hands, for the reforn 
of things amiſs in the law. And I do verily believe, tha 
thing might have been paſſed in that kind, that pruden 
knowing men would have offered. Nay, poſhbly ther 
ſcarce any thing, that could have been offered introdudo 
any altcration, but would have been 2 ſwallowed. 
that, which wiſe and honeſt men do now defire, they dit 
induſtriouſly decline; and they did rather chuſe to of 
the propoſal, or the paſſing of thoſe things, which poſlidh 
the matter of them might be good and uſeful, than an 
to promote or advance them. And the reaſons were pt 
pally theſe : 1. Becauſe the ſtate and conſtitution of the 
vernment was then fixed upon a tottering and unwatrat 
hafis 3 ſo that any lawes, that according to the mode of 
times were paſſed, would be but ſnares to mens acting 
eſtates, and involve the generality of men and their eſtate 
p"opertics in a very dangerous condition, if ever thin 
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II. I ſhall 


Inconver 


turned to their right conſtitution, And we very cally i... 
gli L l ow of . % 
the difficulty of ſettling former things upon the king's 1 ſhal 
which would have been infinitely more difficult, if the ing and « 
0 


a . F . * 0 8 ic 
nary method of adminiſtration ot courts rules and lawes, — 


ing eſtates and properties, had undergone that alteration 7 ſhall 

was defired by thote that were then in power. 2. B. 

was evident, that there would have been no one thing L. I ſhall 

ohſtructive to the king's return than ſuch a courſe ; e on of ſtat 
- - . 3 6 a OU . 

a ſudden, all mens properties, eſtates and aſſurances wou wedy it. 


much reſted upon ſuch new lawes, and have engaged tit 


munity upon an account of their common intereſt to hat epics 


ſunported that power which introduced thoſe lawes, Me of , 
they were ſo much concerned. And the truth was, tl Fly 
the great reaſon, the myſtery, why reformation of tht — of 
was fo much deſired by thoſe then in power; and on then bi: 6:4 <q 


fide, as indnſtriouſly and warily declined and ſhilted QF , 


many good aud knowing men that were reſpected i 
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The things deſired were many of them for the matter 
; but the end and deſign and the ſtate and condition of 
7s would not allow of ſuch an undertaking. And there- 
thoſe, that were ſolicited to undertake that buſineſs, rather 
to propound ſuch things only to be done, as might be 
by the power of courts of juſtice, but declined whatſo- 
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rtant, 

Not Pod 
attend 
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great! , A 

the required a new law to authenticate it. : 

| conf now things are ſettled upon their right baſis, and the 
it all nent returned to its original conſtitution, the ſeaſon for 


woe Know, may be well enough for ſuch an enterprize. 


reform 
e, that 


prudent 


. 


y ther | | 
_ rning the particulars, that would be fitly and ſafely 
_ „d, and in what method they ſball be profecuted. 

e to 1 TER this large preamble, I ſhall now deſcend to parti- 
1 pol culars that would require reformation ; and that I may 
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ed the more clearly, and as much as I can avoid omiſſions 
ngs that are of moment, I ſhall purſue this method; viz. 

 Iſhall conſider of ſome inconveniencies in the manage- 
nt of the king's revenue, and the means how to rectify it. 


inconvenience of ſuits and actions as the preſent ſtate of 


ö 


ng and charging of eſtates in lands, and the means 
to remedy it. 
I ſhall conſider the inconveniencics in pleas of the 


n. 
L. I ſhall conſider the inconveniencies in the preſent col- 
In of ſtatutes and books of the law, and the means how 


1 
es 00 Wnedy it. 
aged kne 
tereſt 10 BW te ippears to have been left imperfe@ by lord Hale; the only courts o8 ele. 
Wes, Wi enencer of which he diſcourſes, being the county court and the court of 
was, th Pe. As to the four following heads, to which hie diviſion extends, the 
of the manoſcr\pt from which this treatiſe is taken, is wholly deficient. But ia 
, anuicript of lord Hale on the Amendment of the Lawes, which ſeems 
d on the en his firſt eſſay on the ſubje&, there is a chapter on the books both of the 
hiſted tmmen law, with 2 view to the reduction and digeſt of them,—-EgiTor. 


ected in T2 As 


|. I ſhall conſider of the inconveniencies relating to the } 
ts of juſtice, and the means how to remedy it.* 
Il. I ſhall confider the inconveniences in the 2 


Is ſtand, and the means how to remedy it. 
V. I ſhall confider the inconveniencies relating to the 
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As near as I can, I ſhall purſue this order 3 and hecaut 
things remediable will be of a mixed nature, I ſhall, x | 
through particulars, ſhew, what are remediable by the » 
and agreement of the courts themſelves what by act of jy 
ment. And in purſuance of theſe particulars, I ſhall x 
every particular fſhew, 1. The inconveniencies. 2. The x 
dy. 3. The debate of the conveniencies or inconveniz 
of the remedies propounded. 

E ſhall, as near as I can, hold to this method; thourk 
fibly the coincidence of particulars may here and there 


AME 


could v 
expo! 
owners 
ey are 
Wu kept. 
ut I wo 
the fam 
b, whic 
rent. 

his rent 


me to depart from it. And fo I proceed to the particular, Wn; com: 
ſtay, wl 
hat thoſe 
— 1 — - a third 
were re 
thereof. 
CA F. - Vh and is a 
I coulc 
; : 3 g | improve 
Concerning thoſe inconveniencies, that are in the mum ies, nor 
of the king's revenue, and the remedy there. Wii not be 
5 ears; hut 
I. T HE king hath ſeveral ſmall rents ariſing diſpeſi lach fine 
8 ſome out of whole townſhips, ſome out of pa of the 
lands. They are for the moſt part known by cheſe name e years a 
z—1. Vicountiel rents, which ariſe to a pretiy ſum, but eie cates 
ceſſively loſt, becauſe they are but ſmall, and not well ee it come 
where to he levied. Theſe are under the ſheriff's coll ot his lat 
and are for the moſt part within the charge of the p ent demeſi 
Chantry rents, ariſing by ſmall ſums of 6d. 12d. 2d. Mered, wo 
of ſeveral lands; and theſe are within the charge of revenue, : 
and auditors, and in reſpect of their ſmallneſs, diſtant ther reven 
uncertainty of the things charged, being vents in gf. Touchi 
rarely parcel of any manor, not yet farm rents, only aitroubleſon 
abont 6000l. per annum. Mage, an 
Theſe rents indeed are rather a burthen to the king W"cluſion g 
profit—1. In reſpect of the charge of their collect al impro 
re ſpect of their obnoxiouſneſs to be loſt. vhich ye 
And they are a charge to the people many times H it ma. 
the rent; for if they chance to be behind, the offce Qi len in x 
ing exacts mote for the diſtreſs than the rent comes ui 
many times the charge of the acquittance or bring!n3 ome 
rent to the audit is more than the rent comes to. Inerepalſed in 
the vicontiels they are a charge to the ſheriff in collecting r, 
otee-t; 


one time or other is caſt upon the king. r 


— — —— — 
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could wiſh, that theſe ſmall rents and rents of this nature 
expoſed to tale and ſoldè. The king might ſell them to 
owners of the lands chargeable with them at as good rates 


THE 
hecauk 
Il, as I 


th 1 
: of | "re worth, or I am ſure a better value than they are of 
| { ll kept. : 4 , b 
The it I would not have the king's revenue impaired there Ys 


the fame to be forthwith laid out in purchaſe of demeſne 
;, which may be ſet from ſeven years to ſeven years at a 
rent. 

his rent will every ſeven years improve and amend, as 
ng commerce and people increaſe ; whereas quit-rents ſtand 
tay, whatever improvement fall upon land. And hence it 
hat thoſe quit-rents, which poſſibly at the firſt reformation 
a third or fourth part of the value of the lands out of which 
were reſerved, are not now the fortieth nor the hundredth 
thereof. Beſides, this could not be loſt, as the quit-rents 
and 1s a more honourable and profitable revenue by much. 

I could with ſome of the king's parks, foreſts and chaces 
improved. But then I think, that none of the king's de- 
es, nor any of his lands that are not parcel of manors, 
d not be lett out at ſmall rents, and for lives or long terms 
ears; but that either they be let at rack rents, or at leaſt 


Invent 


though 
there 9 
ticular, 


mana 
ered. 


+ diſpeſſi och fines as would conſiſt with a reſervation of the full 
of parity of the value by the year, and for terms not exceeding 
name: e years at moit. For moſt plainly the fines that are taken 
„ but ele caics ſhrink to nothing, paſſing through ſo many hands 
t well ¶ Ne it comes into the exchequer ; and the king's yearly reve- 
* coll of his lands is thereby reduced to very little. Whereas the 
the pinWſent demeſnes and the new acqueſts of the crown, if thus 
2d. Mored, would ariſe to a ſtable, fixed, great, and honoura- 
re of revenue, and would not be ſubject to that loſs and flux that 
diſtand ber revenue is. : 

in go Touching lands left by the ſea, we find very many and 


troubleſome ſuits 3 the ſubje& vexed ; that projectors make 
nage, and the king bears the undeſerved odium of it, and 
ncluſion gains nothing elſe by it. And yet it is poſſible, 
lt improvements may be gotten from the ſea in ſucceſs of 
; Which yet may be encroached by the adjacent owners. 
Ink it may be a juſt and profitable law, that thoſe that 
been in poſſeſſion of ſhoars and relicted lands for forty 


only 4 


e king 
lectiot 


nes hun 


officer 0 


mes unt 
ringing "rd Hale makes a like propoſal in the printed treatiſe by him on Sheriffs Ac- 
10 oe p. 108.— The propoſal has been executed in part, 1. under the ate 


ere palled in the reign of Charles 2. to facilitate the (ale of fee - farm and other 
0; the crown, ſuch as lord Hale refers to; and 2. under an act of the preſent 
Fative to fee farm and other rents within the ſurvey of the duchy of Lancaſter. 
Cha. 2. c. 6. 21. and 23. Cha. 2. c. 24. and 19. Ceo. 3. c. 46. —ED Iron. 


years 


llecting 
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years laſt paſt, ſhould quietly enjoy them without queſtian: 
that there ſhould be ſet up poſts and marks round * the 


ary AMET 
V, as an 


dom for the diſcrimination of what is now held from why ey for h 
be afterwards acquired, to the end that what lies with by th 
extent of thoſe bounds may unqueſtionably be the king tenths, al 
cepting only ſuch ſalt rivers, where the ſubje& hath by ora the pipe, 
preſcription the river, itſelf and conſequently the fluvialia; There 
menta. and rec 
IV. I think theſe multitudes of officers, that are emploi hands 
the collecting and receiving the king's revenue, mult k; d, whic 
trenched. The truth is, their multitude is a burthen ho he reven: 
the king and people; for the faſhion hath always unde e fit, tha 
been, that, tho' new officers are made, yet the old are ret <<<! * 
and ſo the revenue ſhrinks while the officers ſwell. Dae of 1 
I do not know, but that the whole inland revenue ¶ ee rec 
crown might be anſwered with one half and leſs of the offi) The 
that are employed in it; and a great part of it might H and mit 
ſwered, as the monthly aſſeſſments were, which brougf". © P*Y 
their money roundly, and without the great charge and ei ectificd, 
and uncertainty which we find in the ordinary way that i: WP bollows, 
And yet upon ſupers retained upon accounts the ſame pilli**: 
might iſſue as now. There 
But to deſcend yet to more particulars. that re 
(I.) I ſee not to what uſe the treaſurer's remembram i ® all : 
nor thoſe ſeveral officers that are dependent upon it. The tance on 
neſs of that office may with equal eaſe and greater cone Pu 
and certainty be diſpatched by the king's rememhrancer a ed know 
officers ; eſpecia!ly if thoſe multitudes of Engliſh ſuits Men? 
exchequer- chamber by Engliſh bill were abated, and af excheque 
hand uſed for the abridging of thoſe ſuits to ſuch only, uM” of th 
cern properly the king's revenue, the officers of the cou of the 
thoſe that were really debtors, accomptants or fee farmers! e, and { 
ſome conſiderable fee farm; for it is now apparent, ti: pleaſure 
great buſineſs of the king's remembrancer's office are ſuits Wpatch 3 
exchequer-chamber, purely concerning private perſons al”, dra 
tereſts, wherein the king is little or nothing concerned; a, hath tl 
upon the fictitious titling of bills as debtors or accompl not live 
where really there is no ſuch thing. mued ? { 
(2.) I ſee no great uſe of the ſeveral officers relating tharge or 
tenths and firſt-fruits. Thie whole buſineſs might be br . omi 
into thę offices of the auditors of the revenue, and the} leſs charg 
remembrancer, who might make out proceſs iu the ſame " things 
ner as the remembrancer of the firſ}-fruits doth ; and tie poſſibly 
tors of the revenue might take accounts, and the accounts! offices te 
go in the ordinary track of other accounts in the exchequs rr 
But if that revenue ſhould continue in that ſeparate n 1 
doth! 


as now it is, yet there be two things, that would require 


* 
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eſtion; 
ut the h 
n what 
king's, 
by pr 


Talia i 


ry amendment, viz. 1. The receiver to be wholly taken 
7, as an unneceſſary officer, unleſs it be to keep the king's 
ey for his own bens fit; for the receipt may as well be ma- 
d by the remembrancer. 2. The accounts, eſpecially of 
tenths, are without any controll. They may well run down 
the pipe, as other acc unts do. 

There is a great defect in the tedious method of the ſhe- 
and receivers accounts; for they keep the king's money in 
r handis from the time of their receipt till their accounts 
d, which is many times a year and more after it is received. 
he revenue ſhall cont.nue in that way of management, it 
e fit, that theſe accomptants ſhould pay in their money as 
receive it, or be charged with intereſt to the king, after 
rate of ten per cent. for the ſame, from the time of their 
tive receipts. 

The comptroller of the pipe was inſtituted for a good 
and might be of good naſe. But as it is now managed, it 
1 empty piece of formality, and of no advantage. Let it 
ectified, or taken away; and the beſt rectification would be 
t follows, for that would ſpeedily retrench a multitude of 
es. 

There are at this day in the exchequer many great offi- 
that receive the profit and fees of their office, and either 
a at all attend it, or know not what belongs to it, but only 
hance once a term fit with ſome formality in their gowns, 
never put their hands to any bufinets of their oſſices, nor 
ed know not how. For inſtance the king's remembrancer, 
receiver and remembrancer of the firſt- fruits, the uſher of 
exchequer, the chief marſhall of the exchequer, the cham- 
ans of the exchequer, the chief c'erk of the pipe, the con- 
er of the pipe, and ſome of the auditors that I could name. 
ſe, and ſome other nominal officers, are great men, enjoy 
pleaſures, underſtand not or attend not to their offices, 
Ulpatch all by deputics ; and by this means an unneceſſary 
ze is drawn upon the king and his people, for the chief 
r hath the profit, and the deputy he hath ſome, or elſe he 
not live. If theſe officers are not neceſſary, why are they 
mued ? If they are, why ſhould they not be executed at 
charge only which accrues from the deputy, and the benefit 


e nominal officer that doth nothing be retrenched as a 
leſs charge? 


l 


ie things that would be convenient in this buſineſs, which 
d poffibly remedy it, are—1. To reduce the perquiſites of 


emplayt 
mult he 
then bot 
s unha 
are reta! 


enue 0 
f the off 
might | 

brough 
and ex 
that 151 
ame p 


-mbra 
The 
conven 
incer al 
ſuits it 
and a|t 
nly, 2 
e Courts, 
armers1 
ent, tie 
re ſuits! 
rſons at 
ned; 1 
accompt 


lating if 
t be br 
nd the 
e ſame 


and the . 

counts! offices to ſuch a medium, as might be ſufficient for them 
«cheque xecute the buſineſs ; and to fare off that ſuperfluous redur- 
arate - which ſerves only to maintain an idle grandeur, that fits 


as doth nothing but take the account of their perquiſites at 


require 
th the 
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the terme's end.—-2. That all perſons, that are to be appy 


AME 


15 now 
officers in the exchequer, be perſonally reſident upon their . prices 
and not to perform by deputy ; and no office of this kin. were 
granted to be exerciſed per deputation.—3. That all theſe ¶M es the: 
may be granted to men educated and experienced, and li. of p 
courtiers or great men.—4. That there be no ſale of oa parlia 
this nature. I do ſpeak it knowingly. The king loſeth E 2. 
times more by any ſuch office that he ſells, than the g mals, 
amounts to; and it is the deareſt gratification of a count hog, 
ſervant that can be imagined, and of the greateſt detrima un, 14. 
to the king, when an office concerning the revenue is mat adva 
reward of that man's ſervice that knows not how to uſe it. It Me of t. 
more profit to the king to beſtow a penſion to the valueof thed By this, 


to ſuch a perſon; and when he hath done, to beſtow theg 
freely upon an honeſt man that knows how to uſe it. It ist 

know, many offices are filled already in this kind ; and re th 
upon reverſions granted; and an act to remedy it for the fy 
only were to make a proviſion to begin the next age. |: 
worth a preſent proviſion, and an inſpection to be made at 
ſent, and reſumption by a& of parliament to remedy it, 
allotment of ſome moderate penſions to thoſe that would he 
moved upon this account; and I believe the king nor pi 
could be no loſers by it. 
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C AP. VII 


The preſent inconveniencies relating to courts of juſlice; 


firſt touching ihe county court, 1 
ere 


Y the true and wiſe conſtitution of this kingdom, . be ſta 

where the debt or damage amount not to 40s. were I e proved 
be determined in the courts of Weſtminſter, unleſs a f and 
land came in queſtion; but they were to be determined it — it w 
county court, hundred court, or court baron. And this _ 
the ancient law. Vid. flat. Gloceſi. 6. E. 1.% At that time that 
was a conſiderable ſum, 1. in reſpe& of the intrinſecal 1 4 e, as 
of the coin, for then 20d. made an ounce of filver, and a * — 
day it is 58. viz. fixty pence, and upon that fingle account hn" 5 
ſhillings then, ariſeth now to fix pounds. But 2. that ws r 0 
all; for, as I may ſay, money was at that time Ceare! * 1 
n ma ; 


® See chap. g. of the ſtatute.— Eixo. 
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now, becauſe there was not ſo much. And hence it is, that 


THE 


e appon 

their prices of all things at this day, are much dearer now than 
kind if; were then; becauſe money is much more plenty now than 
theſe Mas then, as it will appear to any that looks into the proclama- 


| and ng 
of office 
r loſeth 
1 the y 

courtie 
detrima 

is made 
e it. l 
e of thed 


ns of prices and commodities, both in the beginnings of iters 
dparliaments in the times of E. 1. and E. 2. Vide Rot. Parl. 
J. 2. n. 29. in ſchedula, a proclamation for the price of 
Iuals, viz. a fat ox fatted with corn, 245.—a fat cow, 127.— 
at hog, 40d.—a fat mutton unſhorn, 204.—a fat mutton 
Mm, 14.—a fat hen, 14.—-24 eggs, 1d. which evidences a 
xt advance of the price of things at this day, beſides the ad- 
ace of the extrinſecal denomination of money. 

By this, that hath been ſaid, it is apparent, 1. That it was 
wiſe conſtitution of the common law, to keep ſmall ſuites 
n the great courts at Weſtminſter. 2. That if an equal pro- 
tion in the denomination of ſmall ſuites were held, that if 
„ were the loweſt meaſure of the ſuites to be commenced in 
ſe great courts, at leaſt ten pounds would be the loweſt mea- 
eat this day, 

And yet it is very apparent to any man that converſeth with 
neſs, that, divide the ſuits that come down to the aſſizes to 
ryed at the great courts, near one half thereof are under 40s. 
leaſt in ſome counties, befides thoſe many, that are ended 
on proceſs ſerving and before they come to tryall. 

nd yet there is not one of thoſe ſuites brought to triall, but 
his day ſtands each of the parties in at leaſt 104. but if it paſs 
either, there is an allowance that recovers four times as much 
as the principal amounts to, viz. at leaſt eight pounds. 

nd by this means, 1ſt. Suites are multiplied. 2. Expences 
| charges are multiplied. 3. Attornies and ſolicitors multi- 
d. 

here have been ſeveral attempts in parhament tc remedy this, 


edy it, 
would he 
3 Nor pe 


dom, ll the ſtatute of 43. Eliz. cap. 6. 21. Jac. cap. 16. But they 

were e proved ineffectual, partly by the mutual connivance of at- 
efs a ü eys and practicers, to decline the benefit of theſe ſtatutes, 
mined u aſe it would abridge their employment and profit; partly by 
nd this Influence of officers upon the practicers in the ſeveral courts, 
hat time y that means their offices ſhould decay; but principally, 
nſecal Ha, as the preſent conſtitution of the county courts and 
r, and at fred courts ſtands, it were a kind of extremity to put theſe 
account ies fully into execution; for it were to drive men from the 


ts of Weſtminſter, for ſmall matters where they may have 
ce, unto inferior juriſdictions, where as they are at preſent 
lituted, they are like to have little or none. 

Bf The 


that ws 
» Cearer 


282 CONSIDERATIONS TOUCHING Thi 


The firſt buſineſs, therefore, would be to reRtify inferiorjy 
dictions; and then we may with probable ſafety and advanty 
abridge the courts of Weſtminſter from theſe trivial and inen 


AME 


Ft of 
ble. 


; But cer 
derable ſuites, where the ordinary colts, that are given to ay tim 
party that recovers, exceed the value of what he recoy ence to 
Therefore I propound, : 1 ment 

(J.) That the county court may be eſtabliſhed in this man Pee 
in all places. 1. That there be in every county court, a fe aon to 
earned in the lawes, a barriſter of at leaſt ſeven years {tandy ed tha 
that may be the ſteward of the county court, by grant from Wil... the 
king, quamdiu ſe bene geſſerit, with a fee of per ann. of... to th; 
of the perquiſites of the county. 2. That the ſteward dotiji to di. 
cauſes at iſſue in the court by jury of twelve men, and be rein th. 
judge to give judgment therein. 3. That the perquiſites of WM mand 
courts be anſwered to the king. 4. That there be alſo a r .0n6 
clerk to make and keep the records. 5. That there be a ſel 1. In th, 
number ol attorneys, not exceeding the number of fix in with the 


one county, to be deputed, and upon cauſe to be removed, Ml. a fer 
the chief juſtice of the common bench for the time being; WM. In th 
none other to be the immediate attorneys to the court. 
(2.) That, although in a proportion as hath been obſ 
10/. now is leſs than 40s. in the time of Ed. 1. yet I ſhould 
propound fo high a meaſure for them, but they ſhould hold 


en; and 
all of thi 
t of the 
jury rety 


of any debt, or debt, or damage, of the value of 5l. ln the 
the title of freehold, or leaſe for years, comes not in queſi . Sow. 
(3-) That where the ſum in demand exceeds not that ſum ¶ Non the (a; 
cauſe ſhould not be removed from thence by any recorder, 3 in the t 
tiarari, ponr, or habeas corpuc, unleſs upon oath made, th ome caſe 
title of the land will come in queſtion; and if upon that ſu "ol. 
and oath, a plaint or ſuit be removed by either party, and il men in 
pear to be untrue upon the pleading or triall, the party rem poſe parly 
the ſuit to pay double coſts, . public cc 
(4-) That the proceſſes be only by ſummons, attachment, lt. ol. a 
diſtreſs, and the execution by fiers facias or levari fac, c ſuppoſet 
not otherwiſe. ny under; 
This being thus ſettled, I ſhould propound, that the cou county 
Weſtminſter ſhould not hold plea of any ſuit for debt or a wound 
under 51. unleſs where the title of lands is concerned; and indeed 2 
if upon the triall of any ſuch cauſe, or otherwiſe, it (hall 088; ever 
the debt or damages amount not to 51. the plaintiff ſhould" nifles, be 
ver no more colts than damages; and if it be found or... defe 
defendant, that then he recover double coſts. cial. 
Tae greateſt danger imaginable in this is, that it may ably au 
handle to the erecting of country judicatures to the cout. w). 
ing of the kingdom. And I muſt confeſs, were this to 0 ſerif, 
ard, and 
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ect of it, I think it were the moſt pernicious thing imagin- 
. certainly this is but a vain fear, unleſs we were in ſuch 
dy times, that could not be contented with an caſe and conve- 
-nce to the people, without deſtroying the law and the go- 
ment of the kingdom. For was not that law the ſame in 
eme of E. 1. and ever ſince, as to the point of the juriſ- 
uon touching matters under 407. and hath it any time intro- 
ed that inconvenience ? That which is propounded, is but 


s many 
a perk 


{tandin 


from WM caſe the county court of what makes it unuſeful and burthen- 
r ann. ¶ Ine to the people, and to render it ſerviceable and convenient, 
dot to diſburthen the courts of Weſtminſter of theſe ſuits, 
nd het 


herein the coſts to be recovered exceed the value of the thing 
demand. Indeed there are ſome few alterations from the an- 


ites of 


lo a ent conſtitution. ; 

be 2 f. In the judge; for the truth is, I think a perſon acquaint- 
ix in ich the law, and ſworn in the office, is fitter to be truſted, 
moved, 


na few ignorant, and it may be, concerned ſuitors. 

2. In the triall, which I would have by the oath of twelve 
en; and ſo in ſome counties it is uſed ; though in others, the 
all of the fact is by witneſſes, and the opinion of the major 
of the ſuitors ; in others by wager of law. I hold the triall 
jury returned, the het triall. 


eing; 


n obſ 
ſhould 
1 hold 


5. ln the ſum, which I have eſtimated to 51. which is not ſo 
quei ch even in intrinſical value as 40s. in the time of E. 1. And 
= ſum, on the fame account, the freehold of jurors hath been raiſed. 
Gr 247i, ( 


rſt in the time of E. 1. it was 20s. then by 2. H. 5. it was 401. 
ſome caſes; then by 27. Eliz. it was raiſed to 4/. and fince 
20l, 

[i men indeed will be giddy and unſteady, and if we ſhould 
ple parliaments not to be wiſely ſenſible of their own, and 
public concern, men may ſuppoſe that 5/. may in time ariſe 
te 507. and ſo the courts of Weſtminſter be deſtroyed. He 
| ſuppoſeth this, may ſuppoſe things yet more dreadful. But, 
ny underſtanding, if things were reduced to this ſtate with 
county court, 1. It would be a great caſe to the people. 
t would diſburthen Weſtminſter-hall of many ſuits, which 
indeed a reproach to the honour and dignity of it. 3. It 
ud prevent multitudes of oppreſſive ſuites ; many men ſuing 
mies, becauſe, if they recover, the coſts will cruſh and 
to the defendant, being oftentimes forty times more than the 
Kipall. 4. It would accommodate the county court, to he 
ably auxiliary and ſubſervient to the great courts at Weſt- 
er. Writs of enquiry of damages, might be there executed 
he ſheriff, and in the preſence, and with the aſſiſtance of the 
ard, and not by a jury packed by the under-ſheriff in a cor- 
Here outlawries might be proclaimed, tables of them ſet 
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up, and tables of fines, and infinite more accommodating 
becauſe it would be a place of note and reſort, and things wg 
be managed with order, and much more notoriety, thanj 
poſſible they can be now as the county court 1s conſtituted, 

That which ſeems to be the greateſt objection againſt this 
that it will multiply ſuites, the juriſdiction being cheap and 
hand. 

I anſwer, that it is regularly true, that this doth mult 
ſuites, but yet theſe allayes with it. 

1. If it were admitted, yet in reſpect of the ſum propount 
it is apparently neceſſary, that ſome remedy ſhould be proy 
for ſuch ſums : and it is apparently unreaſonable, that t 
ſhould be driven to ſue at Weſtminſter ; for if the ſuit be ne 
fary, he ſhall loſe by his ſuite, though he recover, in reſpes 
the expence he ſhall be put to. 

2. Poſſibly at this day, many trifling and cauſeleſs ſuites 
commenced at Weſtminſter, to undo a defendant, with the d 
in caſe of a recovery, or to put him to great expence ; w. 
would not be if the ſuits of this nature were in the county q 
thus qualified, where the defence would be as cheap for the 
fendant, as the ſuit is for the plaintiff ; and the coſts of reco 
would not probably exceed the damage, but be probably | 
which would be no great encouragement to vexation. 

3. I ſuppoſe, that, in the progreſs of this diſcourſe, ( 
thing will be propoſed evidently neceſſary to diſcourage vexat 


ſuites, as well in this as in all other juriſdictions. 


4. But if the judge of the court be ſuch, as he ought t 


« for his learning and integrity, and the practicers ſober ande 


ble men, vexatious ſuites will not receive much countenand 

I ſhall conclude this buſineſs with this farther obſervation 
by this means the ſtudents and profeſſors of the law, whid 
now generally driven or drawn up to London, ſo that ther 
ſcarce any left in the country, will have ſome encourageme 
reſide in the country, and the country not left ty the mat 
ment of attornies and ſolicitors, 
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ncerning the court of common pleas, and the inconueniences 
that may be rectiſied therein. 


HE court of common pleas is the great orb, whereinthe grea- 
ter buſineſs between party and party doth or ſhould move. 
tethings which ſeem to me fit to be rectified, are theſe : 


multi 


pound 1.) In their multitude of officers, it is certainthere is ſome re- 
a g ance therein. But I ſhall apply myſelf to one particular on- 
1 viz. they have three diſtinct prothonotaries, having three diſ- 


offices, and dependent upon each officer diſtin& clerks, diſ- 


| reſpel 4 attornies 3 which, as the caſe ſtands, muſt needs diſtract and 


** m another; a declaration entered in one office, a plea in ano- 


h the x r; in caſes of differences referred to them by the court, one 
be 4 ""Whbrounceth for a practicer in his office, another for a practicer 
yr * his, which breeds ueertainty and perplexity in buſineſs. 


The beſt remedy for this would be to reduce them all to one 
Ice, under one officer, who may ſubſtitute under him ſuch as 
xy be ſufficient and fit for the diſpatch of the whole bufineſs ; 
| the advantage of this would be great for the order and diſ- 
ch of buſineſs. And we need not go far for an evident exam- 
The whole buſineſs of the king's bench is much better diſ- 
ched under their one ſecondary (I mean civil cafes) than hy all 
three prothonotaries. But if the condition of things will not 
xr one officer, yet let it be reduced into one office, and that office 
teptin one place, the three prothonotaries equally to divide 
r fees, and the clerks and attornies to be all clerks and attornies 
lame office. This would avoid partiality and confuſion in 
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wm one office, that court can never be well managed. 


2.) In their multitude of attorneys. This ariſeth principally 
m theſe cauſes. 1. The ſcambling and ſcuffling between the 
honotaries, every one ſtriving to get as many as he can tobring 
to his mill. This would be remedied in ſome meaſure by the 
er expedient. 2. The ſcambling between the officers and 
icers of the two courts of king's bench and common pleas ; 
y multiplying clerks and attorneys at large, that may catch the 
inels of the country, and bring it thither ; and thele, to make 
ends, multiplying their attorneys as faſt, and admitting any 
y, buſtling fellow to be an attorney, that hath but the ſkill to 
I to what office to ſend for a proceſs. 


= —— —_— 


in the court; for by this means one catcheth and feambleth 


buaneſs of that court; and without the reduction of all theſe 
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And this breeds theſe intollerable inconveniences. 1, 
multitude is ſo great, that they are not able to live one by ay 
ther; and upon this account they ſtirr up ſuits, and ſhark u 
the few clients they have, and are apt to uſe tricks and knay 
to gain themſelves credit with thoſe th 
have ſo few clients divided amung{hthem, that they are not a 
to attend their buſineſs; their employment will not maint 
them through the term; but cither they commit the care of i 
others, or come upe day or two before the er of the term, ; 


the buſineſs they have poſſibly miſcarries before they come 
beyond a poſhbility of retrrevance, or not without great chay 
and loſs to their clients. 3. Thecourt is hereby wonderfully 
tangled. They know not of whom to learn the ſtate of thehy 


neſs that is moved before them ; and if they underſtand who 
the attorney, yet they cannot ſee him, nor ſpeak with him; a 
by this means one motion followes the heels of another, and 
greateſt buſineſs of the court is to ſet right miſtakes, to puniſh 


ceits, to examine miſcarriages in proceedings; and there is 1 


ſteadineſs in the courſe of practice or proceedings. | 
The remedy for this would be for the court to reform the mi 
titude of attorneys, and to abridge their number to a convenie 


proportion for every county; and this may be done without a 


act of parliament, and without any great difficulty and clamo 
For, 1. There be abundance of theſe ſcarce fit for this empl 
ment in reſpect of their honeſty: And 2. many more in rt 
rence to their ability. A ſtrict and impartial examination ini 
kind would caſt off abundance of rubbiſh. But 3. if there we 
but this order put in execution, that all perſons ſhould be pute 
of the roll, that continue not for four terms together from t 
beginning of the term to the end, it would ſcale of a multi 
of them ; for many of them have neither cauſes nor creditto 
out a Michaelmas term. 

I know the jealouſy that hath ever ſpoiled this attempt. 
prothonotaries cry out, that the other courts will get the ſtat 
them ; they will have their clerks angling for buſineſs in 
country, while theſe are attending without any at Weſtminſie 

But 1. Surely a full agreement of all the great courts wo 
remedy this. If it were done, the court may be preſerved, 
in time will grow into buſineſs as it grows into order; but! 
tympany of attorneys will, in a little time, deſtroy and contou 
it. But 2. If the diſeaſe ofthe multitude of attorneys beſo 
born and uncurable, yet methinks at leaſt the court might : 

int four or five, or more in every county, who ſhould be, 
it were, the attorneys in ordinary, through whole hands al 
reſt might hand their buſineſs to the court, and who might; 


at employ them. 2. Tu 
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count of all buſineſſeſs to the court, as the ſix attorneys in 
office of pleas do to the court of exchequer; and the reſt may 
: follicitors or attorneys at large. This poſſibly would cure 
order, as in relation to the court; becauſe they would have 
is a perſon at hand that ſhould give to the court and receive 
dons from them upon all emergencies. But I muſt confeſs 
liſeaſe would be never the more remedied in the country.— 
karretryes, and promoting of ſuites, would be as effectually 
ed on by theſe half attorneys as before. "Therefore the bett 
were to reduce theirnumber and employment. 

) Their defect of fitting clerks in the prothonotaries offices, 
great deficiency ; for by this means clerkſhip, whieh is of 
lar uſe, both to the court and client, is loſt, and a ſtock of 
rance and barbariſm nouriſhed. And beſides the advantage 
h accrues in this reſpect, there would by this means, at 
n reference to the court, ariſe a good ſupply for the preven- 
of that inconvenience, which otherwife ariſeth by the multi- 
of attorneys; for every attorney might employ his fitting 
, with whom he might correſpond, and who might front 
to time give an account to the court of the concerns of every 
ney for whom they are employed. 

There are certain unreaſonable impertinences uſed in that 
, Which doth not only exceedingly prejudice the people, but 
every court at Weſtminſter the advantage of them, and 
for no other uſe but to ſwell the attorney's bill, and at pre- 
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ion ini elps to fill their prothonotarie's pocket, and to reimburſe 
here advantage the purchaſe of his place, viz. 1. The common 
be puch new aſſignment, which are utterly needleſs. Yet the 
from Wi payes fix times over for it, and which the court may rectity 


multit 


1 order, that the place he particularly expreſſed in the decla- 
edit to 


as it is done in the king's bench. 2. The imparlance 
which may be as well ſupplied by the paper book of the of- 


npt. tis in the king's bench, and ferves for no imaginable 
the ſat, but for the prothonotarie's profit, and to make errors and 
neſs in Mes. 3. The repetition of the original in the declaration, 
(mini lome caſes in the venire facias. And this is alfo paid for 
Jurts votes without any need at all. Theſe may be all rectified by 
erved, ef the court, if they would but venture to diſpleaſe the pro- 
3 but tries. —And to theſe I ſhall add theſe two things, which 
d contount be altercd but by parliament, and are preſerved only out 
be ſo H elleſs ſuperſtition of what was ancient, unleis it he to give 
might courts the ſtart and advantage of them. 1. Their dies 
ould be, BW and return daies ſhould be altered, and all continuances 
ands al WW ii: in diem, and not to be bound to common dass or 


migit returns 


— Woo — —— . —  _ 
— 


| END 
288 CONSIDERATIONS TOUCHING Tiij 
returns; neither in real nor perſonal actions; for it is of w 


port at all, but much retards and diſorders the bufineſ; 
court. 2. Their fifteen daies between the teſte and re 


value and 
pon the 
Way, al 


& of My 


their proceſs is vain and unneceſſary. It is fit; that ſuch oP ſuch a 
as theſe ſhould be left to the direction of the court, and be whe 
have the court laced up in ſuch impertinent ſtrictneſſes in M ends as 
of ſo light a moment and uſe, but of great inconvenience; Me proven 
and incumbrance to buſineſs. n, mat 
( 5.) The binding up that court to the practice only of ſe i en or 
at law is a great diſadvantage to buſineſs. Every man is mene 
learnedeſt man, that gets the coife; and if it were ſo, vet It would 
not till a declination in ſtrength, years and nimbleneſs of u ens be 
ſtanding and apprehenſion. Men are not aſſumed to tu en ther 
gree, till they are old and rich, and able to undergo the Mt of g 
And if they were younger yet they continue till their deem that 
age. It might be a good expedient and encouragement tox e fines; | 
ing, if at leaſt readers were admitted to that bar, though of the | 
ſerjeant had the pre- audience. This would be a means: T that ĩt ĩs 
that court with the buſineſs proper for it; and it is one d the breec 
conſumptions of that court, that it is otherwiſe z for men" the ſub 
reſort to that councell that at leaſt they think fitteſt for thei in matters 
ſineſs; and if they are conſtrained to employ none but fer; and no! 
here it will necelferily ſend the buſineſs to that court ved upon 
may have their choice of councell. preſently : 
(6.) That, which is likewiſe an incident buſineſs of that ntrived tc 
though the ſame properly concern the chancery, may he the pe 
conſidered, viz. the payment of fines upon original wi ſpecial /a 
great means of the decay of this court, and gives the king's" Juſt j 
a great advantage over it, and puts this court to very uhif""s bail y 
ſome ſhifts to hold pace with the king's bench, viz. to malt 
of that unwarrantable writ called clavſum fregit, to ſuit wi 
king's bench /atitat. The things that I ſhould propound 
der to this ſhould be, 5 _ : 
1. That all fines upon original writs, at leaſt in perſon 
mixt actions, ſhould be taken away by act of parliament, ! 
the ſubje might have equal freedom to ſue in either cou ä 
matters proper for the juriſdiction of both courts, without! 
— 


neceſſitated or invited to the king's beneh, where the proc 
cheaper. 

2. That yet, becauſe theſe fines are an antient te 
of the crown, and poſſibly ſuch a revenue as is reaſona! 
conveniently laid upon thoſe that ſue, and likewiſe th 
ordinary revenue of the chancellor, maſter of the rol 
curſ,>rs, and therefore fit to be ſupported, though not i 
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ru and equivalence; that a medium be taken of the yearly 


pon theſe fines upon originals, that are propounded to be 


by yay, and that there be a medium alſo taken of the /atitats 
* 6 g of Middleſex that iſſue out of the king's-bench ; and that 
**. e ſuch a proportion of fines laid upon /atitats and writs as 


the whole countervail the uſual eſtimate of the fines upon 
mals as they were uſually taken about 4. or 5. Car. 1. and 
e provenue be ſettled on the crown, and diſtributed to the 
br, maſter of the rolls, and curſitors, in ſuch proportions 
upon originals were. 

convenience of ſuch a proviſion by act of parliament would 
It would prevent that intollerable ſcambling and diſorder, 
ppens between both courts and the officers and practicers 


ind wt 
> mn mat 


of ſerg 
n is | 
o, yet 


| 0 | . 

7 % q ö hen there was an equal advantage in each court; for as I 
oh - itis of great uſe, that the court of common-pleas be pre- 
* decl from that conſumption, which it ſuffers in a great meaſure 


e fines; ſo I think it of great concernment, that the juriſ- 


nt to of the king's-bench in civil cauſes ſhould be upheld, as 


_ rthat it is the great nurſery of the knowledge of the law 
one a be breed of young practicers therein, as that it is reaſon- 
m_ the ſubject may have a juſt election to proceed in either 


in matters wherein they have a common concurrent juriſ- 
and not be neceſſitated to ſue in one, which in ſome 
nd upon ſome emergencies may be inconvenient.—2. It 
preſently amend theſe new inventions, which either court 


for thar 
ut fer 
t where 


if that elrived to fave themſelves, though poſſibly with ſome de- 
day dev the people, viz. the clauſum fregit in the common-pleas, 
f 1 unt Pecial Jatitat lately contrived in the king's-bench to pre- 
king Ie juſt juriſdiction, which had been loſt by the late act 


ling bail without that expedient. 
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iſe is extracted from volume xiii. of Mr. Petyt's manuſcripts, 
ner-Temple library. It doth not appear, who the author 
ther than that he was himſelf a maſter in chancery, and 
yas a cotemporary of the famous Mr, Lambard. The editor. 
ned to the treatiſe, by the notice taken of it in Mr. Barring- 
luable and pleafin ok on Antient Statutes. See Barr. 
„on Ant. Stat. 4th ed. 90. The handwriting of the origi- 
uſcript is ſo obſcure, that, at one time, the editor almoſt 
of obtaining an intelligible tranſcript. As to the time of the 
t appears from the contents to have been written whilſt fir 
Lgerton was only lord keeper, and before he was created 
mere; which fixes the time to be, between May 1596 when 
end judge of equity firſt received the great ſeal, and July 
n he was created baron of Elleſmere. If this was not ſo clear, 
ur obſoleteneſs of the ſpelling might induce a conjecture, 
mnuſcript was of much earlier date.] 
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the better unfoldinge of this whole matter wee will hold 
cours: FIRST to treate of the manner of ther creation; 
Ly of the ſundrie appellations or names and of ther num- 
0RDLIE of ther dignitie and place in reſpect of ther 
0WRTHLIE of ther duetie and ſervice in chauncery, and 
ner of learninge is requiſite in them; FIFTHLIE of ther 
wances and rewarde. | 


I. 


minge the manner of ther creation, I finde it to have bene 
| times in ſundrie ſorts; for in auntient times I finde it 
granted from the kinge, as 7. E. 3. Clauf. 29. part. to 
Langetoft, and 49. E. 3. pat. 14. part. m. 27. to one 
oddingeton, and 2. H. 4. pat. 19. part. to one John Kinge- 
tin Ed. the 4th his time, this ſeemeth to have 2 
e and remembrance; for in the argument of Bagot's 
4. 5. it is ſayed, that in the chauncery the clarks are 
formes, viz. the maſters of the firſt, the bourchers of 
and the curſetors of the third; and they are to be ad- 
the court and ſworne; to which PIO GOT anſwers, © I 
Mat the maſters and bourchers, &c. ought to bee admit- 
| ſworne 3 but Baggot hath his office by letters pa- 
k which caſe by force of his letter patents hee is an 
mmediately, which Laker et tota curia conceſſit.” And in 
ath it ever ſithence continued, ſavinge that where- 


er times there was noe entry made of the per- 
ons 
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ſons admitted and times of ther admittance to ther a 


retor 
the chaunceller, it is ordayned by fir Thomas Egerton, lo * 0 
of the great ſeale, that there ſhall be a record made r, 9: 


the cloſe rolles by thoſe of the pettie bag: the wii 
though peradventure in owld time it were not heald ng 
when the maiſters heald ther places in the hoſtel of the 
and were ſufficientlie knowen by thoſe liveries which th 


edend: f 
ſkill an 
ds of t 
eſpris h, 


of the king's guift and of the chaunceller's delivery; id , die 
day certainelie it is moſt neceſſary, when both the former e ſhall! 
are growen out of uſe, and I wonder whowe it hath H tt or 
x is now Jonge omitted by his lordſhip's prediceaſſers. Nowe in iMnmander 
— oh forme of the creation, namelie in the putting on of 200 And tt 


that che is a repreſentation of antiquitie and maſterfhip, not u 
doors in uſuaige ge the Romaines, when men were made 
on uni" of Rome. And as amongeſt them a cap was the badge. 
ſities doe 5. : . 

uſe this Of the freedome of that citie; ſoe in former times thoſe 


manner in mitted into the number of the maſters, that had bene | 


writas, ne 
ienlie, th 
maſter: 


hinge thi 


r > OR hana io <; — + Ns 
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_ ag, and inſtructed in the court from ther youll 
. is az that by the adviſement and conſent of the king's cu Can 
much as Chauncery. 7. E. 3. Cl. 2. part. et . E. 4. 5. of whick 
i eee * dum hons 
[ — bulum fe 
ver 


that the 


— — 


II. ws Ang 

. ſhould 
aa in Ot 
Concerninge the names and appellations, I finde of er clark: 
are common to all (over and beſides ſome particular ſubs were u 
to the number of nine, viz. magiſtri cancellariæ, concilun WW, mee 
concellarid, ſocii, collaterales, clerici de primd form, cli they 1 
gradits, clerici de majore gradũ, clerici magni, clerict ad WM, wber 
all-thoſe warranted by record and good authoritie. Thy: .. , 
ſtiled 7udices in a certaine treatiſe that runneth in m orne 1 
cerie mens hands, the title whereof is, De Magn . babea. 
Angliæ et ejuſdem Cojudicibus et eorundem authoritate. Mz. uh 


the auther of the ſayed Treatiſe hath compiled there tt 
many things worth the notinge and obſervinge, 2 in th 
of cojudices T take it he was deceived; firſt, for that | 
finde it in any record; and next, it ſtands not with ſound 
for if they were cojudices, then they cannot bee confiliun, 
the one denotes an equalitie of power, the other an 1 
onelie. Now the auntient kings of this realme ſeeme 
diſpoſed- of the court of chauncerie in ſuch ſort, 2 
chaunceler ſhould bee the magiſtrate thereof, and ti 
clarks of the firſt forme ſhould aſſiſt him as his counſel 
cilium is defyned conſeſſus eorum qui in cauſd vel publici 


of the 

eangue, 
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o ther g pretore aut judice cognoſcunt. They are therefore called Prateivs in 
ton, .; for of ad/e/or, it 18 ow unus cujuſque judicis pore —— 
made de, 914 ex re comites dicuntur et participes comites, >» 
the wh ond: particeps conſiliarii. And it ſeemeth, that there Curiar. in 
heald gin and knowledge expected at ther hands, then at Cod. lib. 2. 
f thec 4 of the magiſtrate himſelf. Further it is ſayed, - * Fo 
yhich tin bis fere cafes conflat, in cognitionibus, poſtulationi- L. Dit. 
Ty; , edifis, decretis, epiffolis. Accordingelie in our chan- — 
former in (hall never find the lord chaunceller's name ſubſcribed 
bath be yrict or pattent; yet nctwithſtandinge the whole power 
owe in H amandement reſteth in the magiſtrate or chaunceller L. 2. D. 
of a cy And that which appertaigneth properlie to the aſſeſſor - 8 
not u , not imperium 3 and out of the 60 Novella it appe- * © Ot 
> made I enlie, that aſſeſſerer non ſunt judices, And therefore I Gothofred, 
badge ole maſters of the chauncery not to bee rightlie tearmed Cg ge of. 
s thoſe vii. FIN ficio aſſeſl. 
ph tinge the other names; to proceed with them in order: OA 


eri Cancellariæ they are called 51. Ed. 3. and 9. E. 4. the In Comput, 
of which name I gather owt of Caſſidorus, whoe ſayeth, — wy 
dum honorem ſumit, quiſquis magiſtri nomen acceperit ; quia ES 
lulum ſemper verit de periti4 ; and out of Fleta, whoe Vario-um, 
that they ought to have notitiam plenorem in legibus et con- lib, 6. fo. 
is Anglicanis ; and that the curſetors and other inferior I. 2. e. 13. 
ſhould write /ub advecatione clericorum ſuperiorum qui | 
aa in eorum receperint pericula. Soe as it ſeemeth, that — cen 
er clarkes of the chauncerie were under the maſters, as . 
5 were under ther teachers. 


lum regis in cancellarid they are called 1 Ric. 2. where it Rot. Com- 
th they granted a protection to one Nicholas Clarke; and 79m Parl. 
2. where Bertran de Bullingebrooke is ſummoned to ben 

lic. et conſilio noftro in cancellarid noſfrd, And in like ſort Theolal. 


le of the 
lar ſubd 
oncilum 
14, cleric 
ci ad mi 


, The 


"I borne was to bee attached by the ſhrieſe of Lancaſter, ita Brev. Reg. 
850 m habeas coram nobis et confilto neftro in cancellarid noftrd ; — 


fate. hi * 1 . . 
L. 2. where it is ſ. mmo 
is ſayed this writt was made by the co oo 


there of the chauncery accordinge to the ſtattut of Weſtmin- x; 

et in thi : N- Pitz. pl. 6. 
hr eonquerentes recedant à cancellari4 fine remedio ; and in 

N n ther are thes ſormall words, /oyallment counſellers le roy Ed. 3. 

2 ront requiſc. 

* ad collaterales they are tearmed by Fleta. Collaterales, as Clericorum 

9 — Uieeme, becauſe they ſate by his ſide at a certaine table in cancellar, 

wy nſter Hall and in other places; as is alſoe proved by this lib. 2. 6.13. 

* pro panne empto ad coperiendam tabulam marmoream ante 

and the TH . . 88 . 0 . 1. E. 3 
une un et mag iſhros cancellarie regis ibi ſedentes et in aliis locis in Comput, 

* * bu cancellarius ſigillare contigerit pro honeftate ſigilli regis, Hanap. 

1 Þthey are called improperlie; for, as one ſayeth well, /ocie- 


tatis 
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tatis fortunarum et periculi a that the 
1mportat inter pares ; comitum ver; , and hi: 


proprie ad eos pertinet, qui alium proſequuntur. Soe CeayMiWicernin; 


theſe words, cauſ# victoriæ Pompeii comitem efſe mallet quin rewe fr 

Ceaſar is ſpeakinge of Labienus. As likewiſe ſodalet are y the c 

D. 47. tit. bee g ejuſdem collegii ſunt, as the maſters of the chauncers in a WT 
321-4 bg called in regard of themſelves one towards another, Wl to allo 
regard of the lord chaunceller, they may moſt properlie be oi 4. that 

comites, which worde is ſometimes taken equivalent with oj by hi 

Cicero in epiſt. ad Quintum fratrem writes, quos tibi mim propte 

jutores negotiorum publicorum dedit ipſa republica*, In all to have 

tient accompts of the hanaper they are alſo called :ccpt w: 
cancellarii in this ſort, pro expenſis cancellarii et clericormn i and ſo 
commenſalium ol. Of which name Fleta (this would be tre. 

| laſt not as name, but by the way) giveth the reaſon in the ie all 
I. 2. c. 13. after the Lattin of that time, pro victu et veſtitu honeſie dor him 
veniri de proficuis ſigilli in cujuſcunque uſus pervenerit. called 


Clauf. in cordingelie it is ſayed, 1. H. 6. pro Simone Gainſted cui Wchinge t 


. pro ſe ac ſociit ſuis et alits miniſtris cancellarie ſecum cams patte 

| ut moris eft, &c. deallocat. cuſlodi hanaperii of his expene re it is i 
Cllerici de primd formd they are named 9. E. 4. 6. and i cancel 

patent of John Kingeton, 2 H. 4. and likewife in GAH 7 

pattent, 12. H. 4. and in many other places; as Henri ſtile r. 


dook, is called unus duodecem clericorum de primd formi, , whoe 


The which phraſe of prima ſecunda & tertia forma is not fp, and th 
deviſed by our Engliſh Latiniſts, but often uſed in both the Wilribute 
of Juſtinian and Theodoſius, Cod. /ib. 12. tit. 24. J. J. lite ti 
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J. 1. 2. de Cod. Theod. de Caftrenſianis. Yet the reaſon 

name appeareth not, neither in the text itfelfe, nor yet in 

menters that write thereupon; tho' moſt comonlie in fu 

ters they ſeeme verie curious; I meane Cujacius and Pang 

Croliedie ef, ſayeth Pancirolus, prime forme wiros ſud 

plures annonas —_ and that is all that is ſayed theres 

for underſtanding of the word arnnone it is to be noted, 

Cujac. Pa- Jowances of diett, which the .emperors made to ther e 

— either militares or civiles, were called annone 3 as the all 

for horſes and other beaſts were called capita, that 1s ju 

mentorum. | | 

Clauſ. in Clerici primi gradi they are called 35. E. 3. and 43. i 

dorſo. directed Raduſſo Ravenſoe cuſi:di hanaperii, to allowe dil 

cis noftris primi grads cancellariæ notre 1ol. pro expe'ys 

ſue, &e. Both of this allowance and of the word gr 

ſhall have occaſion to ſpeake hereafter. 

49. E. 3. Clerici de majore gradi they are called in Codingtons} 

pit F „as likewiſe in Langetoft's pattent magni clerici. Nuoſtri d 

Ta Fe has they are called 24. E. 3. 13. in the yere-books, ue 
Clauſ,z.pac. 79 * 4 3+ 13 * 


* Cic, Ep. ad Quint. fratr. lib. prim. ep. pri: ———E 01708 
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hat the king called unto him his chaunceller, treaſurer, his 


li comm 
and his clarkes of robes in chauncery, to know ther opini- 


i ver} g 

oe Cen cerninge a ſuſpitious deede of releas. The reaſon of which 
let quin rewe from this, that they wore robes or gownes of the King's * 
les are y the chaunceller's delivery, as appeareth 21. E. 3. Clau. 
hauncete in a writ directed to Richard Thoreſby, keeper of the ha- 
Other, | to allow the biſhop of Worcelter, then chaunceller, 4 1. 
erlie be u d. that he had layed owt above the King's allowance upon 

t with offs by him delivered to the clarkes of the chauncery, for that 
bi comite , propter cariſtam panni et ſendalli. 

In alu to have ſayed thuſſe much of the generall names may ſuf- 
led m rcept wee ſhall note, that the king ever calleth them c/ericos 
ricorun . and ſometimes with a double no/ter, as clericos noſtros can- 
7ould be re. And they were called c/eric;, becauſe they were 
n in thee tie all of them cleorrgie men, and the word clericus is 
ongſſe dior him qui dominico cultui in miniflerio religionis impendit, 
verit, M called 2 Graco ; ſolebant enim per ſortem eligi. 
ed cuſtud: ¶ Nchinge ther number, it appeareth planenlie in Henrie Cod- 


us pattent, that from all antiquitie it hath bene twelve; 


4 'commen 
; Expence re it is ſayed, conceſſimus, quod fit unus de duodecim magiſ- 

6. and i concellarie nefire in ſupplementum dicti numeri magiſtrorum, 0 

n Gren deficit, &c. which number concerninge the ordinarie Pat. 1. 2 


Henricus 
N A 

md, 27; 
a is not nf 


ſtile remayneth; the maſter of the rolles beinge alwaies 
It, whoe therefore is ſometimes ſtiled unus cancellariorum 
and the pronotorie another; and the reſt in auntient time Fra. 6.H.8. 


both the itributed into commaunders and examiners. There have 
. 7. hie time many more maſters admitted, and tearmed by Crook's 
reaſon ye of extraordinary maſters; and it ſeemeth ſoe they bee, zuntient 
orders of 

r yet in aye bee very diſputable, howe they are warranted to exe-,,, chaun- 
e in fü. Yet ſeinge by an order of my lord chaunceller Hatton, cery. 

and Pm alfoe confirmed and enlarged by my lord keeper Egerton, 

ira ſee limited to certain confines, I finde noe great cauſe, that Clauf. 1. 
{ there W'narie maiſters have to complaien of any prejudice donne to t. in 

enge as the ſayed ord bf hereby they are 

noted, ys veinge as the ſayed orders are obſerved, whereby they are 

o ther ember, that they are called in partem ſollicitudinis, and not 

the aladin poteſtatic. In this number may bee obſerved, the There can 
t is fa on to thoſe that ſit one the other benches at Weſtminſter, | «Sor ge 


dF. z. are ſeit downe ſpetiallie by name, and even the ruffle hereby of 


d 43 in robes particularle deſcribed alſoe; and then were there ſix ther places. 
we dil ot the common place, four of the king's bench, and four . NY 


of the exchequer. Soe as it ſeemeth, that at the firſt in- fewer at the 
nit was thought neceſſary to have almoſt as great a num- pleaſure of 


lrect the compoſinge and awardin ge of originalls, as of thoſe — a1 


ö expenji 
rd grad 


ngton's ie to diſcuſſe and determine matters brought before them nine judges 
Voſtri at of the com- 
mon laue 


zks, whel : 
14. E. 3. 
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by originalls into judgement ; except perchance ther nue 
ſoe great, for that they were to aſſiſt the lord chaunceler fy, 
then common lawe cauſes, as civile, canon, &c, 
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III. 


Touchinge ther place and dignitie in reſpect of other of 
the ſame hath of late yeres bene verry much and diſproporti 
abated, and cheiflie upon this occaſion. Doctor Barkley, 
ter of the chauncery, in the 18th of the quene, ſittinge in 
parliament howſe, as the manner is, upon occaſion of ſe 
amongſt the lords of certaine oflicers to have certaine pri 
withowt aſkinge leave got up, and entred into a ſpeech of 
Tinge, that the maſters of the chauncery might alſoe bee 
priſed in the ſayed priviledge then one foote; which requeſt q 
foe unſeaſonably, and was ſo inconſideratelie propoundel hy 
ſaid doctor, as the lords in generall tooke offence thereat; 
amongeſt the reſt ſome of great authoritie ſayed, that while 
quene's learned counſell were filent, it were great preſumpti 
him, beinge one inferior to them, to bee ſoe buſie. Soe a 

| this the next day, the ſerjant, atturnie, and ſollicitor, tobe 
above the maſters of the chauncery there, which before time 
never bene donne; and ever ſithence, not onelie they, but k 
at the lawe alſoe, doe it generallie at all publique meeting 
this reaſon, that they tooke place before the attornie and 
or The which point, as againſt the attorney and ſolicitor, v 
palpablie every daie raſeth higher then other, it is not pen 
fitt to diſpute; ſoe as touchinge ſerjants at lawe, to my1 
ſtanding, there are many reaſons, whie they ſhould nt 
precedence. But what congruitie there is, that the maſter! 
chauncery, whoe by the function of his place ſitteth 0 
bench covered coram domino rege, ſhould out of that placed 
behind the ſerjant of the coiſſe, whoe in diſtinction from ol! 
the king's ſerjants was called ſerjant counter, and by the 
on of his place ſtandeth likewiſe uncovered, not onele l 
court of chauncery before the lord chaunceler, but in 
laces alſoe when they come to debate matters for ther c 
fore the maſter ; let thes judge. And though Brooke 
Abridgment noteth upon a cas, that ſpeaketh of knigl 
_ to bee a name of dignitie, 14. H. 6. 15: that 
Dignitic, Place of a ſerjant at the lawe is alſo a dignitic, k 
33. 


. 6. 
29. 


nals TERS OF THE CHAUNCERIE. 


number 


eler fort 
* is alſoe tearmed fatus et gradus, both in Knighton's and 


churſte's pattents, and ther pattents were under the whole 
whereas the ſerjant hath his fats et gradus by a pettie writt 
& figilli, and is to ſtand at the barr, whereas the maſter 
bis fats et gradus by a full pattent under the whole ſeale and 


in Codingeton's patent, and primus gradus in- a writt to 


other of 
rOportion 


it runneth ad ſtatum et gradum ſervientis ad legem, &7c. that 2. H. 4. 
+ make him over-reach the maſter of the chauncerie, whoſe 12. H. 4. 


bench; and therefore it is not ſimply called gradus, but major It is good 


ſer clark of the hanaper, 49. E. 3. 35. et 31. E. 3 This is ned at the 
ſpelt of ther degrees in the ſame court, and ſoe the compa- coronation 
holdeth, but not in reſpect of other courts, for certaine al- , Kings. 


rkley, es to bee made to them. But for aſſigninge of them ther , 
tinge u place, the matter may be thuſſe conſidered of.— I take the tion of them 
u of ſpe to ſtand, that the name and office of chauncery was firſt ie Hall? 


tht into England owt of France, as Pollidore Virgill affirmeth, 
bat by William the conquerer. But as in the man hee was 
ed (ſor there is mention in ſundrie records of one Renibaldus 
vas chaunceller to Edward confeſſor) ſoe have I in an other 
plentiſullie proved, that in the thinge itſelfe hee was not de- 


e privile 
eech of 
oe bee 
requelt q 
unded by 


thereat; but the ſayed Edward beinge brought up in France, or ſome 

at while, brought it firſt from thence hither. In the court of France, 

reſumptg{Wvhence 1 doe agree with Pollidore Virgill the name was Yet fee Me. 
Soe a Wit into England, though before the time of William the con- 

„ tooke Ir, there are two ſorts of the maſters of the requeſts; the one 

fore in, whoe have the ſame office that our maſters of requeſts and divers 

7, but e ere in England; th' other du palais, whoe aſſiſt the chaun- ocher Sax- 

eetings, Wi of France in the French chauncery, as our maſters of the 
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This the Frenchmen ſeeme to have drawen from the court 
ome, as where ceremonies are moſt exactlie obſerved, and 
they have a ſpetial maſter of them, and where they have 
wo forts of maſters of requeſts, the one /ienatura gratiæ, and 
her ſignatura juflitie. The firſt ſort of regiſters conſiſting 
tavor the kinge reſerveth to himſelfe. The ſecond, which te- 


; place offi care and induſtrie, and is not ſoe plauſible, hee leaveth to 

from oi cer the chaunceler, under whome the maſters were wont to 

by the ku the ſame ; for profe whereof 21. E. 3. 47. it appeareth This would 
onele ile, that all petitiones of right ought to bee directed by ther lere bettec 
but in nent to the chaunceler, and to none other, and to bee de- 

r ther Med by the chaunceler, and counſel of that . And of the au- 


Brooke 1 
f knigh 
15. that 
nitie, 0 


mgelie, Articuli ſuper cartas, c. 6. ſaieth /oubes les peties ſeales 
le 1 iffera nul breve que touch commune ley ; et 11. R. 2. 
Mlires de fignet on ſecret ſeale noſtre ſeignur le roy ne ſoient de- 
nveyez en damage, ne prejudice de roialme, nen difturbance 


de 


— — — — —— — — 


cery aſſiſt the chaunceler of England in the Engliſh chaun- cellers. 
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d Ia ley. I take it that ther place, as ther function is, ſhoy 
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immediately next to the maſters of the requeſts, with whom 


participate alſoe in name. The ſerjants at lawe, whoe {i 


indede publique preſence for delivery of the king's people i 
ſuits of lawe ex officio mercenario, cannot in any congruite a 


ſon bee placed before thoſe, whome the kinge ſtileth wit 


name of his counſeilers, and that ſerve not onelie for the di 
of the people in ther private cauſes, but for diſpatch of 
the king's own buſines alſo. And hereunto add, that al 


donne before them in any place of the realme, are {yy 
bee donne coram domind regind ; and then in regard of her 
{ jeſtie's honor, thoſe that ſuſtaine thes places ought to bee; 
reſpected. And certainlie the great inconvenience of this 
of ther reputation redoundeth to the chaunceler himſelf; fi 
that it is an indignitie to the hight of a magiſtrate to have hi 
latterals and aſſiſtants of ſoe meane quallitie; and next, for 
all his decrees beinge arbitrary (in which cas one of the p; 
thinketh himſelf ever either wronged or hardlie borne) hee 
neede to have ſome joyned with him of ſuch qualitie and reg 
as may ſuſtaine and break ſome of that ſtreame of evill vil 
envy, that ordinarilie purſueth him. This my lord thred 
Burleigh obſerved in the exchequer, whoe increaſed the dy 
of his aſſiſtants the barons, inſoemuch as the ſerjants at thi 
debate not the precedences with the inferior formularly bar 
that court, whoe I afſure myſelfe in former times was not « 
in reputation with the maſters of the chauncery, but in the 


analogie and prefeCtion to them that the court of exchequer 


the court of chauncery. And ſeinge the maſter of the wle 
the firſt maſter of. the chauncerie, taketh his place (and u 
his office of cu/tos rotulorum, which is an inferior office) ben 


the too cheife juſtices, it maie be partlie eſtimated where l 
lowes ought to take ther places. | 


IV. 


But nowe I come to the great and maine point of this ts 


reſtinge in two branches, ther ſervice and ther learninge, 
incident as they can hardlie be ſevered. . 

The firſt and cheife point of ther ſervice and of the kill 
thereunto, I ſind mentioned in Fleta, whoe ſaieth, that corem?7 
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ub pofitum in conguerentium querelis ef ſupplicationibus audien- 
mxaminandis, ut eis ſuper qualitatibus injuriarum * | 
yemedia exhibeant per brevia regis. For ther habilitie, 
in that booke requireth four things in them, that they bee 
| circumſpect, domino regi jurati, and laſtlie in legibus et 
tudinibus Anglicanis notitiam habentes pleniorem ; the manner 
i ſerrice 1s particularlie expreſſed in the foreſayed place of 
] -- cw touched to the ſame. effect in the foreſayed 
r IS. E. 3. that namely ſome of the maſters, named com- 
ders, ſhould conſider of the proper writt or commiſſion fitt 
and redreſſe every particular greife or wronge which is com- Ex:mina- 


d of, and direct the curſiters and other inferior clarks to f 


his dem; and others, againe, tearmed examiners, when they 
. fue made, ſhould examine them, in ratione, diftione, et filla- 
re era, before they be put unto the ſeale. And heretofore, 


doubts did ariſe upon writts ſent out of the chauncery, or 
formed and compoſed there, not onlie the king's juſtices were 
to ſend to conferr with the maſters concerninge the ſame; 2. R. g. 2 
e kinge himſelfe hath ſometimes, togeather with his chaunce- , a ＋ * Wi | 
reaſorer, and juſtices, called alſoe his clericos ad robas, to con- 2. E. 3. 15. | 
bout ſuch cauſes. And albeit the curſiters have ſoe farr eman-! |. + | 

. . MH L, ' 
{ themſelves by the deviſe of a certaine lord keper, whoe | ”//, bay 
by raiſed matter of proffit, not Snely to his fucceſſörs, but 
heires alſo, with wrong and prejudice to the maſters of tjñu - - 
and detriment (as it hath ſithence fallen out) to her majeſtie's 
ues (as it would be hard to reduice them nowe to the firſt 
mon) yet, upon conſideration had, I think it would appeare 
convenient to have ſome other writts to bee compounded, 
|| generallie to bee examined after the auncient manner. For 
be underſtood, that the writts of the chauncery are of three 
ſomme of courſſe, as originalls returnable in other courts ; 
eof grace, as /ubpena, ſupplicavit, certiorari, ne exeat reg- 
junctions, commiſſions, and ſomme other of forme, as 
Jauſum extremum, mandamus, que plura, ſcire facias, elegit, 
Nowe as the firſt ſort are appropriated to the curſiters, and 
It to the maſter of the rolles and his clarks; ſoe for the mid- 
r, which properlie appertaine to the maſters, and therefore 
ton and Fleta are called magi/tralia, there is great reaſon to 
dem reſtored to the care and allowance of the malters; for, as 
le nowe, every inferior clark withowt controllement prefers 
0 the ſeale ſtuffed for the moſt part with ſuch 
and want of coherence and forme, as is fitt to make both the 
punders and the writts themſelves ridiculous, but far different 
beauntient gravitie and learninge of the court. Againe, touch- 
rardinge of ſuppena, there is yet a farther reaſon, for the ob- 
tayning 
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The paine tayning of which the complaienant preferreth a bill, whig 
- 1 order (begunn as they ſaie in fir Thomas More's time) i; 
by drawing ſcribed with the hand of a counſaller at lawe, and ſoe paſkh 
wies bills owt farther examination. But it were more agreable to 
1 — thoritie of Fleta and to reaſon itſelfe, if the conſiderate 
common Cenſure of the bill were alſo referred to the maſter of the 
lawe, end cery before the ſuppena iſſued, that he might conſider, 


me little the matter therein contayned bee fitter to be diſmiſſed by oj 


ill requir 
| edin them, or retayned by ſuppena; for it is to bee ſuppoſed, thati Fell {killed 
|| — matters the maiſters of the chauncery have more {kill u ſes, it ſe1 
er affection, then the counfallers at la we; whoe, though H lettres ti 
| foll of cau- {kilfull, yet frame themſelves to fatisfhe ther appetites that ſtipends to 
bes as 1 them. And by this courſe would all the charge trouble x find many 
| conceive. lay, that groweth by demurrers upon bills, utterlie c the emp! 
| Againe, in puttinge writs unto the ſeale the care of the en b<reof 
| ſeemeth fitt to be renewed, ſeinge nowe they are put thi" other m 
| every pettie clark's diſcretion, bee hee never ſo ignorant ay ein anſwe 
| {kilfull, without any overloking or examination at all; foe 1s cunniny 
| doubtedlie moſt of thes writts muſt carrie with them em Ind yet den 
| congruitie, writing not accordinge to the cours of chu? with 
raſures and blottings; none of which by the auntient coli!” demand 
the chauncery, as Fleta witneſſeth, ought to bee tollerated der arreſt 
_ de ſac- ſides, if all writts were brought by thoſe that write them (Wi counſaile 
co e ther office they are bound to doe) to the examiners, ant ords, but 
were put into the pettie bag under ther ſeales, from whend from me 
ſhould be drawen forth to great ſeale, neyther would there . © ſundri 
| great tumult and ſtirr, nor ſoe much ſealinge of writts af Armenia, 
times, as nowe is uſuall. poſed with 
And I take it, ther care both in compoſinge and ern band cho 
ſtretched ſomewhat farther then to writts; namlie to pati. Lattine 
lettres to bee written for the kinge, and to examininge of muche tou 
Compoſinge and exemplifications; and that therefore in this behalſe th ation of 7 
- — alſo too points of learninge requiſite in them more then uſed at thi 
. tioned in Fleta; the one, ſkill in the chauncerie courkt eride the; 
tinge ; the other, good ſkill in the Lattine.— That they" e inrollem 
| cauſed to bee written in ther names thos pattents that _ CS 
the chauncerie by warrant of privie ſeale, and otherwise, e hee Hey 
rent by ſundrie auntient pattents, to which ther names a Pr hath l 
ſcribed. And although ſome chauncellers alate by uſu % 15 not. 
have reſted the writings of thes pattents alſo from them, a nge by po 
1 poſe it not by the adviſe of the king's counſaile in chautt alſo, that 
1 the clarks of the court, but to the proffit of ther owne endinge in 
| ſervants ; yeat by what right it is donne maie appeare' ; When th 
| | that the 3 owne name is never ſubſcribed to {=p of | 
| thes pattents; and albeit the warrants be directed to bim A 5 of 
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donne at Bourdeaux in France. The care of examininge yy 
| relie made 


was committed to Ralph Grenehurſt, pronotarie of th, 
whereof hee was to make report to the court both under oil kings that 
and ore tenus. And as it ſeemeth there is great reaſon, yi thoſe tim 
peice of ſervice might bee better performed by the maſten s ſervice 
court, then by ſuch commiſſioners as are nowe-a-daies con = — 


Cl. 1. H. 5. 
in dorſ. 


& 14 H. 4 


Receiving 
atturnies 
general. 


choſen : for in wainge and conſideringe of depoſitions 


ed for teſ 


ans and canoniſts holde, that the countenance the conſtuui * 
counſai 


aſſurednes, the waveringe and irreſolutenes, of the depong 


ſpetiallie to be regarded; of which point the maſters, that{ paduct the! 
bothe take the depoſitions and aſſiſt the lord chauncell: WF” — 
hearing of the cauſe might well informe him, which M into Ry 
miſſioners being abſent cannot doe. Adde hereunto, — = 
would bee diſpatched with greatter {kill and greatter ſurei - wines 
the maſters havinge much exerciſe and learninge, and bei * " 
affectionate to the parties, then it can bee by the uſuall cu _ = 
oners, being for the moſt part unlearned, unexſpert, apt u _ 15 4; 
cumvented by ſome craftie aſſociate of thers, and ever affeft 5 _ = 
one of the parties, and as I thinke with leſſe charge to the oy mY 
alſo. And thuſſe much of examinations taken owt of the <4 = op 
"Thoſe taken in court were heretofore donne either by the "#4 3 
celler himſelfe, or by ſome ſpetiall man to whome the > - or * 
ler committed it. Upon interrogatories exhibited by Codd be , * N 
narratore regis and his ſerjant, the biſhop of Wincheſter - : — | 
chaunceller examyned one that had brought bulles of Hendl: — 
from Rome. By the appointment and commandement of 15 yp 
chaunceller, John Rothewell was examined before John WL. wry 
inge maſter of the rolles of what eſtate he was ſeized in — q = 
lands. . 
Another part of the ſervice of the maſters conſiſted nM 3 * 
ing of atturnies generall, of whome mention is made bol ab 90 4 
ſtattut of 18. E. 3. * and alſo in the regiſter fo. 20. —— | 
was donne after this manner. When any of the king! her 5 * 
by his licens or imploiement was to goe out of the r. 8 * 
ſome garriſon towne in the realme, it was lawefull u mon of 
chooſe one or more of his friends, whome hee might d — ſu 
his abſence ad lucrandum aut perdendum in all plecs mai boddie * 
dis in any court of England; and when he had dea, juſtices at 
names beſore one of the maſters of the chauncery, they 1 
him writts de attornato generali conflituto. Thoſe names, ¶ e ce e 
the atturnies as of the partie and of the maſter that tooke tia. a f a 
ſpetiallie inrolled of record, molt commonlie in the Gr WHOA Job 
and ſometimes in the pattent rolles. And of ſuch att in regno, ; 
Pon ſuerties 
s taken in 


* 18, E. 3. ft. c,—EpzTOR, - 
| fe Büſeley « 
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lie made ſome thouſands in E. 3.'s time and R. 2.'s time, 
kings that preceded and fucceeded them next, as by the 
f thoſe times manifeſtlie appeareth. Thoſe, who went one 
s ſervice eyther in warr or ambaſſinge, were at ther 
either to make ſuch atturnies, or to have protections un- 
at ſeale upon certificate from the privie ſeale, (which 
ed for teſtifyinge and commandinge matters reſolved by 
Ee counſaile) or from the ambaſſader or captaine under 
onduct they went. And ſomme had both protections and 
er atturnies alſoe 3 as William Sterme being to goe one Fra. 8. H.. 
we into Ruſſia. And if this cours were renewed againe, 
more commodious for the parties and more warrantable 
then thes which are now uſed. 
captions in chauncerie are even at this day a piece of Manucap- 
ce alſoe, but not in ſoe many caſes as auntientlie they 1 
punt to be taken. For it is now in a manner reſtrayned — 
of audita querela and of ſuperſedeas for the good beha- 
But in former times the chiefe part of this ſervice reſted 18 H. 6. 
perſedeas to writt of capias and exigent awarded out of —_—_ * 
on place or king's bench; for if the parties ſuerties for 214 Nov. 
me into the chauncery and put in ſufficient caution to ap- Natur- 
the day prefixed in the writt iſſuing owt of either of Flerium, 


hes, then had hee out of the chauncerie a /uper/edeas to prog 


apt to 
echo 
0 the 
of the 
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= e not to moleſt him in the meane time. And thes writts 
i entlie foe well obaied, as Finchden that learned. juſtice 
* of ſuch ſuertie in chauncery, where in the common 
John y uſed to take none in that cas then in queſtion, but to 


ed 11 Wmitted the partie to priſon, ſaieth, coment gue ceux del 


ent fait error, wattient pas d nous pour impugner lour 

ent que eft garrant d nous. And this healpe and releite 

dnelie yealded to the ſubjects in civill cauſes, but in cri- 

0, where men were impriſoned upon ſuſpition of felonie 

her, as appeareth both in the Regiſter and the newe 

rerum. But farr greatter things in this behalfe are to Fol. 26g, 
amongeſt the records of the Tower. For John Britt, © ald. Fo, 
lower ſuerties in chauncery, hoe undertooke for him * 

c doddie, that hee ſhould appeare before the king's coun- Cl. 11. E. 3. 
8 juſtices at a certaine day, and in the meane time be ?* '* 
tehaviour, was delivered owt of the Tower of London. 

| certaine others, committed thither for miſdemeanors 

erton a ſerjant at armes upon his report againſt them. 

aclife delivered alfoe, beinge committ thither ob ſediti- Cl. 28. E.z. 
n 72g10. Soe was Metham and his ſervants delivered ci. 36. E. ;. 
pon ſuerties for ther good behaviour, and ther owne cor- 

& taken in that behalfe. Further, owt of the Fleete Cl. 11. R,z. 
ie Biifeley delivered, putting in ſuerties in chauncerie 
| Y to 
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ud of tranſporting wolle wheate, &c. there were firſt ſuer- 
ut into the chauncerie for the well uſinge of the ſaid licens. 
1aftlie, thoſe, that had day given them to appeare in the Frs. 10. et 
hamber, put in ther ſuerties for the ſame in chauncery. But 3* 3 
oe is to be noted, that the maſters of the chauncery did not dos. 
uch all thes things by ther owne authoritie; but in many of 
ther miniſtrie was onlie uſed, and the aurthoritie camme 


the privie oounſaile; as in ſetting free priſoners owt of the 


putt er or owt of the Fleete beinge commanded thither for debt l | 
erte uf tinge, and in diſcharging ſhips from ther arreſts, and ſuch | | 
nade| things which rather concearne the kinge's owen affairs then 14 
h, ommon lawe. But when ſuerties or manucaptions were to 11 
denten of what ſort ſoever, they heald it more convenient in I 
th of WW time (and the ſame reaſon continueth ſtill) to committ the | 


uch of them to the maſters of the chauncery, whoe were 

ll and expert in takinge and drawinge recogniſances and of 
rcamſtances pertayninge to the ſame, and where the ſayed 

guiſances were aſſoone as they were entred into ſafelie kept 

tio amongeſt the king's records, then as it is nowe uſed to 

to all kinde of clarkes and in all places, whereby it cometh 

iſe, that many of them are abſurdlie compoſed and not good 

we, and ſuch as they are many of them alſo ſcattered and 

before they come to bee kept amongeſt the king's records. 

nother part of the ſervice was to aſſiſt the chauncellor alwaies attendance 
linge times; and in his abſence or ſicknes they had the over- at ſealiage 
ge and direction of the ſame themſelves, as maye be evident- f. 

nd plentifullie proved out of the records of the court. 1“. — 
li was the ſeale delivered to Henry Clift, maſter of the Han. 

to bee kept by him, and that under the ſeales of Henry de © © F. 3. 
ſton and Thomas de Banburgh. 30 Januarii was the ſeale = 7. E. 3. 


for cred by the archbiſhop of Yorke to Edneſton Bamburgh # Jo. Ql.s't 3. 
Ile, three maſters of the court. 6 Aprill John Archbiſhop orf 
And terberry, being lord chauncellor, delivered the ſeale to Robert 

dert 


tratford his brother to bee kept under the ſeales of Edneſton 

St. Pawle. After the death of the biſhop of London the Cl. 13. E. 3. 
ncellor, the duke of Cornwall, beinge warden of the realme, 3 ?* 

ered the ſeale to St. Pawle then maſter of the rolles to bee 

under the ſeales of two other of the clarks de primd formd. Ci. 14 E. 3. 
Robert Burcher, knight, chauncellor, beinge to goe to his 2+ Pa. 


ke in the cuntrie delivered the ſeale to two of the clarks de 
ound WW. ; forms to bee kept by them till his returne. Parucing lord Cl. 17. E. 3. 
uld cler being ſick, two of the maſters of the court y his“ f“. 
ie) rundement fate at the ſeale, and diſpatched that buſineſs. 


7 names were Thorſby and Broyton. Burcher lord chaun- 
1211 cellor, 
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tt are expedited, either by writs out of the chauncery, or by 
chauncellor's ſerjants at armes; the lord chauncellor is ever 
ter of that howſe, withowt further choice or appointment as 
{ about the ſpeaker of the lower howſe, and ought withowt 
writt to attend there, (although the contrayrie have bene of 
uſed by ſome of the pettie bag not well inſtructed of the 
ent manner; for what neede hath the kinge to ſende notice 
r his ſeale of the attendance to thoſe whoe have the keping of 
he ſayed ſeale?) and the clark of the parliament hath his fee |, Searle a 
of the hanaper as an officer of the chauncery. The reaſon matter of 


her attendance there I take to bee, not onely for the receyving be chavo- 
9 0 . — cer y was 
* ctitions 3 but as the judges are there, that, by obſervinge the 14K of the 


6 and reafons of the lords that make the lawes, they maie parliament, 


more agreeable to ther meaninge expound and interpreate the ud that of 
cours, not 


of WT! hwes; foe the maſters of the chauncery are there alſo, z, pat- 
der, bey may likewiſe frame the writts that are to bee made upon tents. 
m lawes in like correſpondencie; and as the judges further- . 
of dal me informe the lords, howe former lawes of this realme , R. 2. 
e. E eatle ſtand touchinge any matter there debated; foe _=_ 

bee alſoe informed by the maſters of the chauncery (of whic 


reatteſt number have alwaies bene choſen men {killfull in the 
and canon lawes) in lawes that they ſhall make touchinge 
ine matters, whowe the ſame ſhall accord with equitie, jus 
m, and the lawes of other nations. And therefore the aun- 
uſe hath bene, that not onelie the four appointed for reſe- 
of petitions, but any of the maſters of the chauncery, may 
ther place amonge the reſt in the higher howſe, as I learn 
e auntient maſters of the court nowe hvinge. | 

ad albeit for performance of moſt of the ſervice, which 
dene formerly ſpoken of, the knowledge of the common 
dee moſt requiſite, yet undoubtedlie it was not withowt great r 
d of reaſon, that auntientlie men ſxilfull in the civill and j,; gone 
n lawes have bene choſen to ſupplie ſomme of thes places. lawes. 
of that matter thuſſe I think: foraſmuch as all writinges, 

b paſſe the great ſeale are under the governance of the lord 
{cellor ; but the care of compoſinge and examininge the 
appertayned to the maſters, that is to ſay, all things that 
arne the diſtribution of lawes amongeſt ſubjects and for- 
, the diſcuſſinge and orderinge of the king's revenewe and 
ony, the authentique publiffing of leagues and treaties 
lorraine ſtates and princes, in one word omnia et ſingula 
 expeditionem legum et bonum regimen terræ neceſſarid re- 
tur, as the words of the pattent of chauncellor Preſton p 


Pat. 18. R. 2. 
2. Is 


tit follow three or four words in the manuſcript, which could not be read ſo at 
ene of them, EDI rox. 


A TREATISE OF THE 


MAIST 


ranne : they could not well diſcharge this ther office, e tent of 
were indewed with ſoe great knowledge {kill and learning, hi; and tl 
they might informe and aſſiſt the lord chauncellor in dia in chanc 
and judginge maritime, martiall, and eccleſiaſticall cui by the " 

x of the 


3 in chauncerie; the conuſance of which cauſez 


4 auntient uſe and ſundrie ſtattuts, appertaineth to th of 7. H. 


chauncellor. As for example, of maritime by the m zforclaye 
9. H. 5. c. 7 of 2. R. 2. c. 10. of 31. H. 6. c. 4. of ee the reco 
call by the ſtattuts of 9. H. 6. c. 21. in ſome ſort, but more Wicerninge 7 
| and largelie of 25. H. 8. c. 29. and of martiall by the din ſtrange 
of 14. R. 2. where touchinge a priſoner of warr, by appeal i enimies, 
| the conſtable and marſhall, the cawſe camme to be debaai in chanc 


„that thi 
be by ap] 
nced ther 


determined in chauncerie. And not of thes onely but of « 
determinable by the lawe merchant, there lieth appeale fraq 
maior of the ſtaple into the chauncerie, as appeareth by the 


| tut of 27. E. 3.c. 24. Now it is to be underſtood, that d record 
| caſes where the lord chauncellor appointeth delegates for Heth, that 
| cauſes by commiſſion, hee 'maie determine the fame cui of evoca 


dn and oth« 
auſes cam 
judgemen 
auſe of on 


he thinke good, in chauncerie himſelfe, by the adviſe df 
King's counſail there eſtabliſhed, or of ſuch others of his ( 
counſailes as hee ſhall call to aſſiſt him, as is to be proved | 
| records of the Tower, and the aurthoritie of civill and con 


lawes. Amongeſt the records it appeareth by the cloſe Md Engliſ! 
5. R. 2. where a maritime cauſe coming by appeale int 2. and 
p make re 


chauncerie, the parties were called thither to debate the! 
and it is there to be. found at this marginall note, de i 
cauſa appellationis factend. This rule is alſo gathered owtd 


llor ſent 1 
letearmine 


Lib. 1. tit. ai title de cio ejus cujus mandata ęſi juriſdictis in the Pandec in a caut 
8 - wicungue delegatos dat, poteſt et ipje recignoſcere ; for a d the chau 
= S de is defyned to bee, cui committitur cauſa terminanda vel eng comes D 
offic. jud, Dices delegantis repreſentans, et in juriſilictione ni hil proprium Was given 
bens. And agreable hereunto ſaieth our Bracton, rex l be ſhip 

Apud dinariam juriſdictionem et omnia jura in manu ſud, que s 2 cla 
Brat. Ii. 2. igari poſſunt quin ordinaria remaneant cum 7 ¹ rege. Nove es pattent 
. things, which are donne in chauncerie, are not ſayed . dot the 

3 , 

donne before the chauncellor, but before the kinge himſell by the kin 
chauncellor beinge there loc nomine et vice regid, as it is la One 

ant, admir 


decauſe it! 
conſilis 19 
auſtralis w 
contrary te 
; Which is 


® The author thus ſhortly and obſcurely referred to is Claudius Cantiunculs, 
the book de officio judicis here cited, he wrote a book intitied Paranefis de ri 

alis, which is included in a collection of pieces by various writers on tht! 
of ſtudying law, publiſhed by Nicolaus Reuſnerus in 1588, This explanations 
becauſe Cantiuncula is an author rarely cited ; and becauſe the editor wiſhest) 
others from that difficulty of underſtanding the reference which he bimſelf 
enced. ——ED1TOR, | 

t This reference to Brafton is erroneous. But in cap, 24. of lib. 2. i 
there is a paſſage ſimilar to that here given in the text, though the words at 
aQly the ſame, —Ep1iTor. 


nd con 
loſe u 
le int 
» the! 
de ul 
| owt 0 


on the 1 
12tion U 
ſhes t“ 

imſelfe 


2. 10 


rds ut 


tres pattent to Thomas Carew and others, becauſe they at- 
| not the ſaied buſines. Further, I finde, that reſolutions, 


decauſe it had bene before ſett free from arreſt de _ 
[ 
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ent of Thomas biſhop of Durham, lord chauncellor of Pt. r. H. 8. 
id; and that thes cauſes peregrini juris were not onelie * 
in chancery, but pleaded there by civilians, I have partlie 

by the report of Fra. Kempt (an experrienſed and diſcrete 
of the chaun . and partlie it appeareth by the 

of 7. H. 6. 11.—Touchinge the cawſes themſelves of the 
eforefayed debated in chauncery, I finde thes examples 
the records. | 
cerninge maritime cauſes —Firſt, certaine goods beinge ar- C1. 3. H. 6. 
in ſtrangers ſhips that were ſuppoſed to pertaine to the 
enimies, whither the kinge ſhould have them or not, was 
din chancery, and not before the admirall; whereby it ap- 
„that thes moo may bee 2 into the chauncery, 
lie by a „but alſoe originallie or in primd inſtantid 
1 Secondly, I finde a writt directed to - ary er . E. a. 
de recordo et proceſſi in cancellarid mittendo, whereby it 
eth, that the chauncellor hath conuſans of marine cauſes , 
of eyocation or certiorari, as hee fetcherh cauſes owt of 
n and other inferior courts.—Thirdlie, I finde, that, when 
uſes camme into the chauncerie by appellation, ſome- 
judgement and execution was awarded in chauncery ; as 
zuſe of one Criſtinus Comeſſon, a Hamburgher, between 

d Engliſhmen abowt depredation, was adjudged in the 
cery, and thereupon a writt directed to the ſhriefe of Suf- Cl. 6 H. 4. 
p make reſtitution to the Hamburghers. Sometimes the RO 
llor ſent the cauſe to the juſtices of the 8 to bee Cl. 1. — 
letearmined ; as 2 touchinge John Heſbite of Her- et 19. E. 3. 
in a cauſe of repriſall. Sometimes thes cawſes by writts — * 
{ the chauncery, were referred to the admirall; us unto Ci. ,, H. = 
s comes Dorſett, the king's uncle and admirall of England, IndiQ. cv- 
was given by ſuch a writt to here the controverſie, and to ,. 

the ſhip and goods, if hee ſawe cauſe; and in the ſame 2 
was a clauſe of revocation of aurthoritie formerlie granted Cl. i. H. z. 


by the king's counſaile in cauſes maritime, were e 
ts under the great ſeale. As by ſuch a writt Edmundis Cl. 9. H. 4. 
ant. ad mirallus naſter was commaunded to deliver a Flemiſh 


cnfilis ngſtri. In like fort Thomas Branfort admirallus 
auſtralis was commanded to ſett free a ſhip of Brittaine, 
contrary to the truce erer altum mare per breve de pri vati 


; which is ſoe much the more to bee obſerved, as being a 
thing 
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n judgment is entred in Lattin, but the proceedinge therein 
of er the Engliſh cours of the civill lawe, by examination 
nn eſſes, Kc. as is uſed in other cauſes. 
fu like examples of militarie and faple cauſes debated in 

| je; or beinge debated before the king's ſecreat counſaile, 
Aa by writts out of the chauncerie : as a cauſe betweene 
„du ball of England and the maior of London might bee ©: 51+E-3- 
dan, 2s partlic alfoe appeareth before. 
nee Mwhich, ſeinge they are to bee expedited, not in cours of 
ned a lawe, but in cours of civill or cannon lawe, it was ne- 
W⅜ to afiſt the lord chauncellor with ſome learned in thoſe 
la 2nd the diſtribution and diſpenſation of prohibitions and 
his ons, was alſoe more aptlie committed to thoſe of the 
e 15, Here, whoe underſtood bothe lawes, then it cann be exer- 
we pu thoſe that are cunning in the ſecular lawe onely, whoe 
lord (tandinge have of late arrogated the ſame wholelie to 
ut au es, and by an idle and obſcure multiplyinge of words in 
re tofW@npoſinge of them (contrary to the auntient — of pro- 
parte s and conſultations expreſſed in the regiſter) have at- 
h fen dis, that the price of a prohibition, from ſeven ſhillings 
' noviuMpence, is riſen to twice ſeven pounds. 
n occuUWce it therefore to appeare out of the premiſſes, that 
f adnfowledge of the common lawes, and that as Fleta ſay- 
horite Wir, is requiſit in the maſter, for awardinge brevia 
s reg: Wis, and ſundrie other cauſes : that the knowledge al- 
tenen the civill lawe, which nowe in a manner is inſteade 

gentium, and of the cannon lawe, which undoubtedlie 
bene impoſed by men of great learninge and underſtand- 
9 H. alſo neceſſarie in them to direct the courſe of moſt 
er LindWebated in the court, and to open the reaſon of divers 
eceſſu Mo bee Judged there, and to aſſiſt the lord chauncelor in 
ſuper a kindes of cauſes; whoe is as it were the fountaine of all 
tiarin pt lawes exerciſed in England, and from whome all other 
s, Herve the ſtreames of ther juriſdictions, or maye rather 
a procaWmbled to the ocean, from which all ſtreames doe not 
ein ere, but alſoe doe — into the ſame againe. And 
| to allies onelie, but in all things that the lord chauncellor de- 
archbi accordinge to equitie, in all orders that hee taketh for the 
1g's cooMent and direction of the court and the miniſters thereof, 
by Not convenient, that hee uſed th' advice and learninge 
orie 0! line's clarks ad robas, being appointed to aſſiſt him as his 
he arch for it often happeneth, that the edicts and decrees of 
had nts, which are diſpatched and publiquelie propoſed with- 
meant Wl adviſe and mature debatinge of ther counſaile, are 
p of 1 luſpefted either /ordium or ambitts. And upon this "Pp 
errina 2. 


eth Cicero notablie plaie and invai againſt Verres, Anto- 
nius, 


Philippica a, 


A TREATISE OF THE ISTE 


nius, and Dolobella, that they judged cauſes and made g 
their own heads withowt the adviſe of ther counſaile or x 
And ſurelic the auntient kings of this realme did ye 
and unneceflarilie beſtowe the charge of mainetaininge f 
clarks abowt the chauncelor, if they were to ſitt idly ani 
erciſed abqwt him. And therefore, albeit they bee not boy 

ive ther adviſe by the formall words of ther oathe, unil 
be aſked; yet I think it is the lord chauncelor's part to 
imploie all thoſe healps and aides, which may ſupp 
ſtrengthen his ſentence and decrees with moſt vigor and 
ritie. Add hereunto, that it will make them the more x 
and to diſcharge ther duties with the more alacritie, if the 


e amonge 
of Mr. K 
nilibet, r0 
quam eft1 
L cancelia 
alis fami 
le ſcribe? 
pf the har 
of eatch 
in cancel! 
m 500 J. 

and oſſic 


ſeive, that lord chauncelor maketh account of ther opmi bowſe, 
the queſtions and demaunds which hee ſhall aſke of them, Ney had lod 
And to have ſayed thuſſe much of the parts of ther {Wthings abc 


oved. R 4 
dericis de 


ne Gaimflet 


| and of the learninge requiſit to enable them thereunt 
1 ſuffiſe. | 


| V. tllarte ject 
1 was not 
| the plaint 
It reſteth to treate of the fees, allowances, and rewards, upon. N. 
inge which it ſeemeth the world is much changed. For Hud have b 
fore in 5. R. 2. there was a complaint exhibited againſt i Mnd thirdlie 
parliament, that they were over fatt, both in boddie i erords, an; 
and over well furred in ther benefices, and put the kinge WWpointed fo 
eat coſt more then needed; and likewiſe 5 1. E. 3. one Wauncery. 
Theloal would not accept the chauncellorſhip of the dat. 2 2. K 
Lancaſter, but with condition god /tatus gradus et e hoſpiti 
Thome integri et illaſi permaneant, et quod preditius Tu they had 
regis pro erdem gradu debitas et conſuetas annuatim a cWmcerne ng 
regis pro tempore exijlente reciperet, et locum ſuum, ſ er dria ro H. de 
quem cum hoc duxerit deputand. in hoſpitio ejuſdem cancelanerum cance 
nuaret, And in thoſe ordinances, which are tearmed dt pincerne 
it is prohibited, that any curſiter or inferior clark of the Na, ut 
ſhould ſerve as attornie in any other court, between pi re, . 
partie, except the kinge would W his lettres pattents male was 12 t 
atturnie generall, as if there had bene ſome likeliboodtn was deliy 
But from this envie, into what a ſtate of pittie they Witeade ther 
fallen, appereth but even overmuch. Yet let us fee, er the rat 
predeceſſors had, the which in generaltie appeareth WF lodginge | 
lib. 2. cap. 22. whoe ſaieth, that out of the _ orie, not: 
they ought to bee founde, and that Bongſè, both for N of the l. 
raiement, pro victiu et veſtitu. How this honefte is to! relby cut. 
reted, maie partlie bee gathered owt of a booke of all arum Je 
in chancery compoſed in H. 7. his time, found by r care/ti 


ber 7 J. et: 
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e amongeſt Warman's papers, and nowe or late in the 

of Mr. Kederman, where it's ſaied, that 12 magi/tri, et 

Allet, robas, vefluram, five liberatam, annuatim, tam Diett for 
quam eſtivalem, de domind rege pro ſe-ipſis, ac dietam di- 24 orga 
} canceliario Angliæ pro tempore exiſtent pro ſe ac uns tendants. 
alis familiaribus ſuis, ft voluerint eorum quilibet tres cle- 

le ſcribentes, haberent. Agreable hereunto are the ac- 


if the hanaper remayninge in th' exchequer; in the be- 


0 

upp of catch of which accompts are ordinarilie thes words: 
and in canceliario pro expenſis ſuis et clericorum ſuorum com- 
ore fn 500 J. For it is to bee underſtood, that auntientlie 
if and officers of the chancery kept togeather, either in 


's howſe, or in ſome ſpetiall hoſtell appointed for them, 

ey had lodginge and dyet allowed them, as not onelie 

things above alleadged, but by thes records followinge 
ereunMroved. Rex voluit, quad Chf et Helaſton teneant hoſpi- 

dericis de cancellarid et officiarits ejuſdem; and againe, 

ue Caimſfede cuftode ſigilli pro je ac ſoci c ſuis et aliis mm- 

larie ſecum commenſalibus, ut moris e, c. Now that 

was not of the meaneſt, maie appeare many waies. 

the plaint in parliament aforeſayed, for that they grew 

upon. Next by the allowance of 5001. which in thos 

ad have bought as much vittaile as 25001. will doe 

nd thirdlie the particulars thereof doe partlie appeare by 

lie andecords, and that there were ſpecial pervaiors of the 

kinge pointed for the bringinge of the ſame. into the hoſtell 

one Nauncery. De vittualibus pro hoſpitio cancellarie provi- — — 9 
the du Pat. 23. R. 2. Againe, de gallinis vine et cerviſid pro- ambaſfa- 


wards, 
For 


ainſt tl 


et ere hoſpitio cancellaria, Pat. 12. E. 3. far 2%, But ders is 
Da they had from the butler of England. Rex Ricardo 3 ora 


1 6 coffmncerne no/tro ſalutem : Mandamus, quid dilecto clerico pur dim. 


eri H. de Cliff cuſtodi magni ſigilli naſtri vinum pro hoſe Cl. 5. E. 
ancellan rum cancellariæ 1 liberetis, &c. Cl. 2. E. 3. And & fg it i. 
ed dN. Pincernæ ſus ſalutem : Conſuetum ferdum dini Mi- 5 marks, 


the dy ach, ut uno cuſlodum magni ſigilli tenentium hoſpitium und will not 


. . r 22 def tl 
een puff were, lileretis, Sc. Cl. 8. E. 3, The quantitic of huge nei. 


s male was 12 tonnes by the yere, for every moneth a tonne, ther. 
elihoolen was delivered in ſpetie. But nowe the lord chaunce- 
they itcade thereof allowance in money from the butler of 
ſe, er the rate of 20 nobles the tonne, as I take it. Be- Robes 24. 
areth N lodginge and ther diett, they had alſo robes of the 4a oy 
its ot etie, not allowance in mony for them; and that by, ; 
i for (qi of the lord chauncellor. Rex dilecto clerico ſus Ri- 1, 3 
is to / cut. hanaper. cancellariæ nofiræ ſalutem: Qlia then for 


of al erum de inſianti æſtate, pro clericis de cuncellarid tes robes 
by M. Per careſtiam panni et ſendalli, feodum 2 — 


per 7 l. et 20 d. excedit ſicut venerabilis pater Fohannes was exceed- 
epiſcopus d 42 


=> 


187 E 


of the © 
the prir 
e place; 
de extraor 
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— , and epiſcopus Wigorniæ cancellarius noſſer nobis et teflifficatu,n 
_ - _ damus, quod eidem cancellario noftro dictas 71. et 204. proj 
had allow- ſic emptis de exitibus hanaperii prenidai ſolvatis, recipients 


ance ac. cancellario literas ſuas patent diftam recept. teflifficante, y 


cordinghe. 5 in computo veſtro debitam allocationem habere facimy eb — 
Pat, part i. Veſiminſter. 12 Mar. R. E. It ſeemeth moreover, tal reſed 
allowance for horſemeate by this recorde of 12 E. 3. &f Ara { 
et avend pro hoſpitio cancel/arie providendis. But it is la — thes f 
they had allowance of botehire, and that in the het Nef 411 
Cl. 35. E. R. Radulpho Revenſore cancellario ſalutem : Mandan 9. + liverie 
3. et 41. lib. dilectis clericis noſtris primi gradis canal ae, fe 
Se tre, pro expen/is barge ſuæ ipſos clericos a palatis A Milli 
naſl. ubi ipſi pro negocits noſtris et reipublice ſeſſionet Ju: to hav; 
nitur tenent, uſque hoſpitium Epiſcopi Wintonie cancellailfh,,. among 
et abinde ad propria ducentis, de exitibus finum in dict u ned, th 


noftra fine dilatione liberetis, recipientes ab tin 
aliquo literas ſuas patentes hoc teſ/tificanies, et nos indt i 
vero debitam al*cationem haberi faciemus. T. R. Wi 
Cl. part 44, nuar. R. There was alſo fewill allowed owt of the lig 
Fewill. for this hoſtell of the chauncerie ; for it appeareth by! 
that the kinge beinge at Newcaſtle, and Parning the ch 


e little or 


nt to be d 
d with taf 
furfura ir 
ned in mo 
pf that alſ 


and Thoreſby maſter of the rolles ſtaying behinde at V eth, tl 
ton, there were writts directed parcario de Milton t | noe, meat 
foreflarum de _ et Whitehod de buſca liberandi can, efices 01 
cuſtod. rot. with this clauſe, ſcut alii ante het tempora li acceſſors 
Benefices, ſueverunt. Beſides all thes allowances from the kinge, ¶ l attendan- 
eth by the yere-bookes of 28. E. 8. 3. and 20. H. 6. 8 er, whit 
tiallie by the parliament rolle of 4. E. 3. that rech thos thi 


other eccleſiaſicall benefices rated 20 marks or under oft 
guift were principallie diſtributed amongeſt them, and 
upon the other clarks of both the benches and th' exche 
conſilium et aſſenſum magiſtrorum. But Wolſie, as they! 


inge of a 
matter itſ 


ed it to all benefices under 201. and nowe they at pe the m: 
ſine aſſenſu et conſilio magiſtrorum. And thes I take ein doetk 


K Was aur 


* The words of the clauſe in the rolle referred to are, recompen 


C Pur ceo, q'en temps dount memore ne court, fuſt ordeine et per les 


« noſtre ſcigneur le Ros, que les chauncellers, que pur le temps (rr: our prec 
« les benefices que appendoient au Roi a donner, del tax de — = = have the | 
« les clercs de la chauncellerie, que longement avoient travayle en kh prone 

© choſe ad eſte uſe du dit temps, tanque Feveſque de Nicol fuſt fait chi lawe deb 
« dona en tut ſon temps les dites benefices a ſes clercs, encontre la voſunte nts of cha 


« nevur le Roi, et eacontre les ordinances et uſige avandites : pleiſe u 
ec ſeigneur le Roi et a fn conſeil ordeiner, que les chauncellen 
« temps ſetrount, doynent les benefices, que a evx appendent a duger 
„% ayaundite, a lesclercs de la dite place, ficome a aunciennement ad eſte i 
« ceo ſoit fait par eleccion de let moſtres de la chauncellerie.” 8 4 

« Yoit ceo bille hvere au Roi, et ſemble au conſeil, q'il doit commauner 
« celler, q'il deſore doigne tieux benefiz as clercs le Roi de la * 
« chequè r, et des deux baunkes, et ne mye as autres,” See Roll. Fal. 
54.—ED1TOR, 
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of the certaine rewards, which the clarks de 19. form4 
| the prince for extraordinarie paines or longe continu- 
e place; or beinge extraordinarilie qualified, they were 
e extraordinarilie rewarded with ſomes of mony, penſi- 
s of licenſes, and of wynes from the butler of Eng- 
| with preferment to higher places, of which I have 


zt 
570 40 
entn 
tes, of 
ctemat 


that y preſedents in peruſing the rolles of the chauncerie. 
, &þ noe ther fees from ſuitors to the court, thoſe that are 
15 e thes followinge. For knowledinge of deeds, for re- 
belt es of all kindes, as dett, baile, manucaptions for ſhreifs, 


111 95 
ancell 


xr liveric and removinge of extents, for writts de non 
x aſiſic, for oathes taken in the office of alienations, the 


er tro ſhillings 3 for an ordinarie affidavit 4d. and they 
s ſu WWt to have a fee of 6s. 8d. for cancellinge of pattents, 
cellariiWre amongeſt other things is taken away alſoe. And of 
120 aWeſaied, the greater part of the ordinarie maſters of the 
6 ce little or nothinge. And inſteade of ther robes, which 
ind in Wet to be delivered them in ſpecie, the one furred, the 
Ma with tafita [for ſoe the words of the recorde runne, 
e kin furfura in winter, et pannus et ſandallus in ſomer] there 
1 by ed in mony for both Gl. 14s. and yet certaine deducti- 
the car that alſoe to the clark of the hanaper's man. Soe 
1 eneth, that, whereas in auntient time our prediceſſors 
on & 


nee, meate, drink, fier, appairell, attendance, paſſinge 
mefices or penſions, and many ordinarie fees; nowe 
ſucceſſors injoye little or nothinge thereof, and yet our 
| attendance is greatter then thers was.—Let us there- 


4 can 
ora h 


* 


er, whither there bee _ probabilitie of recoveringe 
4. { thos things which wee have loſt, and the meanes 
01 U 
„ and Witinge of a ſuite three things are eſpetiallie to bee conſider- 


matter itſelfe, the perſon by whome, and the manner 


ey art e the matter I take it to bee worthe the laboringe in, 
take VWrein doeth conſiſt the reſtitution of the creddit and 
It was auntientlie annexed to our places, and ſomme 
recompence for extraordinarie paines, that wee take 
n our prediceſiors. As for example :—In matters of | 
have the matter of precedence betweene us and ſer- 
 lawe debated and ſettled ; and concerninge the clarks 
ns of chancerie, to ſeeke to renewe the dependence 
de curſiters and fix clarks upon us.—In matters of 
have the fees of writts that be magi/tralia or of grace 
vered unto us, and likewiſe the writinge of exemplifi- 
have the grant of the chancery ſuppenas in curſu, be- 
of the trouble that groweth by thos ſuppenas cometh 
and others have all the proffit : to have the examin- 

ation 
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ation of pattents by the privie ſeale as incident to ou i 
now injoyed by an abſurd grant : the writinge of conn 


appeale, and the compulſarie proces thereupon, be mons tog 
matters might bee heard in court: and the keepinge, would n 
cords in the Tower: the clarkſhip of the parliament I grove or 
poſed to one-of our company, as auntienthe it was wii unto us 
to have the takinge of reconuſances upon bills to be pu amonge! 
court according to the ſtattuts thereof made till in be court 
otherwiſe to have ſomme ſtipend from the prince, c inge our 
the partie, for our hearing and reports, ſeinge nem nien to us 0 
- reipublice ; and that all others in the realme hen foe Furs to be 
tolus faieth, duo aurei debentur in initio cauſe, et ali dy orminge 
that the Miroer des Fuftices aſſigneth twiſe as much wie our ga 
as to the counſailer, that commiſſioners in ſpetial afſiſcy i cedings t 
allowed them by the auntient lawes and uſaiges of i (cons, 
and that the manner in France is in ſuch caſes to el bills o 
des eſpices “. on both 
'Touchinge the perſon by whome, ſeinge our places i lers be g 
— of the lord chauncelor, and that ſome of ther client's ch⸗ 
ave withdrawen a great part of our creddit and pro regilts 
are not in his guift, here is hope of doinge good, if nd the b 
opportune time be choſen for the ſame; for not onele Wi"! exemp! 
terceſſion to the prince ſomme reaſonable allowance mi Loners for 
cured that way for us, but out of his owne authorite icht there 
diſpoſe many things unto us. patched 3 
Touchinge the manner, I ſuppoſe the greateſt poi auntien 
be to conſider by what ſteps wee are fallen, and to fe nd breeds 
by the ſame againe. Nowe I take it our fall grewe by uſſe once | 
arena fine calce, by fallinge aſunder one from anothe e of our 
omg the common; and in the meane time thoſe {"*9dit and 
arr our inferiors, by getting themſelves incorporated, 1 ur 19 | 
oubt w 


ped before us in proffit exceedinglie, and in trewe ! 
alſoe regardinge potefatem juvand: nocendive. Mr. Land 
inge this point was verie earneſt to have us ſuitors f 
corporation to her majeſtie.. I was rather of opinion, th 
our number is tearmed in E. 3. time numerus dud 
were better to ſtick to our auntient preſcription, ther 
in underneath our inferiors as a puiſne corporation. & 
remaine at libertie to impugne things by them incroa 
us, which by acceptinge a newe corporation wee ſhall! 
to doe. Againe, this wee may doe of ourſelves, wht 


* Antiently it was the cuſtom in France to give a preſent of ſoices u 
judges on their making a dectee. This preſent afterwards grew inte! 
and it is ſtill payable to the judges there by the name of zpices, See lie 
the C:Ule&ion des Deciſ. Nouvel par Deniſart,—ED1iT0R, 


1a1STERS OF THE CHAUNCERIE. 


1 be delay difficultie and incertaintie. Therefore if halfe 
of us would beginne a newe inne of chancery, and kept 
nmons togeather in the tearme time, I thinke our charge 
would not bee increaſed ; and upon this foundation there 
gowe order for attendance in court among ourſelves, 
unto us from others, which wee nowe want by beinge 
| amongeſt others, and an ableneſs to performe the ſer- 
the court the better by our conference. And, as I ſayed 
einge our places are in the chauncellor's guift, time would 
n to us one thinge after another. Wherein I would wiſh 
ars to be holden, that we ſought at firſt rather to renewe 
orminge of our dueties withowt gaine, then over-eagerlie 
ſue our gaine at the firſt ; and I think God would bleſſe 
ceedings the better. As for example, wee might appoint 
ſeſſions, ſuch as our prediceſſors were wonted to holde, 
al bills of coſts might bee taxed in the preſence of the 
on both ſides. There by motion of the atturnies alſoe 
ders be granted by us de preparatoriis ad judicium, where- 
cient's charge might bee ſaved for his fees both to coun- 
and regiſter. The writers of petty bagg would there be 
and the bagg ſealed with one or more of the maſters 
onele al exemplifications and pattents might there be examined, 
ace m loners for dedimus poteflatem and for examination of wit- 
joritie right there be nominated, and other things of thes kindes 
lſpatched 3 and this would bee a good meane of renew- 
r auntient ſuperioritie over the inferior clarks of the 
and breede a regard in them towards us. If thes things 
ulſe once begoune, then might we treate and endeavor the 
ge of our auntient rightes, or recompence for them, with 
reddit and reputation, with more commoditie in conſulta- 


nd more readines of contribution z without which thes 
doubt will not be effected. 
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eplication of a Serjaunte at the Lawes of England, to 
me Pointes alleaged by a Student of the ſaid Lawes of 
nd, in a Dialogue in Engliſhe between a Doctor of Divi- 
nd the ſaid Student. | 


ile Treatiſe concerning Writs of Sulpœna. 


jeces are printed from a manuſcript in the Cottonian library at 
tiſh Muſeum. See Cott. MSS. Cleopatra A. 15. The title 
beginning of the manuſcript is, A Treatiſe concerning Sutes 
Chauncery by Subpent;”* to which is added the following 


dunde amongſte the bookes of Sir Edward Saunders, late cheiſe 
juſtice of England, and after cheife baron of the exchequer, 
and noted by his hande writinge to be entitled on the outlyde, 
The Dialogue betweene a Serj aunte at the lawe and Chriſtopher 


beinte Jer man; and on the inſide, The Anjwer of this Treatiſe 
by Chrijtopher Seinte Jerman. 


te pieces were clearly written in the reign of Henry the 8th, 
ler the firſt edition of the DocTor and STuptenT, which [ 
nave been firſt printed by John Raſtell in 1523. See Ames's 
Account of Printing, 145. 
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I. 


followeth a Replication of a Serjaunte at the 
of England, to certaine Pointes alleaged by a 
ent of the ſaid Lawes of England, in a Dialogue 
ngliſhe between a Doctor of Divinitye and the 
Student. | 


RAUNTE of the lawe of Englond, hearinge the com- 
unication and dialogue between a doctour of divinitye 
dent in the lawes of Englond, faith to the doCtour in this 


Doftour, after my mynde ye have righte well declared di- 
es, that is to ſay, the lawe eternal, the lawe of reaſon, the 
God, and the law of man. And you, Mr. Student, have 
| ſhewed, howe the lawe of England is grounded uppon 


inſte which I entend not to repile. But mine entent is, 
dent, to repile againſte your opinion in one point in a 
aunded of you by Mr. Doctour, which is this“. If a man 
Lin a ſingle obligation to paie a certayne ſume of money 
to the obligee, and the 284 payeth the money at the 
tketh none acquitaunce, neither the obligation wherein 
nde; and notwithſtandinge this he that hath the obliga- 
zeth an action of debte upon the ſaide obligation againſte 
or; ye have ſaide, that in this cafe the obligor hath no re- 
the common lawe at the realme, and ye have ſhewed the 
ſrighte well, as it appeereth by your declaration, the which 
to rehearſe, But ye ſay farther in this caſe, that the de- 

3 8 —ſendant 


— 


See Dot, and Stud. dial. I. ch. 12. Eotros. 


of reaſon, and have ſhewed your mynde therein righte 
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fendant may be holpen by a /#bpna in the king's chaunc i. tue c 
that T intend” = otwithſtanding all firk q 2 
move you, that Ta this caſe after my mynde the dee, lande 
baue remedie at the common lawe. For after this pam. bre it 
1 defendant bringe an action of debt againſt the obligee in the « 
upon a prompte, if the obligee will plead that he rem rie to 
ſaid money for the contentacion of his obligation, this pe moc 
ed in court of recorde ſhall diſcharge the obligor of the ft in the k 
gation z and if the obligee will wage his law, then the d z writ to 
without remedie; and yet he is at no greater miſcheif f nge him! 
ſhould be, if he had lent him the money without wre, and 
which caſe, if the defendant wage his law, the plaintif He; judg 
remedie in the common lawe, nor yet in the chauncer Wes of h. 
his wager of law. I thincke, that in this caſe the oblige indiffer 

x Fd wage his law and diſcharge his conſcience. For whan 2 WM-llor. ; 
bound in a ſingle obligation, there is a condition imple, ſubject: 
lawe, that this obligation cannot be diſcharged but by n by the ki 
writinge, or by matter of recorde. Than if the oblige WM: vith(tar 
wage his lawe, thincking that it is a ſatisfaction of his oi che ch: 
that is not ſo; for the obligation cannot be diſcharged Wie to the 
matter in writinge or by matter of recorde, and fo he cmi before 
his lawe and "=: wha his conſcience after my mynde : bu be ſet a: 
he mult pleade in courte of recorde that he receaveth it ¶ s ſubje: 
faction of his obligation, and than the obligor ſhall be dq and by nc 
or els he muſt repay the money again, or els he cannot i And ſ 
his conſcience. Nowe to that ye ſay, that this obligor Wire againt 
holpen by a ſubpoena in the king's chauncerie. As to ion. Al. 
after my mynde, that it ſtandeth neither with the lawe of Wh God. | 
neither with the lawe of God, ne yet with the common ud, one in 
realme, that this man ſhold be holpen by a ſubpoena in theW:rceyued ; 

| cery. Firſt it is not reaſonable, that for a particular mane hw is on 
which hath hurte himſelfe by his own negligence and by WW me ſeem 
folly, that the good common lawe of the realme (which, and ag: 
that the matter in wrightinge with or without condition alt God, 
anſwered but by matter in writing or by matter of recorc* e the con: 
be made voyd or be ſet at nought by the ſuite of any re realme 
perſon made in the chauncerie or any other place. Du miie be j 
mation be had in this caſe in the ſaid chauncerie by a ſue lawe is, 
muſt needs follow, that this good common lawe muſt be We hath 
voyde and ſet at noughte. For by a ſubpoena the plaintif 15 realme - 
to ſue the common lawe, and is compelled to make anſueſ , the leſſe 
chauncery, where the obligor ſhall be admitted to pleade : hut if th 
of the debte contayned in a ſingle obligation without wriWeof the re: 
is cleane contrarie to the common law; ſo that if that be linge may 


un 72 ſccundut 
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haunc i... ttc common lawe that is contrary to this muſt needes be 
all fk > For theſe two lawes, one being contrarye to the other, 
gelen ftande together, but one of them muſt be as voyde. 
Paym gore it mult needes followe, that, if this lawe be main- 
gee iin the chauncery by a ſubpoena, the common lawe, which 
 reccnWMrarie to that, muſt needs be as voyde and of none effect. 
this pe e moche what authorite the chancellor hath to make ſuch! 
f the fin the kinge's name, and howe he dare preſume to make 
n the ol: writ to let the kinge's ſubjects to ſue his lawes, the which 
ſcheif t nge himſelfe cannot do rightewiſlye ; for he is ſworne the 
ut wü ee, and it is ſayde, hoc paſſumus quod de jure poſſumus. Allo 
aintif Hes judges of this realme, that bee appointed to minyſter 
ancerye es of his realme be ſworne to miniſter his lawes of the 
oblige: indifferentlye to the kinges ſubjects ; and ſo is not the 
yhan 2 WM-llor. Alſo the ſerjaunts at the lawe be ſworne to ſee the 
implied; ſubjects to be juſtifyed by the lawes of this realme determi- 
it by m by the king's judges and not by my lord chauncellor. Vet 
oblige Whcvithſtandinge, If the kinge's ſubjects, _=_ a ſurmiſed bill 
his chi the chauncerie, ſhal be prohibited by a ſubpœna to ſue ac- 
harged Wiſe to the lawes of the realme, and be compelled to make aun- 
e cmi before my lord chauncellor, than ſhall the lawe of the 
de : bu be ſet as voyde and taken as a thing of none effecte, and 
eth it es ſubjects ſhall be ordered by the diſcretion of the chaun- 
be dic nd by no lawe, contrarie to all good reaſon and all good 
nnot d And ſo me ſeemeth, that ſuch a ſute by a ſubpœna is 
obligor ye againſt the law of the realme, but alſo againſt the lawe 
s to on. Alſo me ſeemeth, that it is not confoarmable to the 
awe of hf God. For the lawe of God is not contrary in itſelf, that 
non u, one in one place, and contrary in another place, if it be 


1 in the 


rceyued and underſtood, as ye can tell, Mr. Doctour; but 


manne we is one in one courte and contrarie in another court. 
nd by WW me ſeemeth, that it is not onlie againſte the lawe of the 
(which and againſte the lawe of reaſon, but alſo againſt the 
ition t God. Alſo me ſeemeth, that this ſuite by a ſubpoena is 
record the common well of the realme. For the common well 
am re realme is to have a good lawe, ſo that the ſubjects of the 
But maie be juſtified by the ſame, and the more plaine and open 
a ſi lawe is, and the more knowledge and underſtanding that 
uſt be bject hath of the lawe, the better it is for the common well 
tif in realme; and the more uncertaine that the lawe is in any 
anſwe the leſſe and the worſe it is for the common well of the 


eade 2 
writing 


lat be 


hut if the ſubjects of any realme ſhall be compelled to leave 
eof the realme, and to be ordered by the diſcretionof one man, 


linge may be more unknowen or more uncertaine? * 2 if 
my 


ne ſecundum literas et leges, et non ſecundum propriam mentem — Polit. 
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this manner of ſuite by a ſubpoena be maintayned, x; 
Student wold have it, in what uncertaintie ſhall the kn 


jects ſtande, whan they ſhall be put from the lawe of I edge and 
and be compelled to be ordered by the diſcretion and co t he mai 
one man! And namelie for as moch as conſcience is 2 MF ſhall wel 
great uncertaintie z for ſome men thinke that if they mei in the cl 
two ſtrawes that lye acroſſe, that they ofende in conſcieWiſic in ſoch 
ſome man thinketh that if he lake money and another \noche, th: 
moche that he may take part of his with conſcience; and i caſes | 
men divers conſcience; 2 everie man knoweth not what Wh Brevin: 
ence is ſo well as you Mr. Doctour: ſo me ſeemeth, f ererie 
kinge's ſubjects be conſtrayned to be ordered by the diſcmi Nes of the 
conſcience of one man, they ſhold be put to a greate unte Natur: 
that which is againſt the common well of a realme. An yet the 
ſeemeth, it is not onlie againſt the common lawe, h ſpecified 
; againſt the lawe of reaſon, againſte the lawe of e not wi 
againſte the common well of this realme. es of th 
' S$TupEnT. Howe is it than, that the chancellours of nedie by : 
have uſed this? the law 
| SERJAUNTE, Verelie I thincke for lacke of knowlede in the ſaic 
goodneſs of the lawes of the realme; for moſte comma Breuiu. 
chancelours of England have been ſpiritual men, that M ormation 
but ſuperficial knowledge in the lawes of the realme; a in the 
ſoche a byll hath been made unto them, that ſoche a mu buſed in 
have greate wronge to be compelled to paie two times . and co! 
thinge, the chancellour, not knowinge the goodneſs of th ured by t 
mon lawe, neyther the inconvenience that mighte enſu doth by ot 
ſaide writ of ſubpcena, hath temerouſlye directed a ſubpœi , for vi 
plaintiff in the kinge's name, commaundinge him to ceaſe Ws as pride 
that he hath before the king's juſtices, and to make aunſu de moch: 
fore him in the chauncerie : and he regardinge no H vrit of 
truſtinge to his owne wit and wiſdom, giveth judgmen not to ha 
pleaſeth himſelfe, and thinketh, that his judgment being ii nor yet 
 authoritie is farre better and more reaſonable than judge of conſcie 
be given by the king's juſtices according to the common ſou move 
the realme. In my conceite in this caſe I may likent the law: 
; chaunceler, which is not learned in the lawes of the reauncketh tl 
him, that ſtands in the Vale of White-horſe farre from He: for th: 
and holdeth the horſe z and the horſe ſeemeth and app ralthe tc 
him a goodly horſe and well proportioned in every pon painſte th 
that if he come neere to the place wher the horſe is, he be lawe, 
ceave no horſe nor proportion of any horſe. Even fo 1 chewe all 
by my lord chauncelor that is not learned in the laue t neede 
realme; for whan ſuch a bill is put unto him, it app 3 
u dme. 


him to be a matter of great conſcience and requireth refor 
and the matter in the bill appeereth ſo to him, becauſe bt 


ſcience; for it is ſaide, quod implere legem eft efſe perfect un 


by your practice, 


though my mynde be not to repile againſt every of your cal 
my mynde 1s to repile againſt your ſayinge in your aunl 
made to a queſtion demanded of you by Mr. Doctour in ti 
end of the 21ſt chapter, in your ſecond dialogue. And the 
tion is this, to knowe howe uſes beganne, and why ſo t 

lande hath been put in uſe? To the which queſtion ye malt 
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follow the lawe truly, you cannot do amiſſe nor offende m Englan 
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to fulfil the lawe is to be perfectlie vertuous. 
STUDENT. That is to be underſtood by the lawe of G 
SERJAUNTE. It is alſo to be underſtood by the lawed 
for the lawe of man is made principallie to cauſe the pep 
lawe of God; and ſome ſcemeth, that if ye followe the |; 
the realme truly, ye ſhall not neede to leave the lawe d 
ſcience. Moreover, ye ſpeake moche of conſcience, x 
manie caſes concerninge conſcience; and though lawe yi 
wether it will ſtand with conſcience. -For me to repile and 
anſwear to everie one of your caſes, it weare too tedious, 
not myne intente. But myne intent is to moove you to 
your ſtudie 4 to have the verie and true knowlet 
the lawes of the realme, and that had and knowen to pradh 
fame truly without any crafte or ſubtyle invention; and t 
ſhall not neede to ſpeake ſo much of conſcience. Butl y 
that you leave the common lawe of then 

and ye preſume moche uppon your own mynde, and thindk 
your conceit is farre better than the common lawe; and 
upon ye make a bill of your conceite, and put it into the chau 
fayinge, that it is grounded upon conſcience; and fo ye 
your conceite in argument in the chauncerie, and leave the 
mon lawe as it weare a thinge of no goodnes, ne of no repu 
in the which practiee me thincketh you moche abuſe yourlel 


ſweare in the 22d. chapter than next followinge, ſayings 
uſes weare referved upon a ſecondarie concluſion of the | 
reaſone, as ye have declared in the ſame chapter. I fa 
correction and reformation of my lordes and maiſters the 
of the lawe of this realme, that they began of an un 
crafte invention to put the king and his ſubjects from that 
they ought to have of righte by the good true common laut 
realme: as the kinge's highnes from his eſcheats, his » 
and his primer ſeaſins, and from other things that now 
not to my mynde; and his ſubjects from their eſcheat 
wardes, women from their dowers, and the huſbandes « 
women that be inheritoures from their tenures by ti 


[ 
ide you 


N vin 


England, the which they ought to have by the lawes of 
um; and thoſe that have good right and tytle to any land 
wer it by action after the courſe of the common lawe be 


e of em their actions, and if they bringe their actions to cauſe 
awe of MW dclaies that they ſhall never have recoverie. And thoughe 
e pen ol theſe inconveniences be holpen by divers ſtatutes, as ye 
e the Meade, yet ther reſt manie and great inconveniences more 


can rehearſe at this time that be not remedied ; and in 
| one, and that is this. By ſoche uſes the good common 
ff the realme, to the which the kinge's ſubjects be inherite, 
erted, and made as voyde, ſo that none of the ſaide ſub- 
em be and ſtand in anie ſurety of any poſſeſſion. For if 


lawe 7 
2nce, at 
awe wi 
pile and 
dious, 


you to Wine and proove his tytle by a deed of feofment, the other 
knowl will ſay he was but a feoffee of truſte; and if he clayme 
o pratiWhne or by a recovery, he will ſay likewiſe that he was of 
and o that neither deede, ne fyne, ne yet recoverye, which 
ut I perfinen's titles by the common lawe, maketh or enforceth any 
of the of title at this daye; and all becauſe of this falſe and craftie 
d thinden of uſes as I thincke. To proove that it beganne upon 


ez and 


wh th and falſe purpoſe, it appeereth by that, that he, which 
e chau 


h ſoche a feofment, ſaithe and doth one thing and thinck- 


| fo ye Wather thinge cleane contrarie. For he ſayeth by his worde 
eave de his deede, and writinge, and liuerie and ſean, that the 
no repuß ball have the land to him and to his heirs ; and his mynde 
: yourlelWtent is, that he ſhall not have it, but he will have it him- 


your cal 
ur aun 
Ir in th 


What a falſenes is this to ſpeake and do one thinge, and 
another thinge cleane contrarie to the ſame ! Every man 
rceave in my mind, that of this can come no goodnes, 


And tte and falſehood. And ſo mee ſeemeth, that theſe uſes 
hy fo 1 by an untruthe and craftie invention, and are continued 
ye mak ntruthe and for a deceite; and yet do ye, that be ſtu- 
op j the common lawe of the realme, maintaine this untrue 
| CE 12 


pty invention in the chauncery by the colour of conſcience, 
e to the ſtudie and learning of the common lawe, and 
to reaſon, and alſo to the lawe of God. What reaſon 
bat if I give you my land with all the circumſtances that 


I fay 
ers the 
n un 


om that Wi w a guifte of land by the lawe, or levie a fyne or ſuffer a 
ON haut againſt me, and yet I to have the diſpoſition of the 
5, his flelfe ! So that it appeareth in my mynde, that theſe uſes 
it now 


by an untrue and craftie invention, and is maintained in 
wncerie by the colour of conſcience, to the ſubverſion 
wod common lawe of this realme, againſte all reaſon, and 
e to the lawe of God, which teachethe nothinge but 
tot only to the expreſs wronge and hurte of the king's 
nd of all his ſubjects, but alſo as moche as 'in them 
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is to bringe the kinge's highnes to the deteſtible offence q 
rie, as it appeereth by a ſtatute made the 2eth year ( 
Edward the 3d*, wherein is contained as heere followet, 

« Edward, by the grace of God, &c. to the ſheriffe g 
& ford, &c. greetinge. For that, that by divers plaintes n 
t us wee have knowlege, that the lawe of this lande, the 
« we be bound by our oathe to maintaine, is not well keys 
** the execution of it diſturbed manie ways by maintenauy 
« procurement as well in courte as in countrie, wee, n 
&« greatlie in conſcience of this matter, and for that cau{ 
&« ring, as well for the pleaſure of God and eaſe and qui 
c our ſubjects, as for the ſavinge of our conſcience and for 
© and keepinge of our oathe aforeſaid, by the aſſente 
© lords and other ſage wiſe men of our counſel, have or 
© and comaunded expreſlie to all our juſtices, that they 
© egall lawe and execution of right to all our ſubjects nd 
c -poore without having regard to any perſon, and not u 
© to do righte for any letters or comaundements that may 
© from us or from any other, or for any other cauſe wh 
« it be; and in caſe that any letters writs commaundemeni 
d to the juſtices or to their deputies to let the lawe and 
« after the uſage of the realme in diſturbance of the la 
e the execution of the ſame or of right to the parties, th 
« juſtices and other aforeſaide ſhall go forthe and hold 
© courtes and their proceſs where their plees and buſines| 
© pendinge before them, as though no ſoche letters 
„% commaundements weare come unto them, and they to 
« us and our counſell of ſoche commaundements, which! 
© trarie to the lawes as is aboveſaid. And to the ende 
&« juſtices ſhall do egall righte to all men in manner as 1 
&« ſaid, without ſhewinge more favour to one than anoti 
© have cauſed our faide juſtices to ſweare, that we ſhall u 
cc from hencefoorthe as longe as they be in office fee or | 
«© no man but of ourſelf, and that they ſhall not take gu 
e reward themſelves ne by other privelie ne openlie af 
«© that ſhall have to do before them by any manner of 
« cepte it be manger and boyer, and that of little val 
« -that they ſhall give no counſell to greate nor to {mal 
« wher wee be partie, or that toncheth us or may tou 
© any pointe, upon payne to be at our will both bodie? 
« and to do our pleaſure in caſe that they do the contra 
4% for this cauſe we have encreaſed the fees of our ju 
© ſoche a manner as it may reaſonablye ſuſfice them.” 


* [ ord Coke denies this to be a ſtatute, See 3. Inſt, 224. 146. kor 
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J - 
e, and which is no conſcience, and ſo the common lawe of 


alme is nowe adaies by you that be ſtudents turnel all into 
nce, and ſo ye make my lord chauncellor judge in everie 
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that ye may perrceave by this ſtatute, that my lorc chaun- 
nor none other ought to ſend any writ or writinge to any 
to let them to proceede accordinge to the comnon lawe 


realme, the which lawe the king is bound to ſe: mayn- 


| as it appeereth by the ſaid ſtatute. And all is one miſ- 
toſende a writ, or a commaundement to the partie, that he 
ot proceed to ſue the common lawe, as it was beforethe mak- 


the ſaid ſtatute to ſende it to the juſtices z ſo that he ſend- 


{ſocha writ or commaundement cannot be juſtified no more 
one than in the other. Notwithſtandinge it is conmonlie 
owe, ſo that the common lawe of the realme is taken for no- 


but all the lawe that now is uſed is to determyne what is con- 


and bring the lawes of the realme in ſoche an uwertaintie 


jo man can be ſure of any landes be it inheritaunte or pur- 
but every mannes title th 

mn into the chauncerie; and therefore it ſhall be tried whe- 
be conſcience or no conſcience, and the lawe of the realme, 
ich we ought to be juſtified, nothing regarded. And fo in 
on after my conceite, if this not be * — by the great 


all be by this meane biought in 


and policie of my lords and mayſters the judges of this 


the lawe of this realme will be undone, and all by the 
of theſe uſes and the eraftie and ſubtyle inventions that ye 


ſtudents make upon the ſaid uſes. 
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Heeeafter followeth a Litle Treatiſe concerning Ge fu 
of Subpcena. diverſiti 

ully 7 

; | t 

Whether a ſubpena ought to lye in any caſe Wo 

ey tht for th 

The FIRST CHAPTER. 2 

to the ju 

T 133 in the kinge's chauncerie in the tyme of i but 2 ſ 
nobe princes and kinges of this realme, and in the tu N uſtices, 


or not, 


manye ef their chauncelers, whereof ſome have bin ſpirit 
n ſurceſſe 


and ſome temporal men, that ſo manye have bin put to a 


upon wnts of ſubprena in the chauncerie, that it is not es alſo 
ſume, that the chauncelors have directed them temerouſii Y the juſl 
king's name without authoritie, but rather by good auto the pai 
by commaundement of the kinge and his counſil, and by nd by re 
ledge of all the realme. For els it were rather to preſunſiþ tbe ſaid 
they ſhould longe before this tyme have utterlie bin aff theſe thi: 
and put awaye; and becauſe 84 have bin ſuffered to cor uthoritte 
ſo long, it is to ſuppoſe, that in ſome caſes they may be in the 
awarded. Alſo it appeareth in divers years of termes, i "tute, \ 
nye times whan the chauncellor hath bin in doubte in tame gr 
that have depended before the king in his chauncerie uyſÞ"uche he. 
poenas between partie and partie, that he hath aſked at further 
the juſtices, ſome time whether a ſubpcena lay in the 
not, and ſome time admittinge that the ſubpœna hath he 
caſe, a doubt hath ariſen upon matter that the defendaunt 
leaded in barre of the ſubpoena 3 and manye times the 
in ſoche caſes determined, that a ſubpœna bath lyen, u followeth 
time have reaſoned to the doubt that hath riſen betwi reafe 
parties admittinge the ſubpoena to lye, and ſo hath the 
daunte donne and all his council; and there be ſo m 
reported thereof, that it needeth not to recite them ber The £ 
by the ſtatute made in the 17th yeare of the king R. the! 
enacted, that a man wrongfully vexed by a ſubpcena i my > 
ver his damages by advice of the chauncelor. And in 3 ** 21 
made in the 15th yeare of the kinge H. the 6th. it on a; be ce 
that no ſubpoena ſhall be graunted till ſuretie be founde t q mY "x 


| Ha . . 1 
the partie grieved of his damages, if the matter in the ro 
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| true. By which ſtatutes it appeereth, that in caſe that 


1 true cauſe, he ſhall recover no damages; and therebye 
th that they that weare of the parliament at the makinge 
aid ſtatutes aſſented, that in ſome caſes a man mighte be 
ulye ſued in the chauncerie, and that they intended to 
liverſitie of the recoverie of damages, whether he was 
uly ſued and whether not. And if it be ſaid it is againſt 
tute of the 2d. and 20th. of E. 3. and alſo againſt diverſe 
Iatutes, which will, that the juſtices ſhall not ſurceaſe to 
ht for the graunde ſeale, or privie ſeale, nor for none 
ommaundement of the kinge, it maye be aunſweared, the 
are to be underſtood, wher ſuche commaundement is di- 
to the juſtices, that they ſhall not therefore ſurceaſe to do 


ae of but a ſubpoena is alwaie directed to the partie and not 
the tymſjultices, whether there be any ſuite hanginge thereon in 
\ ſpiritu_Mſſ"t or not, and than whan the partie by — of the ſaid 
t to aul n ſurceſſeth to call 7 the juſtices for any more proceſſe, 
is not res alſo to give it him: but if the mination weare deli- 
jerouſii v the juſtices, commaunding them to ceaſe, and notwith- 


ge the partie calleth for juſtice, there I thincke the juſtices 
nd by reaſon of the ſaid ſtatutes to proceede and to do 
the ſaid mination notwithſtanding. And me thincketh, 
theſe things well conſidered, no man oughte to mervaile, 


| autorit 
and by 
preſur 
| bin 


d to confſÞutboritie the chauncellor hath to make ſoche a writ of 
ay be Hin the king's name; for the old cuſtome not reſtrayned 
-mes, H fatute, warraunteth him by reaſon of his office ſo to do, 


ertaine groundes, and under certaine manner, as I ſhall 
wuche heereafter in this litle treatiſe, to give other occaſion 
ke further therein hereafter, 


wte in 
eerie up 
ſked 24 
in the 
ath lye! 
endaunt 
es the 


yen, a followeth one confidereation, whie it hath been thoughte 
. reaſonable, that a ſubpena ſhould lye. 
ſo ma | 
* The SECOND CHAPTER. 
the! | 


ena | 
nd in 1 

it is 6 
unde 1 


the bi 


ME is a ground in the common lawe, that a declaration 
mult be certaine; ſpecialle that it muſt ſhewe, who bring- 
ation, againſt who it is brought, and what thing is de- 
; and moſt commonlie it muſt ſhew alſo the daye and 
ſan the cauſe of the action began. And becauſe it hap- 
neth 


-ndant be righteouſly vexed in the chauncerie, and be ſued 
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neth manye times, that ſome manne, that hath right, g 
dences that be in another manne's hande, and that new 
under lock nor ſeale cannot ſhewe the verie certain 
manie deeds there be, or if it be but one deede, yet 
he cannot tell the name of him that made the deede, nord 
to whome it was made, ne peradventure the certaintye 
lande compriſed therein, nor all the towne's names where 
wherefore he is without remedie by the courſe of the 
lawe ; there it hath bin thought reaſonable in tymes pal}, | 
ſubpoena ſhould lie for him that hath righte, and rather u 
him to have righte there, than to leave him without remeg 
places. And this is one of the moſte common caſes vi 
ſubpoena hath bin ſued in times paſt. And here it is to he; 
that it is not againſt the common lawe ; tho' the party hay 


dy in the chauncery in the ſaid cafe, though he can have 1 
the common lawe. For the common lawe doth not prohibi 
that ther ſhall be remedye in the chauncerie in the ſaid ei The 
other like; and if it did, it wolde be harde to prooye th 
hibitation weare reaſonable. Wherfore the reaſonablenek fe ſtatute, 
lawe doth ſuffer it, rather thay, it would breake his amonge « 
groundes, and to ſuffer the plaintiff to have an action, and WW make a 
not declare nor ſhewe whereof he brought his aCtion. _ 
e fee. 
— made a 
ä that re: 
Another conſideration why it ſhould ſeeme reaſonable, Ihe co! 
ſubpena ſhould be graunted. Win terr 
| Ir by dee: 
The THIRD CHAPTER. Wipe” 
3 of rente 
HERE is a maxim in the lawe, that a rente, a com ¶ on have 
nuitie, and ſoche other things as ye not in manuel ol... of hit 
tion, may not have commencement, ne be granted to none. fnide - 
without writing. And thereupon it followeth, that if 2 t cannot 
a certaine ſume of money ſell another forty pounds of ren iſe alſo © 
to be percepted of his landes in D. &c. and the buyer th ration 
that the bargaine is ſufficient aſketh none other, and after, lawe, 2 
maundeth the rent, and it is denied him, in this caſe hel nes of 
remedie at the common lawe for lacke of a deede; and i it is fo 
in as moche as he that ſolde the rent hath guid pro quo, Mh given 
ſhall be holpen by a ſubpoena. But if that graunte had bl y the law 
by his meere motion without any arg 3 ; ther be ue, but it 
the rent was graunted ſhold neither have had remedie by mon "hat 
mon lawe nor by ſubpoena. But if he that made the f For reaſ 
rent had gone ea and faide, that he before a cert 


Was that t. 
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make a ſufficient graunte of the rente, and after refuſed to 
there an action upon the caſe ſhold lye againſt him at the 
n hwe; but if he made no ſuch promiſe at the makinge 
contracte, than he, that bought the rente, hath no re- 


hte u 


rtainy| 
Jet x 


» nor but by ſubpoena, as it is ſaide before. And the ſame 
intze WM which is of a rente that had no beinge, but is ſolde as a 
here it ewlye to beginne by the ſale, is of a rente that had beinge 
the and is ſolde without deede for a certaine recompence, as 


| palt, t 
ther 
remedy 
aſes Vi 
$ to be} 

haye 
pk | 
prohiby 
aid cal 
OOVE tia 


bleneſs 


rehearſed. 


r conſideration why it hath binn thought reaſonable, 
that a ſubpena ſhold be graunted. 


The FOURTH CHAPTER. 


e ſtatute, that is called Dwuia emptores terrarum, it is enact- 


his monge other thinges, that it ſhall be lawful for every free- 
n, an make a feoffment of his landes or of parte of his lands 
n. m he will, ſo that the ſeoffee holde alwaie of the chiefe 
the fee. By reaſon of which ſtatute if a man ſithe that 
made a feoffment without deed or by deed polle reſerving 
that reſervation is voyde as for any remedye that ye ſhall 
the common lawe. And fo it is if a man being ſeaſed 

nable, - * 
por terme of life graunte over his whole intereſt without 
r by deede polle as is aforefaide reſerving a rent, that re- 
R n is voide in the lawe as for having any remedie by the 
n lawe ; for there is a maxime by the lawe, that a reſer- 
rente ſhall not ſtand in effect, unles he that maketh a 
common have a reverſion in him, or elſe that the lande may 
nanuel fin of him by that rent reſerved as it mighte have bin be- 
to nol ſaide ſtatute of Duia emptores terrarum and therefore 
t if zu cannot be holden of him, becauſe of the ſaid ſtatute, 
of rent Inge alſo that ne hath no reverſion in him, therefore for 
uyer til rration he ſhall have no remedy in the courtes of the 
nd = n lawe, as in the kinge's bench the common place and 
ale 1 purtes of lower autorite than they be. And the very rea- 
and! Iy it is ſo is, becauſe the maximes and cuſtomes of the 
14%, "WF given no remedie in that caſe; for tho' a man have 
e had My the lawe, yet ſome time he ſhall have no remedie by 
_ J ; e, but it is as voyde as for any remedie he ſhall have at 
lie 1 mon lawe as is aforeſaid, but yet is good by the lawe of 
=y For reaſon will, that, for as moche the entente of the 


Ws that the rent ſhold be paide, and that the feoffee take 
the 
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10 
þ the land to the ſame entente and hath 
: th i 
paie the rent according to the 8 fy) 8 5 5 


HAN 
alozue | 


5 
{ Divin 


5 ſaye, that this reſervation is v 
„ againſte the lawe, for if it 3 — cougar dot b. 
or elſe the lawe is voyde; and therefore if a ta 5 
| that all reſervations of rentes out of landes ſhould 89 pus 
| than a man contrarie to the ſtatute wold make ſuch =_— 
| tion, that reſervation were voide in lawe and conſe t 
| were direQlye againſte the ſtatute ; and that it (hold E ſr in t 
hi likewiſe in this caſe : to that it may be aunſwered, tha —_— 
i _ in that caſe, yet it is not like in this caſe F —_ 
| e there is no lawe, that prohibiteth for the reſ; E — 
„ made, but if they be made the lawe judgeth th —— 
| of the lawe of the realme, that — cal be — 
1 them by the common lawe as it is ſayde before; bi _— 
ll lawe of the realme to be grounded as well u n th * 15 =_ 
J ſon and the lawe of as upon the ſaid — —_— 
| ſtatutes, as it is indeede, for els it weare a veri rs rk 
farre inſufficient, and alſo againſte reaſon i „ F 
| is the reſervation good in the lawe of — yr er dur | 
j taken upon all his grounds, howbeit that yet in that cak 2 
i no remedie for that that is reſerved in the king's _ — 
It] common lawe, as is ſayde before, but yet the lawe i 22 
1 ie, but cher remedye may be had Ay he lawe is not; aunſwe; 
| \ | erefore in the chaunce d, and c 
| 0 he ow 
| and all 
11 : much is c 
i Another conſiderati + ſhold fe he oblie 
0 conſideration why it ſpold ſeeme reaſonable, N. big 
6 ſubpæna ſhold be granted. une the 
| i 4 aqry 
li —_— 
1 The FIFTH CHAPTER Neve 
11 
4 8 2 econd 
1 W. is a maxime in the lawes of England, that 1 Is =" 
A ringe an aCtion of debte upon an obligation, the « rticular* | 
1 not be receaved to pleade nihil debet, that he _ neglige 
ut that he ſhall be compelled to pleade an acquitance . of the 
other thinge of as high nature in the lawe as the obligation on ma 
| - that it followeth, that if a man that is bounde in an Sed 7 of — 
5 at money and taketh an acquitance and after leeſeth tht ſuite of a 
4 3 and thereupon the obſigor bringeth an action of a place, 
i the obligation againſt the obligor, in this cafe the obligor hat tad in thi 
— to helpe himſelfe at the common lawe, but ſhall be M Y ꝗon! 
e common lawe to paie the money againe, and than ai — 
Ker, 


2 prohit 
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dogue called the 1ſt Dialogue in Engliſhe betweene a Doc- 
Divinity and a Student the 22d chap, he that hath no 
but by a ſubpœna, which as is fayd there he ſhall well 
And to that ſayinge an exception is taken by a certaine 
in a treatiſe that he hath made in the name of 2 Serjaunte 
awe, wherein he aſſigned divers reaſonnes and conſidera- 


ch 2 a ſubpoena ought not to lye in that caſe. 

ſcience, one cauſe that he alledged is this. He ſayeth, that the 
01d be Wnt in that caſe may have ſufficient remedie by the com- 
that Me, ſo that he needeth not to take a ſubpoena. And his 


is this. He ſaithe, if the obligor after the payment will 


rvations Wan action of debte againſte the obligor, ſuppoſinge that 
a by bim the money, that than, if the obligee will plead that 
0 wed the money for the contentation of his obligation, this 


s pleaded in courte of record ſhall diſcharge the obligor 
ſaid obligation, —And me thincketh, that his reaſon is 
e acc ordinge to the groundes and learninge of the lawe. 
n action 0 debte upon a prompte it is no plea to ſay, 
receaveth the money in contentation of his obligation or 
her dutie, or that there was no ſoche a prompte, ne. any 
atter like that amounteth to the general iſſue ; but he 
court compelled to take the general iſſue, or be condemned for 
- is not WW aunſweare. And if he pleade that ſpeciall matter before 
auncef d, and conclude over to the general iſſue, (that is to ſay) 
0 he oweth him nothinge, than is the ſpecial matter 
and all the effect of the plea reſteth upon the general 
nich is cleer with the obligee; for he receaveth the mo- 
z contentation of his obligation, and not as a lone; and 
the obligor after the payment leeſe his acquitaunce, that 
hurte the obligee, ne alter the nature of the payment that 
de before. herfore whether he put bim on the cun- 
wage his lawe, it is cleare for him in lawe and conſci- 
d ſo me thincketh that this reaſon maketh tytle for that 


lat cale 


ccond reaſon that he maketh that a ſubpoena ſhould not 
is caſe is this, He faithe, that it is not reaſonable, that 
rticular* man's cauſe, which hath hurte himſelf through 
e negligence and by his owne follie, the good com- 
e of the realme, that is this that matter in writinge with- 


V that i 
In, the 0 
e oweth! 


itance Ui... 
ligation ton may not be aunſwered but by matter in writinge or 
an obligal r of recorde, ſhould be made voyd or be ſet at noughte 
eſeth tht luite of any particular perſon in the chauncerie or in 
ion of dd place. And than he faith furder, that if reformation 
bligor ba tad in the chauncerie in this caſe, it muſt needs followe, 
ſhall be nmon lawe muſt be voide and ſet at nought; for theſe 


ts being, as he ſaith, one contrarie to another, cannot 
ether. To this it may be anſwered, as mee thincketh, that 
the prohibited by the common lawe that a man ſhold not 
. f A a pleade 


1 than ui 
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pleade a payment againſte an obligation without Wrightin 


the chauncerie, as is ſayde before, hath payde the 


that in the chauncerie he ſhall, that yet the lawe in" 
courte, and in the other, as to the righte of the de 
one. For the judges of the common lawe knowe as jy 
the grounds of the lawe, that the payment ſufficientlie & 
eth the debt in reaſon and conſcience, as the chauncers 
but yet they may not by the maximes and cuſtomes of 
admit the onlie payment for a ſufficient plee before then 
that they thincke it not ſufficient in reaſon and conſcience 
charge the debte, but that they may not breake the gra 
principles of old tyme uſed in the courtes where the adi 
ken. But the common lawe pretendeth not, that the 
ſtretcheth to all courtes, nor to the whole common la 
certaine courtes accordinge to the cuſtome before time uſt 
therefore, at this day if an action of debte be broughte 
obligation under the ſome of 408. in the countye, hun 
courte baron, the defendant ſhall wage his lawe ; and in 
the defendant ſhall confeſſe the Pies and praie that it 
enquired of the dutie. And fo it is oftetymes ſeen, t 
ral courtes have ſeveral cuſtomes, and the lawe ſuffe 
all: as in the common place an outlagrie ſhall be ſome 
verſed without a writ of error, and in the- kinge's | 
outlagrie ſhal be reverſed without a writ of error; and 
the common place upon the firſt defaulte in a ſcire fac 
cution ſhall be awarded, and in the kinge's benche an- 
be awarded. And why may than the ſaid maxime hol 
kinge's bench and common place, and in ſome other co 

corde as be holden after the common lawe, and yet not! 
in the chauncerie? And I wold thinke further, that if 
enacted, that upon an obligation every man that wold n 
a 2 ＋ 5 in *. chauncerie, it were than no greate d 
that the defendant in ſoche a ſubpœna, might pleade 2 
againſt the obligation, without offendinge the common h 
yet if an officer of the chauncerie after that ſtatute ſue 
upon an obligation by the privilege of the chauncer 
ſuite the defendant ſhould not pleade a payment withou 
inge. And if ſuch diverſitie of pleadinge ſhould be ft 
one courte, it is little mervayle than tho” it be ſuffered 
courtes. And than it followeth furthermore thereup 
the defendant in that ſuite taken againſt him by the pr 


hath taken none acquitaunce, than he hath no remed 
on a bill conteyninge the matter to deſire, that | 
tiff may have an injunction to ſurceſe in that ſuite 
ken in the chauncerie after the maximes of the 
lawe, and to anſwer to his bill there after the lawe 
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f ſubpoena. And yet no contrarietie he in it. For the 
q lave claimeth not, that that maxime ſhold ſecure in any 
vce but at the common lawe, and that onlie in courtes of 
25is ſaide before. And it ſeemeth a' greate reafonable- . 

he lawe, that it willeth the faid maxime to ſtretche to no 
urtes but to the courtes of the common lawe. For if did, 
eme to be far unreaſonable; for certaine it is, that if 
ey be paide, the debte in reaſon and conſcience is dif- 


though ther were no acquittance made, and than that 


hold univerſallye put the partie that hath paide the mo- 
out acquittance from all remedie, 
h it ſhold more commend the comman lawe that it 
remedie ta be had in this caſe in the chauncerie, than it 
f it ſhold cleerlie prohibit it. And therefore they ſpeake | 
ainſte the common lawe, that would fo have it, than 


And if any man wold ſay, that if ſoche remedye may 


laid maxime is yoyde and ſerveth to no purpoſe; for 
obligation ſoche lürmiſe may be made though the mo- 
t paide, and ſo ſhall all plaintiffs be delayed by ſoche 
ſurmiſes : to that it may be aunſwered, that if he that 


the ſarmiſe cannot proove his bill, he ſhall yielde da- 


the plaintiff, and the plaintiff ſhall alſo proceede at the 


awe. And alſo it ſerveth to this purpoſe, that it maketh 


be bound the rather to take acquittance or the obligation 
acquittaunce, wherby ſhall followe the playner reckon- 
e leſſe yariaunce amonge the ople; and if that max- 
not, manie defendantes wold pleade a payment or that 
nothing, though it be ontrue, that will not ſue to have 


| and find ſuretie to paie damages if he cannot proove 


be true, knowing it to be untrue, And thus me thinck- 
he ſaide maxime is good and reaſonable, and alſo pro- 
de common wealth, though remedie may be had in the 
e a8 is aforeſaid. 


nat ſuite 
; of the 


je lawe 


Aa 2 | Another 


And therefore me. 


this caſe in the chauncerie as I have ſayd before, that 
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untrue 

which 

Another conſideration whie it hath binne uſed Wincicth 
: word at 

ſubpena ſhould lie. ; 

| ne feoft 

; mynde 

| have it 

The SIX TH CHAPTER. 

ne to tl 

, ä maye ce 

T hath bin uſed, that when 2 have been ſeaeid, that 
uſe of a man and his heyres, and that they have bin Aby a 

to make eſtate accordinge to the uſe that they were inſeoſi bat I m. 
it, that than he to hoſe ufe they be ſo ſeized ſhould hae e to tru: 
pœna to cauſe them to make the refeoffment unto him. We, the f. 
a feoffment be made to the uſe of a taile, and it was bis int 
the feoffees ſhall ſtande ſtill ſeized to the uſe of the tayle y deede, 
makinge any eſtate thereof, than in that caſe there lyeth Wh the fec 
pœna againlt the feoffees to make eſtate. But if the ten Ne a lette 
tayle in uſe after the uſe made in tayle had graunted to the {coffe 
fees, that th ſhold ſtand {till ſeaſed without making chat non 
to him or to the heirs of his bodie, in that caſe if the if a man 
tayle die, his heyres maie have a ſubpoena againſte the WW: perſone 
if they refuſe to execute the ſtate truly; for the tenauniWy money 
had no power to bind his heyre, but that ke mighte aſke of WM the leſſo 
fees execution of the tayle if he liſte. And this was wooie profits 
the moſt common caſe wher a ſubpoena was ſued till the Which a feo 
Richard was made. But yet ſithe that ſtatute, though des of 
maye enter and make a ſeofment, yet he maie have 2 given te 
to cauſe the feoffees to. make him eſtate if he will. Wreſerved 


feoffees of truſte graunte a rente charge, the feoſſer hae ſuffer ſ 
medie to diſcharge that rente by the rules of the comme ſaide di; 
but by a ſubpoena. . And as an uſe is of landes, ſo ther the law 
of goodes and debtes. And ther be ſo manye diverlitiegWis to do 
man ſhall be ſeized to the uſe of another and wher not, Wer it, it 
a ſubpoena lieth againſte them that be ſeized to the ut hall hay 
to make them eſtate and to maintaine actions to ther ule ¶ mes is: 
not, that it wold aſke a ſpecial treatiſe to declare it. Acrgeynes : 
fore I omit the articles for this time, and ſhall only to the advic 
uſe firſte began. Wherein I will followe a lytle treatieW whether 
liſhe called the Second Dialogue betweene a Dottou Wl will not 
nitie and a Student in the Lawes of England, wher 8 vritinge. 
as in the 22d chapter thereof appeareth, that uſes weraliem were 
by a ſecondarye concluſion of the lawe of reaſone in ſul fame tr 
as in the ſaide 22d chap. appearethe. Againſte v veth by ti 
the ſame perſon of whom mention is made before in the 
tiſe taketh exception, and faith that they began, as he 
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untrue and falſe xray; which he ſaith appeereth by. that, 

which maketh ſoche a feofment faith and doth one thinge 
--cketh another cleane contrarie. For he ſaith, that he faith 
word and by his deede and writinge and liverie and ſeaſin 
de feoffee ſhall have the lande to him and to his heirs; and 
; mynde and his intent is, that he ſhall not have it, but that 
bare it himſelfe. Then ſaith he further, what a falſenes 
to ſpeake and do one thinge and to thincke another cleane 
rie to the ſame! Every man may perceave, faith he, that 
maye come no goodnes but crafte and falſhoode ; and ſo he 
th, that uſes began by untrue and craftie invention, and are 
ed by an untruth and for a deceite. And at this reaſon 


'ER 


en ſeazed 
ave bin 


e infeolhat 1 mervayle. For me thincketh it is not grounded ac- 
uld have e to truthe; for moſte commonlie when feofments of truſte 
to him. Me, the feoffer maketh the feoffees or at leaſte ſome oſ them 
was e his intente, for commonlie-ther is no feofment of truſte 
he tayle Wy deede, though it may be otherwiſe, but is ſeldom ſeen; 
re lyeth n the feoffees or one of them mult take livery of ſeaſin, or 


the ten 
ted to 
aking an 
the 
nſte the 
tenaunte 


e a letter of attorney to take it. What falſhood than is it, 
he ſeoffees or part of them be made privie tbereto! And 
that none of them be made privie, as ſome time it maye 
if a man make a leaſe for a terme of life the remainder to 
: perſons to his uſe, and they knowe not of it, ne never 
money ne other recompence for it; what falſnes is there, 


| aſke of Wi the leflor after the death of the tenaunte for term of life - 
was woe profits? I ſee none. And therefore all the doubt is 
till the ech a feofment of truſte is made, wherby it appeereth by 
zough tiWrdes of the deede, and as the verie trothe is, that the 
have 2 given to the feoffees as to the poſſeſſours, howe an uſe 
de will. WF reſerved by the lawe contrarie to the word. And yet doth 
fer hate ſuffer ſuch a reſervation of an uſe upon ſuch groundes 
1e comme ſaide dialogue is ſpoken z and therefore if any deſaulte be 
ſo ther the lawe, for the partie ſheweth commonlie what his 
iverſitieſſ is to do if the lawe will ſuffer it; and becauſe the lawe 
er not, er it, it taketh effect accordingly z that is to ſaie, that the 
» the uſe ſhall have the poſſeſſion and another the uſe, which uſe 
ther ule times is appointed to be made by indentures of marriage 
> it. Alicroeynes and ſales or to declare their wills, and that many 
only tou: the advice of learned council nor of no crafte nor falſhood. 
> treatiei whether it were good to breake all uſes or to let them 
Doctou BE | will not treate of at this time; for it is not the entente 
wher hy writinge. And if they ſhold be broken, the cauſe to 
ſes wereiiem were not, becauſe they began of crafte and falſhood, 
1e in ule fame treatiſe is ſayde, but for unquietnes and trouble 


ſte whi 
re in the 
1, as he 


eth by them, and ſpeciallie by uſes in tayle. And as - 
, tne 
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the miſcheife that is alledged in the ſame treatiſe that oy 
them by loſſe of eſcheats ahd by avoidinge tenauncie by th 
and in dower and ſoche other, me thincketh it is little i 
garded; for though it be certaine, that where ſoche tit 
given by the lawe that it is againſt righte and conſcience 
them from them that they be ſo fallen unto, yet to prene 
tytle therein, ſo that no tytle ſhall come it is not again 
| ſcience, ſo it be not doone of an evill will to him that 
ſheld falt to. And therefore if a man that holdeth by 
ſervice 4 and like to die marrieth, his foone 
| cauſe he wold have the halfe of his marr 
ſelfe to paie his debtes, he doth no wronge to the lord. 
it is in all the caſes that be ſpoken of in the ſaide treatiſewh 
1 7 — put awaie by meanes of uſes. And likewiſe j 
at hath no heyre generall nor ſpeciall ſelleth his lande, 

it awaye, to the entente that it ſhold not eſcheate, he ( 
wronge to the lord. And theſe articles and the articles t 
treated of in the 5th chap. make me ſome time to conjech 
the ſaide treatiſe was not made by any ſerjaunte at the lay 
is entytled to be, but of ſome other, that, as it ſeemeth 
zeale to the lawe, though peradventure ſome of the moti 
he maketh weare rather to the diſcommendation of the h 
to the commendation of it. For what praiſe weare it tot 
to prohibite all writs of ſubpoena, and yet no remedie to be 
at the common lawe? But if remedie were provided at 


within age, 


t 


mon lawe, it were the leſs force, if writs 


awaie. But in ſome caſes wher ſubpoenas he, it were y 
to provide any remedie to be at the common lawe, as it 
of the evidences whereof the partie knoweth not the nun 
wherof mention is made in the 2d chapter. And alſo i 
other caſes, whereof I intende to touch briefly by certai 
and grounds, a man ſome time may have righte to a thing 

ſcience, and where he has no means to come unto it at! 


mon lawe, and yet there lieth no ſubpœna. 
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that euer follorwie divers caſes and groundes, ꝛbhereby it 
ic by eurer, that a man may have righte in conſcience which 
cannot come unto by the common lawe, and that yet he 


| have no ſubpæna. \ od as 
The SEVENTH CHAPTER. 
4 and tenaunte be, and the tenaunte holdetk of the lord 


Ideth b knighte's ſervice and certaine rent ; the lord diftreyneth 
is * munte's beaſtes, and thereupon maketh avoure upon his 


nge that he holdeth of bim by ſealtie and eertaine rent, 
thereupon hath returne; and after the tenaunte dyeth, his 
tinge within age: in this cafe the lorde is concluded as 
ethe heyre to ſay that his aunceſter held. of him by knighte's 
and that is, by reaſon of the ſaide avoure, whereby ap- 
of record that he himfelfe averred the land was holden 
in ſoccage; and yet the trothe is, that the tenaunte hold- 
him by knighte's ſervice. And therefore if he bringe a 


| lande, | 
ate, he. 
articles t 


th * * 
1 intruſion, maritagio non Jatigfatio, againſt, the ww ky at 
ſeemelh nge, and the heyre pleadeth the ſaid recorde againſte him 
the mou of concluſion, the lord is without remedie at the common 


nd yet he ſhall have no remedie by ſubpœna in the chaun- 


—— for if he ſhold, he would fate directlie againſte that which 


— med before in the kinge's courte of recorde; and there- 
ided ar ugh he have righte, the chauncerie will ſufter him to be 
poem fie emedie, as for any belpe that be ſhall have of the 
were vel nher than to ſuffer ſoche an open contradiction to remaine 


ne in the kinge's courtes, and rather than it will give him 
againſte his own. confeſhon. But yet in this caſe the 
bounde in conſcience to. reſtore him the value of his mar- 


e, as IN 
the num 


d alſo 1 eftore r 
by certa nd the profits of the lande during the nonage; yet he is 
a thing pellable thereunto by no lawe. And allo agaiuſte all other 


to it at Mrs that wold take the wardes of the ſaid * the lorde 


re good remedie by the common lawe; for none ſhall 
Wantage of that eſtopel, but they that be partie or privie to 
e recorde. 
if a man levie a fine with proclamation of lande, that he 
another man hath right to, and he giveth him no no- 
eof; after this five years paſſe without claime, whereby 
lad the right is barred in the lawe ; yet he that levied the 
pound in conſcience to reſtore him that had the righte, 
Fittingly deceaved him, and did as he ſhold not have bin 
w. And yet though he be bounde in conſcience to reſtore 
re lieth no ſubpoena to compell him thereto ; for there 
dpena direCtlie againſte a ſtatute, nor directlie againſte the 
of the lawe; for if it ſhold lie, than the lawe ſhould 
fl to be voyde, and that may not be done by no 
| courte 
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courte but by parliament. And therefore if a man procm 


if a m 
lateral warrauntie to extincte the right of another, and i 


d after 


rauntie deſcendeth upon him that hath righte, where io 
barred of the lande in the lawe; though he that procumibeir te 
bounde in conſcience to reſtore him that had righte, ut; and 
have no ſubpœna to compell him thereto, for the cauſe Wi-nce ar 
remembered; for the lawe is, that he ſhall be barred note 6ions | 
this courte or that, but generallie. And therefore if it and v 
acted, that if an alien came thro' the realme as a pilgtu u untru 
dyed, that all his goods ſhould” be forfeite, this ſtatute It, will 
againſt reaſon and not to be obſerved in conſcience, and i And 
ſhold lie no ſubpœna for the executors of the pilgrime Mie com 
ther ſhold, then ſhold the chancelour give judgment d ohte, fe 
againſt the ſtatute, and that may not be in no wiſe ; but i Von it, 
tute be not good, it muſt be broken by parliament as it wa erie, in 
And ſo it is of the caſes of the fyne with proclamations, Ws ſhould 
the collateral warrauntie before remembred. a ſhall I 
Alſo if the graunde jurie in atteynte affirm a falſe ii; evide 
given by the pettite jury in aſſiſe, yet ther lieth no ul, And 
tho' the partie hath righte and hath no remedie at the tt in a le 
lawe. And that for two cauſes.— Whereof one is, gere is 
common lawe hath goone as farre for remedie as the Mal be n 
fereth, ſo that there can be there no furder tryall, if ¶ u lawe ſ 
partie ſhould have a ſubpoena, than the common lawe (hou the gre: 
no ende, and thereupon ſhold fall manie inconveniences. inge the 
fore the party ſhall rather be ſuffered to »be without ¶ Ines and 
than the inconvenience ſhold fall. But in that caſe he He wold 
the land is bounde in conſcience to reſtore, if he will fa v by tra 
ſelf from dedlye ſynne, tho' he cannot be compelled ib e bookes 
no lawe.— The other cauſe is this. There is a ſtatute ¶inſt ſuc 
the 4th yeare of king Henrye the fourth in the 22d * ch ſoche 
judgments given in the kinge's courtes ſhall not be examine place v 
kinge's chauncerie, parliamente, nor els wher, but by Ol ſuffer th 
atteynte. And therefore if a ſubpœna ſhold lie, it ſhouWrle to th 
rely againſt the ſtatute 9. And like lawe is if the detenMno traver 
an aCtion of debt upon a contracte wage his law untrulne ſome: 
by the plaintiff is barred ; yet in that caſe he hath noWWſentmen 
by ſubpoena, for the cauſes aforeſaid. — 
| . the peopl 
Chap. 23. in the printed ſtatutes. EorTor. LR 
$ It has been long ſettled, that notwithſtanding the 4th of Henry 4. % 
equity may relirve as well after as before judgment at law. However, 10" : 

time; and for ſome time after, it vas a conttoverted point. Thoſe, who litter time: 
this controveiſy through its ſeveral ſtages, will be able to gratify their e F) owed, 
conſulting the following books: namely, Cro. Jam. 335. 343+ 3+ Bulftr, (1 h Against | 
122. 4. [:t. 8 5. Car, Rep. 144. 163, March 83. Hardr, 23. 129 „mer 
T. Raym, 227. Juiifd. of Chanc. vindicated at the end of vol, 1 of Rep 1 


and Sir Rob, Atkyns's Enquiry into the Juriſd. of Chanc. 39. Etre. 
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proc ir a man buy goods of another for a certaine ſum of mo- 
and i d after maketh his executors and dyeth, in that caſe ther 
wherdy Wo action at the common lawe againſt his executors ; be- 
procureiMheir teſtatour mighte have waged their lawe, and they 
te, jet; and therefore the law for eſchewinge of a greate in- 
ie caule Wſhience and miſcheif that mighte followe to all executors, if 
ed not options ſhold be maintayneable againſte them upon a bare 
e if it , and where their teſtatour, if the action had bin brought 
1 pilgrnWſn untrue ſurmiſe, might have waged his lawe and they 
s ſtatur t, will not ſuſſer any action in that caſe. to lye againſte 
e, and vl. And than I have heard this taken for a grounde, thut 
ilgrime e common lawe putteth a man from his remedie, tho he 
gment ¶ebte, for eſchewinge of an inconvenience that mighte fol- 
3 but iWon it, and that than if the remedie ſhold be had in the 
as it were, in the ſame caſe the ſame inconvenience ſhould fol- 
nations, Ws ſhould have doone at the common lawe, that there no 
a ſhall lye. And that it ſhould be fo in this caſe to all ex- 
a falſe Wis evidente; and therefore no ſubpœna ſhall lie as me 
th no lull, And like lawe is, as I take it, upon an untrue pre- 
at the oft in a leete for ſuch a thing as toucheth not frezhold, that 
e is, Wiiiithere is no remedie at the common lawe to travers it, ſo 
s the la: be none by ſubpoena ; for the cheif cauſe why the 
fall, if tn lawe ſuffereth no travers in this caſe, as I take it, is to 
awe {nol the greate trouble that might enſewe upon ſuch traverſes, 
nences. inge the great multitude of ſuch preſentments in all ſhe- 
without res and leets within the realme ; and as greate trouble 
aſe he Me wold enſue if a ſubpoena ſhould lie in this caſe as 
e will io by traverſes, and therefore no ſubpcena ſhall lie. And 
xelled thei bookes aſſigne another reaſon why there lyeth no tra- 
ſtatute WWhinſt ſuch preſentments, that is to thy becauſe the lawe 
zd ſoche preſentments, which be made by twelve men; in 
examine place where the offence is ſuppoſed to be, to be true, 
but by ſuffer the partie to have no traverſe to it, unleſs he put in 
„ it ſnoußherſe to the preſentment the ſame day, and that if he paſs 
the defenWno traverſe ſhall lye for him; and tho” this conſideration 
; untrulne ſomewhat to proove that no traverſe ſhall lie againſt 
hath no fentmentes, yet I thinck the moſt principal cauſe thereof 
bewing of greate ſuites and unquietnes, that might followe 
the people, 1f ſoche travers weare ſuffered. And the lawe 
3 rovideth and forſeeth that no hurte ſhall grow unto a 
or latter times the judges have allowed actions of aſumpſit in which wager - 
ify their > Kal owed, for debts on fimple contract, againſt the original debtor, and 
3. Bulſtr, il ; againſt his executors z and fince this deviation from the rigor of the 
z. 120. „ (or merly underfiood, it has been determined, tht, though in debt on 
. of Re RP an executor may abate the action, yet he is at liberty to plead to it, 
Evp1rot Juſified tur ſo doing. Vaugh. 100. 2:.6 1, Lev. 200. EDI ros. 


multitude, 
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HAN 
multitude, and for that conſideration it is, that the rIence | 
ſuffer no man to enter upon a diſcente, and * 1 b other! 
open market the propertie is altered from him that hath ls of a 


and divers other ſoche lawes be ordayned to eſchew mil 
from a multitude. | s | 
Alſo if a woman coverte enduce hir haſband to fell hs 


on bef 
hath 


> yet n. 
and ſhe taketh the money and converteth it to hir mon 11 the t 
than the lande was, and after of hir own free will my waſte, t. 
affidavit that if her huſband dye, ſhe ſhall never fa ma 
lande, but ſhall make ſuch ſurder ſuretie to the buyer ah of lit 
deviſe, and thereupon ſhe and her huſband maketh hin WM ;ererſic 
ment; than the huſband dyeth, and the bringeth a cg of t 
and recovereth the lande; in this caſe the woman is bouWkcena lye 
conſcience to recompence the buyer of money, and of ifa ma 
charges that he hath ſuſtained by that occaſion, and yet Me deed 


have no ſubpoena, ne other remedie to e II hir to iet there 
the lawe preſumeth, that what is done by the woman i a ma 
is done by the means of her huſband, and againſt tha: by his 
ſumption ſhall lie no ſuite againſt her. And yet in hir o do off 
ſcience ſhe is bound to reſtitution. s bound 
Alſo if there be two joint tenants of goods, and the e, ye! 
eth the whole proffit to his owne uſe, the other hath no tim to 
by ſubpoena nor otherwiſe; and yet he dothe againſt cou it a ma 
to take the whole profits, and as he would not be doonefigation 
but for as moche as they put confidence each in other ee it, ar 
pie jointly together, therefore, tho“ one of them break or ſtra 
confidence, yet the other ſhall have no remedie neither WS ondem 
pena nor otherwiſe, againſt his owne agreement. ind he { 
* | n Itave in 

Heereafter followeth a ſhort tytlinge of divers caſes =p * 
a ſubpena lyeth not; but the cauſe why it lieth nd 3 
ſhewed, but is left to other that liſte to entreie fu libpœn: 
the matter. : Sets if a may 
The EIGHTH CHAPTER * 

F a man recover againſte a tenante for term of lie er lis pr 
I naunte in the tayle by falſe verdicte, and entreth by n lawe 
the ſame recovery, and after all the jurors dye, fo that n; and 
loſte the lande is cleerlie without remedie at the commoſ beirs wit 
yet he ſhall have no ſubpœna. before t 
Alſo if a man without tytle recover lande by a defauſi tr man 
præcipe quod reddat, and enter and taketh the profits, 2 ling He 
he againſte whom the recoverie was had bringeth 2 but by 1 


righte and recovereth the lande without damages as he 


ut reme 
by the lawe; in this caſe, tho' he that firſte recovereth bt 


by ſubp 
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N 
the ence to reſtore the damages for the time he had the lande, 
by ak other ſhall have no ſubpœna againſte him to recover them. 
hat a i; man purchaſe an advowſon, and after ſuffereth an 
ew nion before any preſentation, and the ſix monthes paſſe; ſo 

| hath no remedie by the common lawe to have a writ of 
fell he We, yet no ſubpoena lyeth for him. 4448 Ve 
ir more vl the tenaunte for term of life had at the common laws - 
ill mate, there had lyen no ſubpoena againſte him, ne yet doth. - * 
er chu if a man make a leaſe for a term of life, and the tenaunte - 
yer n of life dothe waſte, and after ſurrendreth his eſtate to 
th him reverſion, and he in. the reverſion, was ignoraunte that 
h a ui of the ſaid ſurrender ſhoulde extincte his action, yet 
is bouWbena lyeth in that caſe. | 5 
and of WM if a man offende a penall ſtatute by ignorance of the lawe 
d yet Me deed, and thereupon is ſued and condemned in the, 
hir to it ¶ et thereupon lyeth no ſubpoena for him. | 
woman oy if a man's ſervaunte thro' negligence of his maiſter, tho 
ainſt that by his commandemente or aſſente, but for lacke of cor- 
m hir of, do offences and treſpaſſe to his neighbour, whereby the 

s bound in conſcience to make reſtitution if his ſervaunte 

id the ode, yet there lieth no ſubpœna againſte the maſter to 
ath no fy him to it. - | 
inſt conf if a man take lande for term of life, and bindeth himſelf 
be dooneBWlization that he ſhall leave the ground in as good caſe as ' 
other we it, and after the woodes thereof be deſtroyed by ſodin 
m drei or ſtrauge enemies without any defaulte m rk yet he 
neither WS condemned at the common lawe by reaſon of his own 


ind he ſhall alſo be without remedie as for any ſubpoena 
Itave in that behalfe. : 
whan tenantes for term of liſe before the ſtatute that giv- 
qd ei deforciat have loſte their landes by defaulte, where- 
weare without remedie at the common lawe, yet there 
ſubpcena for them in the chaunceric. 

it a man of his meere motion and without any recom- 


; caſes u 


lieth mn 
rete fu 


TER 
n of lite 


eth by ft 
ſo that! 


che a ſhire and to his heirs, without naming his ſur- 
or lis proper name; in this caſe like as the remainder 
in lawe, ſo it is in conſcience, and no ſubpœna lyeth 
om; and yet a feofment to the uſe of the ſheriff of Dale 


comma heirs without naming his ſurname or proper name, had 
Adefore this parliament. 

a defaliWt: man can proove by ſuſſicient wrightinge, that in the 

rofits, 8 tins Henry the 2d. an annuitie was granted to his aun- 

ageth 2 be by reaſon that they had no ſeaſin ſythe that time, he 

; as he he remedie at the common lawe ; fo is he alſo without 

overeth Vl), ſubpœna. 


* Thet is, no name of purchaſe, 


lake a leaſe for a term of life, the remainder to the ſhe- 


Heereafter 


— EY - 


— 


N_ — 


—— — 


HAN 
ſurtfes 


man) 
if the 
her inf 
himſell 
ge in 

f, that 
cience | 
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Heereafter followeth a ſhort tytlinge of divers thing 
it will be righte expedient for the chaunceller | 
to have in remembraunce ; leaſte happelye if he u 
them not, he may charge himſelf in conſcience 
with the whole thinge that is in demaunde bej 

tho he cannot be compelled thereto becauſe he 14 


of recorde. o all tha 

Wire way, 

The NINTH CHAPTER, ſom 

FE Ls hſtlye t 

MRS TE it the chauncellor grante a ſubpœna and t ut this 

| ſuritie that the plaintiff ſhall ſatisfy the party gte ment: 
his damages, if the matter in the bill be not founde eth for | 
after the matter is founde againſte the plaintiff and he h. jowledge 

| ficiente to yelde damages to the defendaunte, I think, ed by th 
that caſe the chaunceller is bounde in conſcience to yield Wb for 
himſelf ; becaufe he took no ſuritie at the graunting e true p 
| ſubpoena, as he ſhold have done by reaſon of the ſtatute WF: for he 
the 15th yeare of king Henry the 6th, the 4th chap. edge 
is enacted, that no ſubpoena ſhall be graunted tyll ſuritie E t to enc 
| for the truthe *. But if he taketh ſoche ſuritie, that is tions an 
diſcharge for him, tho' the ſurties after decaye and bei right 
to yield the damages. | er be ri 
Alſo if a judgment be given in the kinge's courte, And ſo 
that judgment the partie ſurmiſing that the judgment elfe to 
againſt conſcience prayeth a ſubpœna to have it examine{vough b 
chauncerie, and thereupon the chauncellor compelleth H be tr: 
tiff to finde ſuretic according to the ſaid ſtatute that WW), that 
yielde damages to the party grieved if he cannot proc becauſ 
true, and after it is Punde againſt the plaintiff; in nge that 
the plaintiff and his ſureties, for that they be decayed i bim te 
ken, be not able to yelde the damages, than the chau do ſo v 
charged in conſcience to pay them. For tho' he have WW"! in // 
the lawe in takinge the ſurities, yet by the graunti e ſhall 
ſubpoena he hath done againſt the ſtatute made in able ex 
yeare of Henrye the 4th, whereby it is enaCted, f convenie 
ments given in the kinge his courtes ſhall not be i butteth 
in the chauncerie parliamente nor els wher, but that und is not 
ties and their heirs ſhall be in peace till the judgment his j1 
verſed by errour or attaynte if any be; and el if nd (we 
* In Mr, Ruthead's edition of the ſtatutes, it is obſerved, that chap weth not 

H. 6. is not upon the roll ; and therefore it's being a ſtatute ſeems 4 lo be true 
However, 1»rd Coke concurs with the writer of this treatiſe in conſid ne, that 
ſtatute; nor is it objeRed to by the learned obſerver on antient ſtatutes N * 
Barr. on Ant. Stat. 4th ed. 403. Whether it is a ſtatute or not, it bas f merit 


practice in chancery to iſſue ſubpoenas without taking ſecurity, except in [0 
caſes, as where the plaintiff refides or is going abroad, and the dtn 
ground applies to the court to have ſecurity given. Pract. Reg. in C. 
EbI ros 
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ſurthes be not ſufficient to yielde the damages, the chaun- 
manye men ſaye, is bounde in conſcience to do it. 


le, if the chauncellour, eyther from vehemente conjeCtures 
1 1 her information, giveth ſentence without proofs, than he 


himſelf to this Jeopardye, that if afterward it come to his 
ge in more credible manner than the firſte conjectures 
if, that the conjecture were not true, than he is bound 
tience eyther to redreſs the ſentence or to reſtore the 
o all that he loſte by that ſentence. And therefore it is a 
re way, that eyther he give judgment by proofes or elſe 
s own knowledge, as I ſuppoſe well he may if he knowe 
atlye the trothe of his owne knowledge. And here I 
ut this diverſitie in this matter, that if the chauncellor 
ment according to the proofes, tho they be untrue, that 
th for his diſcharge unleſs he knowe the contrarie of his 
jowledge. For he hath followed the order of the tryall 


=y 
L R 
— U 


and t 


ty gn 
unde t 
nd he 151 


I think, d by the lawe in that caſe, and that ſufficeth to him. 
to yield «th for the ordinarie if he preſente the clerk of him that 
aunting Ie true patron by the jure patronaths, though he be not ſo 


for he hath done that that the lawe wold he ſhold do 
pwledge of the trothe therein: but if he will not graunte 
t to enquire de jure patronatiis, but will preſent by other 
tions and preſumptions the clerck of him that he thinck- 
e right patron, he byndeth himſelf to this jeopardie, that 
ter be righte patron indeede, a quare impedir lyeth againit 
And ſo me thincketh, that the chauncellor likewiſe — 
ſelfe to yielde damages if he give judgment upon conjec- 
hough he thincketh never ſo cleerlie in his conſcience 
y be true, unleſs they be true indeed. And yet ſome 
) that though they true indeed, that yet he of- 
becauſe he hath ſet a certaintie of his judgmente in 
nge that is uncertaine, and that is not appointed in the 


ſtatute 
chap. wh 
ſuritie be 
that is fl 
and bet 


ourte, a 
zment 
examine 
elleth th 
te that 
t prooꝶ 
F; in thi 


.cayed r him to followe for his warrantie ; and they thinck he 
e chaut do ſo with conſcience; for it is ſayde, qui amat pericu- 
e have it in lle, he that will willfully put himſelf in jeopardie 
rauntig de ſhall periſh thereby. And though that texte may alſo 


ade in 
ted, tha 
ot be a 


able expounded to other * oro yet it ſeemeth, that 
convenientlie be applied to this purpoſe, that is to ſay, 
putteth himſelf in jeopardie to offende that giveth a judg- 


it that nd is not in certaine of himſelf nor by the order of the 
judgment his judgment is true. And ſo it is, if a man taketh 
ore if nd ſweareth preciſelie that ſuch a thing is true, which 
wat dreh not but by conjecture. And I believe their faying 
8 on lo be true for this reaſon. For I have taken it allwaye for 
\ conſider 


Inge, that if a man have no ſufficiente wg of his tytle by 
n writing or otherwiſe that he is without remedie in the 
chauncerie 


ſtatutes 

, it has f. 
except 100 
the deten 
. in C83 


—  -- 


conjectures, that wear not ſo, far he might then judge 


upon a bill that appeereth evidentlye to belonge to the « 


accordinge to the ſaid ſtatute of Hen. 6. yet in that caſe 
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chauncerie; and if the chauncellor might give judgmen e council C 
ey though 
ie and ſt 
es as be 
And fo 
writs of { 


conſcience judgerh him to do after as he thought to be th 
reaſonable conjecture. And where ſome men have. (ay 
the chauncellor upon 2 ſubpoena is not bounde to ju 
allegata et probata, but accordinge to the trothe ; as I tale; 


is to be underſtood in this manner, that, though pu the cha 
brought into the chancery which proove ſufficiently for one; - in the br 
parties, that if the other partie can ſufficientlie enſirus eſs, more 


chauncellor that he hath better matter than he pleaded fir he weare it 


that is newlye come to his knowledge, and prayeth that h to keepe 
be admitted thereto, the chauncelour may admit him to it ike, he is 
after publiſhings of witneſles as before if he will; but oi happel 
not to be uſed without a verie ſpecial cauſe, for it is agi , have fu 
common forme of the chauncerie. And alſo he may {uf 4 wold 1 
parties to chaunge their demurror, and that is a greate {a and he t 
for they ſhall. not be admitted thereto in none other cu of the ju 
the kinge. Alſo in the chauncerie a double plea, ne a re neceſ 
from his plea, ne two plees wher the one goeth to the whale in conſcie: 
not condem him that pleadeth it; but the verie trothe in it: verie c 
ence is to be ſearched, and that trothe cannot be ſearchMemcth. 


conjectures as me ſeemeth. 
And ſome men ſay, that if the chaunceller grante a (il 


law and not to the chauncerie, and though he there taketh 


bounds nevertheleſs to yielde damages to the defendant, 
the bill be prooved true; becauſe he hath done againſt the 
And ſome men will ſay, that in that caſe an action lieth 
the ſtatute of Magna Charta againſt the plaintiff Howhet 
not determinately ſpeake therein, but will likewife remit 
other that will furder treate thereof for the plainer de 
of that matter. 

And I would therein take this diverſitie. If the matte: 


bill were apparent and without doubt or argument that it ol. * — 
ed to the common lawe, that than it ſhould ſeeme th rl hy ** 
chauncellor ſhold be bounde in conſcience to yielde dan 33 

the partie be not ſufficient, as it is ſayde before, But if es bath 0 
ter in the bill be doubtful whether a ſubpœna lye therey * * 
no, and he taking the lawe to be that a ſubpœna ſhould lie we wo 
caſe graunteth forthe a writ, it weare harde to ſay, . an 4 5 c 
ſhould be bound in conſcience to yielde damages, though . 1 10 

peered afterward by mo of the judges or otherwile n the eth 4 
ſubpoena laye in the caſe. For they that be learned in i de 2 


may after moſte common opinion be ſome tyme excuſed, ti miniſter j 
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e council otherwiſe than the lawe is, ſo that they gave coun- 


ment 
. thought the lawe to bee, and that they had taken ſuſſi- 
e and ſtudie to learne the lawe, and that ſpecially in 


»5 as be verye harde to come to the knowledge of the 
And fo it ſeemeth to be of the chaunceller in graunt- 


ale oi writs of ſubpoena. 

pron if the chauncellor delaye the parties, eyther in the plead- 
one r in the bringinge in of witneſs, or after the publiſhinge 
ſtruc, more than he wold be contented to be delayed him- 
d fe weare in like caſe, either for favour to any of the par- 


to keepe many ſureties before him, or for ſuche other 
ke, he is bound in conſcience to reſtore the partie ſo 


but iy, or happely both parties, of all their coſts and damages 
agaihe; tare altained by reaſon of that delaie; for he hath 
y (ul be wold not be done unto. But if the matter be verie 
ate f |, and he therefore reſpiteth it, to .be adviſed, or to have 


| of the juſtices, or for that he may not attende it for 
re neceſſarie cawſes as he thincketh, there he may be 
in conſcience. And ſo the entente and cauſe of the de- 
e in the verie charge or diſcharge of conſcience in this behalf 
zemeth. : 


— 


{ the of the foreſaide dialogue layeth againſt writs of 
lie ena with anſwers to them. 


The TENTH CHAPTER. 


L he ſayeth, that he marveleth howe the chauncellour 
7 make ſuch a writ to let the king's ſubjects to ſue his 
f the which the kinge himſelf cannot do righteouſlye, for 

ne to the contrarie.— To that it may be anſwered, that 
es oathe in that pointe is this, that he ſhall graunte 
the lawes and cuſtomes of the realme ; and than if 


Id le and cuſtomes of the realme ſhall be underſtood as well 
5 es and cuſtoms uſed in the chauncery as at the com- 
"ny .I ſuppoſe they be, and as I have ſomewhat touched 
ics the 5th chap. of this treatiſe that they be, than it is not 


in the 


ſed, d the kinge's oathe, though the chauncellor by means of a 
J 


Lminiſter juſtice unto the ſubjects. 
Another 


fer followeth a tytling of divers objections, which the 
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Another objection is this. He faith, that the kinge, e con{ci 


and his ſerjauntes be ſworne to miniſter juſtice unto t,t conſcie: 
ſubjects, and that ſo is not the chaunceller; where Mite lwe 0! 
ſeeme that his meaninge is, that the chauncellor ſhould Mo the fai 
be at libertie to break juſtice. To that ic may be aunſumi be ruled 
though he be not bounde to do juſtice by his oathe, we of G 
bounde thereto in ' conſcience, and that more deeply iF"* of the r 
judges be, for he muſte forme his judgments accord And that | 
lawe of God or to the lawe of wel or to the lava e lawe of 
realme made to determine the righte of landes and py nd needet! 
that be not contrarie to the ſaid lawes. And therefore ine to ord: 
in his judgment, there is greater defaulte in him than ene other 
judges if they erre; for the lawe of God and the lawe of landes 
and alſo the lawe of the realme, grounded upon th in and hi 
are moche more evident and apparent to give judgme des in ql 
than are the general groundes maximes and ſome cui tie cbaun: 
the realme ; for the — {hall not need to medle ¶ ¶ conſcienc 
eſtople of the lawe, ne with the general rules of the | father an 
yet with the forme of writs ne forme of pleading, ve withor 
greareſt difficulties of the lawe depende. And peradreuſ e the lar 
may be the caſe why a writ of error doth not lye upafſſJ'r have : 
ment given by the chauncellor upon a ſubpœna; for Me lande fr: 
preſumeth that no man contrarie to ſo evident lawes vii bis matte 
his judgment. But if he do erre indeede, he is as hig or othe 
to reforme it or to make reſtitution as the judges of ("ce and to 
mon lawe be, and more. erefore thi 
Another objection that he maketh is this. In what ute chauac 
tie (ſaithe he) ſhall the kinge's ſubjects ſtande, whan Witter wheth 
be put from the lawe of the relme, and be compelled i "ot to th. 
dered by the diſcretion and conſcience of one man: a "is judgm 
lie, for as moche as conſcience is a thinge of gr chargeth b 
taintie, for ſome men (he ſayeth) thincke, that if ience and 
upon two ſtrawes that lye acroſſe that they offend Me laid 15. 
ence, and that ſome man thincketh that if he la unde to r 
and hath to much that he may take parte of his other j1 
ſcience, and ſo divers men divers a Es for cl"! . 
knoweth not what conſcience is as well (ſaithe he) ud yet no 
tour —And to that he may be aunſwered, that the faidgW4ath of m 
ſciences by him before remembered, whereof the one n knowled 
pulous conſcience and the other an erroneous conſcien | 
ſoche a conſcience as the chauncellor or any other are! * temen 
followe. But they are errors in conſcience; and em lebte 
ſcience come ſeven manner of waies, as is expreſſed i of rr 
firſt dialogue, the 15th chap. which he that will ke wh 
in a cleane conſcience muſt cleerlie abjecte and ci mg 


of uſcs of 2”, 
Lorrox. : 
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the conſcience, which the chauncellour is bounde to followe, 
it conſcience, which is grounded upon the lawe of God 
the lawe of reaſon and the lawe of the realme not con- 
to the ſaid lawe of God and lawe of reaſon. And there- 
o be ruled by ſuch a conſcience ſeemeth neyther to be againſt 


9 we of God nor the lawe of reaſon, nor the common 
cel the realme, as in that ſaide treatiſe it is ſuppoſed to 
#h And that the chauncellor is bounde to order his conſcience 


the lawe of God and the lawe of reafon is evidente of it- 
ad needeth no furder prooſe. And that he is alſo bounde 
ime to order his conſcience by the lawe of the realme and 
one other lawe of man, it may appeere thus. If a man, 
of landes in fee, maketh his will that another ſhall have 
im and his heyres and after dyeth ſeazed; if it come af- 
es in queſtion in the chaurcerie, whether this will be 
the chaunceller is bounde in conſcience to judge it to be 
conſcience, becauſe it is voyde by the lawe *. And like- 
father and ſoone be, the ſoone purchaſeth landes in fee, 
eth without any heyres of his body, the uncle by the lawe 
we the land as heyre unto him and not his father; but if 
puer bave afterward another ſonne, than that fonne ſhall 
e lande from his uncle as next heyre to his brotber; and 
es vil this matter come after in variance in the chauncerie for 
or otherwiſe, the chauncellor is bounde to order his 
nce and to give his judgment accordinghe as the lawe is. 
erefore though no writ of error lye upon a judgment gi- 
the chauaceler upon a ſubpoena, yet it will appeere upon 
ter whether the judgmente ſtande with conſcience or not. 
$ not to thincke, that whatſoever the chauncellor at the 
his judgment thincketh to ſtande with conſcience ſuſſici- 
ſchargeth him in conſcience ; for if there be any error in 
cence and in his judgment by any of the cauſes contain- 
he ſaid 15. chap. of the ſaid firſt dialogue, or otherwiſe, 
unde to reforme it. And that he is bounde to more 


elled t 
an: 

great 
if the 
fend! 


lach 


his y other Judge 3 for other judges may ſome time give 
for ent againſte their own knowledge, and alſo againſt the 
aud yet no defaulte to be in them, as it is in all tryalls, 
e ſaid death of man where they may not give judgmente againit 
one FP" knowledge; but the chaunceller ſhall never be bounde 


{ciend 
er arel 
erron 
refled! 
I keep 
nd al 


ald be remembered here, that our author wrote before making of the ſta- 
ind 34. and 35. of Hen. 8. from which the power of devifiny lind com- 
Indeed before thoſe Aatvtes there ws an indirect mode of devifing land 
e medium of truſts, © But it ſeems from our auther's doRrine, that this eva- 
h endured wheie the reftator vreviouſly to his will hid actually parted with 
Mate to a truftee 3 and conſequently that the refinement of confidering the 
ee was not then eſtabliſhed in our courts of equity. See the preamble to 
; uſes of 27. II. 8. and the clauſe iv it in favor of prior wills, and alſo 
Di rox. 
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CHAN 
to give judgment againſt his own knowledge, nor agil ue wi 
that appeereth evidentlie to ſtande againſt conſcience for u man hat 
ner of tryall. And tho' ſome men may be deceaved tho o that h 
pulous conſcience, or an erroneous conſcience, or in ſuc. his rigb 
manner, yet it is not to preſume, that the chaunceller, tit he k 
allwaie appointed to his office by the kinge as a man of (ii; if he u 
wiſdom and good conſcience, will be deceaved by ſuch M:refore h 
in conſcience, having ſuch ſtrayte rules to the order of Vl be ſav 

| ſcience as he ſhall have. And ſo me thincketh it is not x by ſodey: 
| the common weale of the realme, tho? ſoche caſes as writs WMc:fualties | 
pœna lye upon be committed onlie to the judgment of the Wye may r. 
| celler. f iendum al 
Alſo another objection that he layeth to the Student b paide thi 
He ſaithe, that the lawe of the realme is a ſufficient rue We. And 
der you and your conſcience what ye ſhall do in every iii Q vill noi 
what ye ſhall not do. If ye therefore followe the lawe hte his g 
ye cannot do amiſs, nor offende your conſcience, ne ye and that 
| neede to leave the lawe for conſcience : by which ſay conſcienc 
| ſeemeth that it is in vain in any caſe to ſue by ſubpcena, ii, he ſaithe 
| man ſhould never have helpe by conſcience wher he ci :lwaics t 
none by lawe.—And to this ſaying it may be aunſwearWhience, ir 
that if ke take the lawe of the realme as a lawe ground tereof, as 
the lawe of reaſon and the lawe of God with the cuſtonto be good 
maximes of the lawe ordayned by the realme, I thin dialous 
that (as he ſaithe) the lawe of the realme will be a ſuſſei another 9 
to order a man and his conſcience what he ſhall do. But ayleth m 
will not alwaies give him remedye, whan he hath right ronge, ma) 
peereth in the 2d chap. and the 3d. and alſo the 7th cl be ſaith; 
this preſent booke. And aſter this lawe it is that the us natures 
ſon whan they ſet with the chaunceller in the chauno r committe; 
alſo whan they fit upon arbitrementes. And if he that WN:tura By, 
ſame Treatiſe take the lawe of the realme as a lawe grou ne yet tha 
on the maximes and cuſtomes and the rules of the la of all th 
cording to the proceſs, as 1s uſed in the _— bench, that his 1 
place, and ſuch other courtes of record as be common Brevium, 
for courtes of the common lawe, I ſuppoſe that he wil ſeeme to 
that the lawe of the realme fo taken is ſufficient to order ken of ſuc] 
his conſcience in all thinges ; and if he do, me thinckee that it is! 
eth greatlie therein; and that * appear in divers cas uld be con 
of ſome be put in the ſame 7th chapter, and ſome ſha WW hard to fy 
appeare. If an infante of the age of 20 years ſell lis WS or a writ o 
100l. I ſuppoſe alſo he buyeth lande with the ſame ers other 
greater value than his owne lande was: in this caſe by BR. 
he may enter again into his own lande; yet the 00888 6 I thinc! 
have no remedie againſt him by the lawe of the rene and of { 
ſaidi 100). I thincke that no man will ſay that mage caſes, 


with conſcience both retayne the lande and the 100l-1 
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lLwe will ſuffer him to do it if he will. Alſo in all caſes 
man hath righte and is eſtopped by ſome recorde or other- 
{that he therefore can have no remedye by the lawe to 
r his righte, yet may not he that doth him wronge, re- 


ler, tat he keepeth wrongfullye from him with conſcience : 
of (Mt if be will the lawe will not prohibite him the contrarie, 
ſuch WMW-refore he muſt ther of neceſſitie be ruled after conſcience 
of i be ſaved. Alfo if a man owe another an 100l. and the 


by ſodeyne loſs on the ſea, or by fire, or ſoche or ſuch 
caſualties leeſeth all that he hath, in this caſe the debtee by 
we may recover his debte, and thereupon take a capias ad 
i-adum and laye the debtor in priſon, there to remain till 


dent WW paide the debte, without any help that he ſhall have in 
rule re. And yet I ſuppoſe that he that hath made the ſayde 
ry tie will not laye, that if the debtee knowe perfectlie that the 
lane WF tote his goods by ſoche caſualtie, and not through his owne 


and that he hath nothing left to pay him with, that he 
conſcience keep him till in priſon ; for if he do, 1 ſuppoſe 
be ſaithe as he wold not be done to. And therefore it 
| alwaies to uſe the lawe, with a dread that he offende not 
were ience, in executing all that he may do by the genaral 
oundeiMbereof, as he may undoubtedlye do, and yet the lawe in 
to be good, as it will appear in the 16th chapter of the 
ſt dialouge. 

mother eco is this. He ſaithe to the Student, that 
ayleth moche, that the Student will ſay that men that 


, 

1 right enge, may be holpen by a ſubpœna in many caſes, in as 
7th M be ſaithe there are in Natura Brevium ſeveral writs and 
he jus natures for the reformation of every wronge, that is 
naunce r committed contrarie to the lawes of the realme ; and in 


that Natura Brevium, as he faith, there is no writ called a ſub- 
ne that the nature thereof is not there declared, as 
$ of all the writs ſpecified in the ſaide booke : and ſo it 
that his meaning is, that becauſe a ſubpoena is not in '' 
mm Brevium, therefore ther ſhold be no ſuche writ —And i 
Id ſeeme to be but a ſlender objection. For the ſaid booke 
en of ſuch authoritie, that all things that is in it is cleere 
e that it is not ſo perfecte that all writs that pertaine to the 
ould be contayned therein. And therefore I ſuppoſe that 
e hard to fynde in Natura Brevium, wher an action upon 
or a writ of forciable entry lye; and ſo I ſuppoſe it will 


» order 
nchen 
8 caſes 
e ſhalll 
ell his! 


— * other actions upon ſtatutes if it weare thoroughly 
cate N (l, 

the 0088 © I thincke, that the ſaide objections be but of ſmall 
realm and of ſmall effecte to proove that a ſubpoena may not 


at imane caſes. 
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; LORD CHIEF-JUSTICE HALE. 


ce is extracted from one of the three volumes of lord Hale's 
nipts, for the uſe of which the editor has already acknow- 
bimſelf indebted to Mr. Jekyll. In point of ſubject it con- 
ith the chapter on the court of common-pleas in lord Hale's 


ſuerations touching the Amendment of Laws,” before inſerted 
'olume, ] 


—om_— 
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T comm. 
| defenda1 
[n treſpaſ; 
In the kin 
In pleas o 
In caſe o 
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cap. 29. 

ut there w: 
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In debt a1 
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17 
Concerning proceſs by capias, Tc. 


common law there was proceſs to arreſt the body of the 
| defendant in theſe caſes : 

In treſpaſs vi ef armic, 
In the a + caſe for his debts, 
In pleas of the crown, 
In caſe of deceits or contempts committed to the king's 
vurts, which is farther inforcęd by the ſtatute of Weſtminſter 
cap. 29. 
ut Go was no proceſs of capias to impriſon the defendant in 
, detinue, covenant, or annuity, but ſummons attachment 
diſtreſs; nor in actions upon the caſe, but only pone per va- 
„or attachment and diſtreſs. The firſt ſtatutes, that gave 
eſs of capias in thoſe actions, were theſe : 

In accompt Marlbridge cap. 23. Weſton. 2. cap. 11. 
In debt and detinue 25. E. 3. ſt. 5. cap. 17. 

1 treſpaſs upon the ſtatute of 5. R. 2. annuity and covenant 
3. H. 8. c. 14. 

In actions upon the caſe in the king's-· bench or common- 
eas 19. H. 7. c. 9. 

either could the courts iſſue capias at diſcretion, but where 
r the common law or acts of parliament or the immemorial 
om of the court allowed it. K 8 
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H. 8. E. 3. Rot. 23. B. R. a writ in the king's-bench of, 
facias ipſum at the king's ſuit in a caſe of a treſpaſs chal 
becauſe contra communem legem et contra formam in can 
iſitatam, but that he be proceeded againſt per attackiament 
diſtrictiones ubi dilationes habere poſſit, praut moris eft, No 
ment given, but a ſuperſedeas iſſued. ning the 
E matter 
lſtinguiſhec 
of the cra4 
taken in 
ps by writ 
pus for pe 
the king's 
ept habeas 
and in ſc 
they ma; 
e or rem; 
except 1 
n-pleas ha 


. 
Touching original writs and writs by original, 


RIGINAL writs iſſue out of the chancery rety 
(3 into the king's-bench or common-pleas. 
The writs returnable into the common-pleas are general 
original writs, as well in real as perſonal actions. 
'The writs returnable into the king's-bench are, 
1. Aſſiſes of novel diſſeiſin in the ſame county whe 


bench ſits. on the fi 
2. Writs, that ſuppoſe a perſonal wrong or force, as rials and 
vi et armis, ejectione cuſtodie, raviſhment of ward, by travers 
firme, vi laicd. chment of 
3. All writs or ſuits for the king, whether real perſofi&ry, wherei 
mixt, as writs of right. 7s-bench t 
4. Writs of quare impedit, quare non admiſſit, &c. Were facias 
E. 3. B. R. Rot. 56. Crompt. Jur. Courts 71. though ed into ch 
books are contrary ; therefore this hath been ordinanly i ¶ v be proce 
common-pleas. rits of er 
5. Writs of replevin. In bench, 
6. Actions of conſpiracy, actions upon the caſe 19. of aſſiſe, 
cap. 9. and regularly all writs in perſonal actions, excep was, that 
detinue, covenant, account. Some inſtances have been oi king's-ben. 
of annuity there brought. H. 47. E. 3. Rot. 18. Eborac ſettled for 
Of original writs, ſome are fineable and pay a fine to the Wn. 6. Roe 


as all real actions, aſſiſes, covenant to levy fine; and ps caſe, 
actions, as in debt, where beſides the charge of the writ v tes betwe 
6s. 8d. there is paid unto the hanaper for every demand of Wi quibus in 
pounds 6s. 8d. and if above forty pounds and under 100 ; 
6s. 8d. more, and ſo for every 100 marks 6s. 8d. F. N. B. gl 
and in the like proportion in treſpaſs, treſpaſs upon cale 
covenant, where the damages exceed. 

Theſe fines in perſonal actions are divided, one moiety 
curſitors, the other moiety to the lord keeper and maſters 
rolls. 


0 


-G;BENCH AND COMMON-PLEAS. CAP. III. 


HF 5 OS © 
wing the juriſdiction of the king*s-bench in general. 


E matter of the juriſdiction of the king's-bench may be 
ltinguiſhed into p/eas of the crown and civil pleas, = 
of the crown are very many and various; as indictments 
j taken in the county where they fit, or removed thither 
ab by writ or bill, certiorari, &c. mandamus for officers, 
pus for perſons committed for criminal cauſes. "Thoſe 
the king's-bench excluſive of the common-pleas. 

ept habeas corpus, wherein partly by the ſtatute of 16. 
and in ſome caſes alſo upon a privileged perſon com- 
they may judge of the inſufficiency of the return, and 
e or remand him. | 
| except informations upon penal ſtatutes, wherein the 
on- pleas hath ordinarily a concurrent juriſdiction. 
on the ſuit of the party; and they are of ſeveral ſorts : 
rialls and judgments of cauſes depending in chancery ; 
by travers, monſtrans de droit, petition, ſcire Hom ; or 
xchment of privilege or ſuit againſt a privileged perſon in 
ry, wherein iſſue being joined in chancery it is ſent into 
ge- bench to be tryed. 

care facias to execute fines or judgments in other courts, 
d into chancery, and ſent by mittimus into the king's- 
to be proceeded upon to execution. 

rits of error upon judgments given, not only in the 
In bench, but in all other inferior courts of record, as 
of aſſiſe, corporation courts ; wherein though anciently 
was, that they were returnable in the common-pleas as 
king's-bench, F. N. B. 20. yet, now the law and prac- 


Lborac'Y ſettled for the king's-bench. Paſc. 26. El. B. R. 
to the En. 6. Roe and Hartly, Dy. 250. and P. 29. El. B. R. 
nd pes caſe. ; 

rrit uiuütes between party and party originally commenced 


and of 
r 100 | 
. B. l 
on cale 


de quibus infra, 


oiety 


naſter ( CAP. 
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Concerning original ſuits between party and party; Wl 7ouchi 


touching ſuits by original writ. 


a 5 — EE Mee 


IGIN/ 
nds, viz. 
privilegrt, 


$ RIGINAL ſuits in the king's-bench are of 


either by original writ out of the chancery, or by 


Suits by original writ there are of three kinds : by bill : 
1. Such as cannot at all be there held by original, WM been lon 
and mixt actions (except aſſiſe, ejectione firme, ejemiuſ ſuites we 
and thoſe four kinds of perſonal actions, debt, dei pon the 
compt, and covenant. unty wher 
For theſe are communia placita within the ſtatute bog 


Carta, cap. 11. and cannot be held by writ in the king 
but muſt be in the common-pleas. 
2. Such as may be held by original writ in the king 

d 


by orig 


d captas ; 


and cannot be held otherwiſe. p lay till 14 
Such are all writs of error, wherein they cannot Ne came. 
by original. | ces of ſuc 
And ſo it ſeems alſo upon the ſtatute of hue ande 
cord. 37. El. Sadler and Morſe ; though 7. Car. . E. 3. 
liar's caſe there was a proceeding againſt the heirs þ al reſponde 
cuſtodid4 mareſcalli, but no exception taken to it. So in” the co 
recordari, and aſſiſe, they cannot proceed but by writ | 
3. Such as they may proceed in by original, bu 11. E. 3. 
likewiſe, if the plaintiff pleaſe, proceed by bill. Such weſpaſs in 
rally all actions of ejefione firmæ, ejectione cuſtodiæ, aui. 
all perſonal actions except the four above excepted. 
The original ſuits in the king's-bench without orig _ ,, F 
thoſe ſuits by bill, a quibus cap. prox. 2 = 
30. E. 3. 
m regi et pa 
hen he = 
41. E. 3. R 
for a forrer 
9. E. 3. B 


Wrſus vicec 


2 liberty. 
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EFV. 
Tuuching ſuites in the king s- bench by bill. 


IGINA L ſuites in the king's-bench by bill are of two 
nds, viz. original ſuites by bills at large, or ſuites by bill 
pivilegtt. 
by bal at large were anciently practiſed in this court, 
e been long diſuſed for the reaſons hereafter given. 

ſuites were for the moſt part for contempts deceits and 
xs upon the caſe, whether the ſame were committed in the 
unty where the courts fat, or in other counties. And the 
nas, 1. For the party to enter his plaint or bill. 2. There- 
had the like proceſs as was natural in ſuch ſuit, had it 
by original; viz. if in treſpaſs, attachment or pone per 
d capias ; if in action upon the caſe, where no proceſs 
v lay till 19. H. 7. then by pore per vadios and diſtreſs, till 
tute came. 
ces of ſuch ſuites by bill original were frequent in ancient 


6. E. 3. Rot. 30. Eboracum. Attachment by bill ſine Nota, ſuits 
al reſpondendum tam regi quam parti for a contempt com- r vill. in 


in the county where the king's-bench fat. conſpiracies 
3. Aſs. 13. er pur choſe touchant le rey 17. Aſs. 5. 


u. E. 3. Rot. 74. Norf. a ſuit by John Hened per billam Affeutt in 


treſpaſs in a forren county, and the defendants attachiati mg — 


'q - 
. gue ad ſuit 
in B. R. 31. E. 3. bill 11. 


15. E. Fa Rot. 126. Ricardus Fowler attachiatus per billam In C. B. 0 
ondendum in placito tranſgreſſionis. B. R. for 


mainte- 
nar.ce done 
in curid ; aliter per origin. 22. H. 6, 24. 


30. E. 3. 113. B. R. London. attach. per billam ad reſpon- Pro rege er 

u regi et parti for an aſſault committed upon him in Lon- E 'or 

hen he came to proſecute a ſuit in B. R. — 
curiam tiel 

autre county. 30. Alt, 14. 


41. E. 3. Rot. 56. Staff. John Bottetourt impleaded per 43:28 omg 


for a forren treſpaſs. — Ak. 


9. E. 3. B. R. Ret. 4. Linc. proces per attachement per iu h. K. 18 


wrſus vicecomitem directed al coroner for the diſturbing a treſp. de 
{2 liberty. battery 


cloſe- bru- 
ſer on faux impriſonment, 22. Aſs. 83. 85. 86. 87. 


Many 
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e privil 

Many more inſtances of this kind probably may be; 2 = — 
larly, where they did not proceed by original (as it is e pririlege 
anciently did in moſt cafes) their uſual proceeding wy it may be | 
original bill, and not as now by a general Pil of Middle ed if he a 
cito tramſg reſſionis, or a latitat, which ſuppoſeth a bill of Wl: two ſorts 
in placito tranſgreſſionis, which ſeems not to be ſo ancien inſter, v 
tice. i e privilege 

Now touching theſe original bills in the king's- bende marſha 
things are obſervable : n perſonal 


1. Regularly bill was filed before any proceſs made. 

2. The proceſs was purſuant to the courſe of law, in 
ſuit had been by original; viz. in actions upon the « 
treſpaſs the firſt proceſs was a pone per vadios or an 
ment. 

3- The writ or proceſs was ſpecial according to the n 
the bill, as it 1s or ſhould be where the ſuit was by orig 

4. This bill lay not for any ſuch cauſe, wherein n 
writ lay not in the king's-bench ; and therefore was aoti 
detinue, account, or covenant. | 

5. They were not frequent; becauſe original writs 
kinds were frequently returnable into the king's- bench. 

6. A 8 pony been long diſuſed upon many probable 


tho' the de! 
wuſodid ma 
by the con 
4 die in © 


his kind ol 
tant, wh 
e is ſuabl 


ent in col 


viz. firſt, becauſe they diminiſhed the revenue and pi in court, 

the fines or ſineable writs; ſecondly, becauſe there vnd theref 
expeditious way in proceſs of time practiſed, by bring 

party into the cigſodia mareſcalli, and then declaring WW bare pre? 

him in any action; de que mo in for it; 

The ſecond ſorts of ſuits by bill were ratione privileg: Mid mare 

in the next chapter. nd tho? t. 

another 

he may | 

corpus, Al 

| with his 

. VI. reaſon the 

ecauſe the 

Concerning ſuites by bill in the king*s-bench ratione pn of rage 

t of king” 

HE proceeding by bill ratione privilegii extends not ¶ come the 

thoſe actions where the king's-bench may hold plea Win act of 
or plaint, as ejeione firme, treſpaſs and actions upon . 

but alſo to all other perſonal actions, which otherwiſe ar: {tough an 

gularly within their cognizance, as debt, detinue, accouWnch were 

venant. u P 5. yet n 

This privilege is of three kinds. 1. Privilegium ex puns bet we. 

rentis. 2. Privilegium ex parte defendentis. 3. Prius of de 


parte curia, though it is alſo a privilege of the defendants 
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The means of making this practical in all caſes is thi 

If the defendant be in Middleſex or other County\ 
king's bench fits, the plaintiff takes out a bill of Migy 
placito tranſgreſſionis, which is queſtionleſs within the 
the court to proceed upon. But if he be not in that, 
other county, then he takes out a latitat into that other 
which always ſuppoſeth a bill of Middleſex as its origi 
both theſe proceſs are certainly very ancient and warrant 
ceſs in this aCtion. 

When the party is taken upon either of theſe proce 
either committed to the marſhal or bailed. 

And if he be committed the plaintiff need not, or at x 
not, to proceed for treſpaſs the matter of the firſt writ; 
declare againſt him in any perſonal action by the privile 
court before mentioned; and ſo may any perſon elſe. 
bailed, yet he is ſtill, as to this privilege of being ſued, j 
mareſcalli; and by the courſe of that court ſuch bail git 
both him and his bail liable to any action commenced ap; 
by the ſame plaintiff in the firſt and ſecond term of the 
the proceſs; and though the bail be not liable to the 
ſtranger, yet this bail given is an appearance to any 
menced the firſt term wherein the bail is given or the 
after. And as the party plaintiff a revive his former 
treſpaſs, and declare in any other action; ſo if there he 
fendants in a /atifat or bill of Middlefex, the plainti 
bound to proſecute jointly againſt them, but may declar 
ral actions againſt the ſeveral priſoners. For the procel 


i the re 


* 5 theme 
bench. 


IF court o 
oforeſaid ar 
the praCti 
therein, 

uſwer the 
of com 
guare c 
hee, or fo 
they took 
ntiff ſhoul, 
F procured 
s, or ſome 
r otherwiſe 


bill of Middleſex or /atitat is by cuſtom uſed but as a practice, 
method or proceſs to bring the party in cy/todid marecielp ; for, — 
clare againſt him in any other action. its, and tc 

And as this is the order or method of bringing the i cheaper t 
within the reach of this privilege ; ſo the uſefulneſs of WW the bill o 


ſt but 

nt; and if 
yet this di, 
l-pleas the) 


thod of proceeding to the plaintiff is apparent. 
1. He payes no fine upon the proceſs to the king, 
2. The proceſs is cheap, the bill of Middleſex a 
23. Gd. the /atitat but 58. 1d. 


3. The plaintiff hath the advantage of time to Wt upon the 
ſuit, as his caſe requires; and is not bound to any ce, and ſo 
with any original writ or proceſs. Variance hurts s as much 

4. He payes no coſts, unleſs the defendant appeat ge, that thi 
upon the conſtruction that hath been put upon the e to all tl 
8. Eliz. cap. 2. te ſecond | 

5. The- bail 1s liable to any action of the plaintiff to actions c 
or ſecond term. therefore ſt 

6. He may upon one joint writ declare ſeveruWhnage, ar 


each defendant. By meanes of this and ſome othe: mon- pleas, 
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ol king s- bench hath drawn the practice from the court of 
n-pleas 3 as well in thoſe perſonal actions of debt, detinue, 
it, and account, which ſeem peculiar to the common- 
i in moſt other perſonal actions which were common to 


har , as treſpaſs, actions upon the caſe. 


HF T9 x. * 


in; the relief, practiſed by the court of common-pleas, 
:» themſelves againſt the advantages of the court of 
benc h. 


r at le 
writ; 
riviley 
elſe. 


IF court of common-pleas, finding, that, by the means 
ued, ; 


foreſaid and ſome other advantages, the king's-bench had 
the practice from the common-pleas, endeavoured ſome 
therein. 

nner the advantages of the latitat and bills of Middleſex, 
of common pleas uſed the help of a writ out of the 


any | quare clauſum fregit, wherein they ſometimes joyned 

r the M ire, or four defendants. —The defendants thereupon ap- 

Irmer I they took bail of them to anſwer a new original, which 

ere de ati ſhould purchaſe within terms. Thereupon the 
* F procured one or more new originals againſt all the de- 
eclard 


5 or ſome of them ſeverally, in treſpaſs, action upon the 
r otherwiſe as his caſe required, and lately alſo in debt. 
practice, tho' but new and ſcarce warrantable, did them 
p; for,—1. They had time to think of their declarations 
ts, and to form them as their caſe required. —2. This 
s cheaper than the /atitat, and no fine paid upon it; for 
the bill of Middleſex was 28. 6d. the latitat 55. 1d. this 
| but — Again 3. They did uſe to put three or four 
nt; and if occaſion were took out ſeveral originals. 

jet this did not cure all the matter. For—1. tho' in the 
pleas they avoided payment of a fine upon the firſt pro- 
t upon their new originall they were forced to pay a fine 
e and ſo upon the — run the charge in the common- 
as as much as before. — 2. The king's-bench had ſtill this 
ge, that their bail laid the defendant and his bail upon 
de to all the plaints which he ſhould proſecute before the 
the ſecond term; and-beſides rendered the defendant to be 
o actions of ſtrangers within thoſe two firſt terms. 

lterefore ſtill the practice going where the plaintiffs found 
ſantage, and the king's-bench carrying the practice from 
mon-pleas, a ſecond expedient was found. 
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By the ſtat. 13. Car. 2. ft. 2. cap. 2. it is provided, thy 
ceſs wherein the cauſe of action is not expreſſed, tþ 
ſhould take only a bond of 4ol. for appearance to be 


concluſior 
boſe writs 


and thereupon amercements to ſtay. nis the c 
This rendered the /atitat and clauſum fregit both ini err ca /i. 
for, men being fond of good bail to their actions, of lp to hold 
this act they were in effect ouſted, and the writs upon Wd. 
being ſpecial, the common-pleas had much the advant Wil: writs i 
ſpecial writs to have ſpecial bail ; and the practice berg.. Car. 
thither, eſpecially in actions of debt and treſpaſs and ech Joſt 
on the caſe, where if the debt or damages exceed 201. common 
ordinarily ſpecial bail in both courts z3 and fo by this ric caſe, tl 
common-pleas relieved themſelves in a great meaſure ¶eſors of t 
exceſs of practice in the king's-bench. preſent the 
what other 
er ſtand ba 
GA © .. vw 
Concerning the expedient uſed by the court of kingWin; the ; 
to accord this laſt difficulty. 
B court of king's- bench, upon the difficulty put i king's-ber 
by this act, added a clauſe in the latter end of Mitt of err 
of Middleſex and /atitats (which ever was a re/pondencucommon.p| 
cito trangreſſianis ) ac etiam ad reſpondendum in placit! WY, and actio 
2001. or in placito tranſgreſſionis ſuper caſum ad damu and proce 
and fo for any other action: and by this means the enant. 
ed the intent of the ſtatute anſwered, and the convenhitherto the 
ſpecial bail reſtored again, and thereby the court of ben, in re 
pleas under the ſame if not a greater miſchief than beloench hath 
How far forth this may be juſtihable by law in thokWnd of the 
wherein the king's-bench might hold plea by original r ſettled. 
ginal bill without the aid of the privilege of c:/fodid The proce: 
may be conſiderable. diem, whi 
But it may be very difficult to juſtify it as to theſe Md continy 
which the king's bench could not hold plea by original: many cat 
detinue accompt and covenant; for theſe are reltran though it 
common-pleas by the ſtatute of Magna Carta, and v, vet the h. 


be pleaded in the king's-bench but by privilege, whe! There are x 
was in cu/todi4 mareſcalli; and therefore it were hard 10 near in pe 
a proceſs, that ſhould charge the party with thoſe au; plaintif 
he were a prifoner of that court, e plaintiff's 


2 


. 
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concluſion upon the whole buſineſs is but 2 4 this: 


o bel ee writs ſhall take place to anſwer the ſtatute of 13. Car. 
is the court of common: pleas in effect deſtroyed ; for 
intel er cum fregit is rendered ineffectual, and cannot be 
to hold pace with the bill of Middleſex and /atitat thus 
pon d, 
— o& writs ſhall not be thought either legal or to anſwer the 
bezug z. Car. 2. then is the greateſt part of the practice of the 
1d ech loſt: whereby, as in the former caſe, the ancient 


common law ſhall be in eſſect rendered uſcleſs; fo, in 
xr caſe, the court of king's- bench, the great nurſery of 
ſeſors of the law, ſhall become maimed. a 
preſent therefore laying by this conſideration, I ſhall en- 
what other advantages either court hath of the other, and 
er ſtand ballanced. 


1 
li the mutual ballancing of either of thoſe courts 
with the other. 


put up 
| of 1 
lendun 
lacits 
damn 


s they 


E king's-bench, as peculiar to itſelf, hath pleas of the crown, 
ritt of error, trial upon iſſues joined in the petty bag. 
common-pleas, as peculiar to itſelf, hath fines and re- 
and actions of waite and real actions, which are very 
and proceſs to the outlawry in debt, detinue, account, 
enant. 


convenlhitherto the courts ſeem to ballance each other. 

t of en, in relation to pleas between party and party, the 
| belonW&nch hath certain peculiar advantages; whereby it will 
tho ad of the common-pleas, tho the forementioned difh- 


12al wi 


| ore ſettled. For inſtance, 
did u 


The proceſs and continuances in the king's-bench are de 
diem, which renders them expeditious. But the pro- 
nd continuance in the common-pleas is to common days, 
1 many caſes to great diſtance between their returns 
though it be in part helped by the ſtat. 13. Car. 2. 
yet the help is not large enough. 

here are no coſts giten upon /atitats, unleſs the defend- 
ppear in perſon *; which gives great encouragement to 
bus plaintiffs, and multiplies ſuits in that court by reaſon 
e plaintiff's great advantage over the defendant. 


eſe xt 
iginal 
ſtrain? 
1d we 
then t 
rd to 
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See 8. Eliz. e. 2. ſ. 2. Ebirox. 
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3. The plaintiff, paying no more for a proceſs ./ith ag 
1000). than of 20l. plaintiffs have great encouragemen 
vexatious, and unreaſonably to oppreſs a defendant : whi 
not be ſo in the common-pleas; becauſe the plaintiff y 


vexation upon fineable writs. 


4. The bail in the king's-bench is liable to all the zi g ral . 
the plaintiff, which he delivers within the firſt two terms, 1 
as it is unreaſonable and inconvenient to the ſubject, a i to eil 
be reformed, ſo it greatly drawes ſuites from the comm. 
where their bail is in a ſum certain and to anſwer p 
actions. 

5. Actions upon the caſe upon ſpecial promiſes, being apparent] 
oreateſt part of ſuits, wherein the declaration original ae of 
ought to agree, lace them of the common-pleas {trifly 
to ſettle and draw their original and accord with it; whe In reſpect 
the king's-bench, their proceſs being general, they may f and that 
mould their declaration before the entry of the iſſue or d ; or it m⸗ 
as they pleaſe, and as their matter will bear, which is ag ln reſpec 


& depri 
ay depenc 
In reſpect 
bench is t 
ler ſtore v 
he place o 
ed, 

myes there 


Ity—1, 0 


vantage in point of practice. 

6. They have no imparlance roll in the king's- bench; 
their pleadings are in paper, till the record entered upon 
demurrer ; which muſt expedite their buſineſs, and enab 
amendments of miſtakes before entry. But in the comnt 
their recordatur of pleas and their imparlances multiply c 
in which the protonotarys at preſent impoveriſh the c 
make errors. 

7. Their repetition of originals in writs and declarati 


their common bar in the common-pleas, make proceeding Of acc 
able, being above ſeven times tranſcribed and paid for; en, th 
which are in the king's-bench.  lubjects, 
8. In the common-pleas there are three protonotar ry obltac 
king's-bench but one; in the common-pleas they haven * ſuffer ii 
of attornies, in the king's-bench not ſo many; in theq 7 ; 
pleas, there is the ancient uſe of writing ſitting clerks," N the diſp 
as there ſhall be occaſion, be ready at any time to ge! y one or 
an account of the buſineſs of the court, while the att which is c 
therefore 


buſy about getting clients in the country.— Theſe will u 
deſtroy that court. 

Theſe be ſome of thoſe conſiderable advantages, | 
king's-bench has over the common-pleas. 


at preſent 
the courts 
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GAP. 


nderation of thoſe expedients, that may bring an 
i to either court, in thoſe civil pleas, wherein they 
g common juriſdiftion. 


pparently neceſſary, that both courts ſhould have the 
1zance of thoſe civil pleas that are common to both at this 


* In reſpect of the people, it is fit there ſhould be electio 
may chat all perſons ſhould not be neceſſitated to one 


; or it may occaſion much inconvenience. | 
In reſpeEt of the courts themſelves, neither of them 

k deprived of what they uſually have had, conſidering 

uy dependant offices that either court hath. 

ſn reſpect of the education and practice of the law, the 

bench is the nurſery of young profeſſors, without which 

ler ſtore would ſoon be exhautted ; and the common- 

he place of practice of ſerjeants, who ſhould not be diſ- 

ed. 

yes therefore to compaſs that end muſt be by ſetting 

ty—1. Of cheapneſs or charge.—2. Of expedition or 

Of accommodation of both courts to the ends of 
tution, the indifferent equal adminiſtration of juſtice to 
5 ſubjects. 

teat obſtacle will be the concerns and intereſts of officers 


ut ſuffer in either or both courts, if any gocd be done 
nd, . 


erks, of the diſparities in the laſt precedent chapter may be 
ogi by one or both courts, others not without act of par- 


which is obvious to any that conſiders them. 
therefore apply myſelf to that which is of molt con- 
at preſent ; namely, the rectifying of that diſparity 


tages the courts in relation to original writs /atitats and 
48 
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The 
do, on 
C A P. XI. molt of 
their eſta 
Concerning the ſeveral propoſals, that may be made, WW Tit f 
equability of each of theſe courts, in relation 4 - a 
within the cognizance of both. * 7 
FIRST PROPOSAL mo 
. _—_T actts tran 
HE firſt propoſal may be, that the proceedings in th : 
bench ibs by original writ out of the chang 1 all 
no more by /atitat and bill of Middleſex ; and that, cn "os 
the great increaſe of original writs and fines thereupon, «will h. 
upon originals may be abated to ſuch a medium-rate, | Tt win 
neither exceed nor much abate the preſent revenue; anal ' It will 
end, that a medium be made upon the computation 0 yew 
writs and /atitats, whereupon there is an appearance, . mingly. 
tion the ſame. : „t will 
The difficulties herein are theſe, ble. 

1. This cannot be without act of parliament; and Mins 
expected to begin with the commons, becauſe it «il 3 

harge upon the people. 8 i 
: 5 will very much alter the practice of that co nale 
hath been long uſed. i ne compe 
3. It is to be doubted, whether the preſent conl That < 
the officers of the court of king s-bench be accomn bail as tl 
ſuch a change, as filazers, cu/tos br dra ee to the m 
4. It will quite deſtroy ſome offices in the king The deten 
very much impair the revenue of others, eſpecial mon bail « 
office. care agai 
5. It will take away the moſt conſiderable * i * 
the chief juſtice and judges of the king's-bench. de defer 

6. It muſt take away the king's fines upon jud; able only 
formed by Henley. pearance t. 
plaintiff th 
SECOND PROPOSAL Upon fact 
* unleſs the 
The ſecond propoſal conſiſts of ſeveral parting ry liberty 
(1.) The king's-bench to retain their liberty @ | requires, 
by originall in ſuch actions, where by law they 4 Dow all 4 
ceed, viz. in mixt aclions vi et armis, and all per Plaintiff, t! 
except the four above-mentioned. The half 6; 


, N anſwe 
* Mr Henley's office was probably that of chief cleik of the 3 red u 
the plea-hde. ED1TOR, 
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) The king's-bench to proceed in actions by bill, as now 
4, only with theſe enſuing variations and additions 
not of which require nevertheleſs an act of parliament 
bir etabliſhment in the method propounded. 

' That they may proceed by latitat and bill of Middleſex, 
ow, in any mixt action vi et armis, or any perſonal action 
ever. 

But then the bill of Middleſex to be ſpecial according to 
ture of the action, without the ac etiam; as ad reſpon- 
min placito tramſgreſſionis ſuper aſſumpſit ad damnum, or 
wits tranſgrefſionts ſuper caſum ſur trover, or ſupra conſpi- 
x, or ſupra deceptione, ad damnum, or in placito debiti, 
fi, conventionts fracta, &c. ad damnum ; and the latitat 


Sint 
chang 


at, oa 

het nt thereunto. 

upon s vin have theſe advantages: 

N- ate, © 

e: t will anſwer the ſtat. of 13. Car. 2. 
Cy 0 


lt will aſcertain the defendant of the true cauſe of ſuit 
ict him, that he may be provided to make his defence 
mingly. | 
lt will make proceſs regular, and unqueſtionably war- 
table. 

That in all ſuch caſes, where the actions (were it by ori- 
| were fineable, the plaintiff to pay a half fine or ſome 
proportion, as, upon a conſideration of a medium of fines 
onginalls and bills of Middleſex or /atitats, may make 
ng compenſation for the half fine abated upon originalls. 
That the defendant appearing put in common bail or 


tion 0 
mee, {( 


; and 
e it 0 
nat co 


t conlt 


— | bail as the caſe requires, or in default thereof be com- 
ing to the marſhall. 
pecil The defendant appearing, though not in perſon, and filing 


mon bail or ſpecial bail, as the caſe requires, the plaintiff 
hre againſt him according to the original proceſs, or in 
t thereof to have coſts by the ſtat. 8. Eliz. 

The defendant having found ſpecial bail, this bail to be 
able only to the aCtion whereupon arreſted, but to be 
pearance to any declaration by Ihe by for the ſame or any 
paintiff the ſame term. 

Upon ſuch declarations by he by no ſpecial bail to be 
unleſs the defendant be actually in cuſtodia mareſcalli and 
lus liberty, and then ſpecial or common bail to be as 
le requires. F 

Upon all declarations by the by, either by the ſame or any 
plaintiff, the half fine to be paid. 

the half fine upon the judgment to be diſcharged, be- 
alwered upon the firſt proceſs or declaration. 


The 
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; yet they 
| this way 
Neither 

the cheap 
bail in tl! 
pleas. 


The half fine upon the judgment falling, whig 
farme, the farme to be abated. Conſideration to he} 
Of the king for his farm; 
Of the farmer pro proficus. 
10. The fines upon proceſs and declaration to be dif 
in the ſame manner, as the whole fines are upon writs 


able in C. B. 
11. Care to reduce the rates of bills of Middleſex q 


(where original) to be as cheap in their charge of mak FO 
ſeal as the like originals. But then to be -conſidered, h 
judges and officers ſhall be reimburſed for what they lo 
1. By ſinking of proceſs of /azitat. fourth pr 
2. By ſinking their number, which will neceſſai : proport 
by this method. fx or /ati 
12. To conſider, where, and to whom, and how, en origin 
upon firſt proceſs and declaration ſhall be firſt pail ii keeper, 
counted for. ; 5 nonals ar 
13. But when all is done, if the original vrits n viginal 
ſur caſe ſhall be ſpecial, as now they are, the comma: l:titats 
will be at theſe diſadvantages : gon orig 
1. Their writs will be more chargeable accor nelent fin 
their , whether ſerviceable or not. te, viz. 6 
2. They will be laced up with a ſpecial origin though it 
which they muſt not vary in proceſs or declaration Wfculties. 
poſſibly upon advice with counſel there will be 2 Men are 
of alteration, though not in the nature, yet in d, and \ 
form or circumſtances of the action. and the 
Therefore it ſeems neceſſary to abridge the forms of therefore, 
action upon the caſe, by ſhortly expreſſing the natu y the par 
action, as in above declared walking bills of Middleſer WF The form 
lliament, 
n in cuftod, 
the writ 
Out fine. 
ation, no1 
THIRD PROPOSAL 3 
It is very 
. of going 
The third propoſal is, that fines upon original rent, tho 
rſonal actions be taken away. hether, w 
The diſſiculties herein are theſe : $ at Stepn 
1. That will deſtroy an ancient revenue of the iereby gro: 


without a compenſation, meaſure | 


2. And though thoſe fines are now divided, as bei 
tween the keeper of the ſeal, maſter of the rolls, 
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et they are the reward of their ſervice, and if not ſup- 
this way the King muſt ſupply it another way. 

Neither will this alone ſet the courts upon an equal foot: 
he cheapneſs and eaſineſs and convenience of the /atitat 
il in the king's-bench will {till get ground of the com- 


Which 
to be 


be dif 


writs 


eſex or 
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red, hi 
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FOURTH-FAROPOSAL. 


fourth propoſal is, that fines upon original writ be abated 
ja proportion and fine ſet upon the firſt proce's by bill of 
er or latitat, as upon a medium may countervaile the rate 
yon originals 3 and theſe fines to be diſtributed between 
keeper, maſter of the rolls, and curſitors, as now fines 
mgnals are. As if for example upon a medium calcula- 
x ciginals were ſixty and the fines of them roſe to Gol. 
| latitats were one hundred and twenty, then the 
won originals and /atitats to be brought to a third part 
neſent fines upon originals, which would amount to the 
te, VIZ. Gol. 


ceſſar) 


W, thi 
paid 


Tits-10 
COmmo 


accor 


original though it ſeem the moſt probable of the three, yet hath 
ration Wſſhculties. 

be 2 Men are not bound to file an original before the iſſue or 
t in dd, and yet take out proceſs of capias in the common- 


and the buſineſs compounded. It will be no more rea- 
therefore, to charge the firſt proceſs with the fine; for 
ly the parties may agree. | 
The form of the writ of /atizat muſt be mended by act 
rlament, and ſo mult alfo the declaring by the by upon a 
n in cuftodid mareſcall: : otherwiſe it can neither be known 
the writ is fineable, and declarations by the by will be 
but fine. Alſo the baile muſt not be liable to a ſecond 
ation, nor be an apparance to a ſtranger: otherwiſe the 
e will remain till. 

lt is very fit to conſider, whether the inhancing of the 
of going to law in the king's-bench will be allowed by 
ment, though it abate the charge in the common bench; 
hether, when both courts are chargeable, the new-erected 
s at Stepney Southwark London and the Marſhalſea will 
hereby grow larger by their cheapneſs, which are now in 
meaſure ballanced by the gheapneſs of proceedings in 
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FIFTH PROPOSAL. 


The fifth propoſal is, ſince the 
upon the account of ſpecial bail, whether there might 1 
ſome ſuch expedient thought of, as might take away tha 


great difference ariſeth 


4 muſt confeſs I never underſtood, that ſpecial baily 
any conſiderable convenience to the ſubject, conſider 
ay and incumbrance that it occaſions, 
think it were better for both, that a warrant of an app 
- ſhould be ſubſcribed by the priſoner in the preſence d 
attorney, and not to be countermanded. But this the] 
apprehenſion of creditors will not digeſt ; and if it ſho 
enacted, it muſt be from a time to come. 
hut it ſhould be enacted, that if any man ſhould by 
or declaration demand dett or damages, and ſhould not 
ver, the defendant ſhould have his full coſts and dama 
his impriſonment ; and that if he ſhould recover, if he: 
his writ or declaration 10l. more debt or damages than 
covers, he ſhould have no coſts ; and that pledges be 
given de proſequendo : and then there would be very lit 
ble about ſpecial bail, but when there, is real cauſe for it 
whatever be done in this kind, yet certainly the writ df 
or bill of Middleſex muſt be ſpecial in the body of th 
and that ſettled by act of parliament, and not with a 
the writ of an ac etiam, which is very incongruous. 
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auſcript, from which this Diſcourſe is printed, fell accidentally 
the editor's hands. He purchaſed it at a bookleller's on barely 
enough of the contents to ſee that the ſubject was intereſting; 
| was an agrecable ſurpriſe to him afterwards, when on a care- 
nuſal he found himſelf poſſeſſed of an argument, which appear- 
im to have very great merit, and to be in a ſtate fit for publi- 
The editor is not aware, at preſent, who was the author of 
gument. But the contents ſhew, that it was written about the 
1745, As to the title of the argument, it is the editor's, the 
apt eitel being without one.] 
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RING my attendance in the court of king's- bench 
aſt Michaelmas term *, I heard the caſe of Lampley 
omas argued z wherein the only point diſcuſſed was, 
ra /atitat out of that court could run into Wales, which 
queſtion upon a plea to the juriſdiction. I confeſs I 
tit ſtrange, that a queſtion of juriſdiction over ſo large a 
| ſhould then be ſtarted for the firſt time; eſpecially as 
had been united to the kingdom above two hundred years, 
alteration had been made in the laws of that country with 
o the adminiſtration or juſtice ſince 34. and 35. of H. 8. 
med to me a point of ſome curioſity ; and I thought it 
hile to examine a little more minutely into the ſtate and con- 
that country, not only ſince that laſt mentioned ſtatute, but 
from 


„Tem 18. G. 2, In 1. Wilſ. 193. there is a te port of the argument in the 
Iren. n . 
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AGAINST THE JURISDICTION OF THE KN 


, FR W/ 
from the time of E. 1. who made an entire conqueſt of i, ; 5 
der to ſee, whether the king's-bench had in truth any aui — 


for the exerciſe of that juriſdiction, which they are non 


for the firſt time to eſtabliſh. And I muſt confeſs, ent. 


ſtricteſt ſearch I could make, and a ſerious conſideration tle - 
of arguments as authority, this pretence of juriſdiction at ” : 
king's-bench appears to me to be not only unwarranted by if ha * 
recedent, but clearly oppoſed and contradicted by both, 4 79 
| had taken ſome pains in collecting the caſes upon which Io”, 1 
this opinion, I thought it would not be an unuſeful exerciſe, tho ws 
no other employment, to collect together in the form of a ute 1 
ment the reaſons and authorities that prevailed over myj * 
ment. | 
It will be neceſſary in order to ſtate this matter fully tory publiſhes 
the hiſtory of Wales, ſo far as it relates to the juriſdiQion, — | 
the time of E. 1. to this day. This takes in two remark; m_ 
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riods of time; the firſt from the time of its conqueſt in 12 
to the 27. H. 8. and 34. and 35. H. 8. when the union of | 
England was eſtabliſhed by parliament : the ſecond begins 
that laſt ſtatute, and goes down to the preſent time. 

But before I enter upon this diſquiſition, I ſhall juſt take 
of the condition of that principality before the conqueſt, in 
to give ſome anſwer to an argument Mr. Evans“ uſed to 
the juriſdiction of the king's-bench in Wales even more 
than the time of its conqueſt; for he took it for granted, th 
princes of Wales had always been ſubject to the kings of En 
and part of the ſame realm; and becaufe Edward the fir, 
he took David priſoner (who was the brother of Llewelh 
laſt reigning prince of that Britiſh race) had him tried an 
cuted as a traitor, he inferred from thence, not only that 
was Edward's ſubject, and conſequently liable to ſuffer fo in 
2 puniſhment ; but that likewiſe he was tried in the court of 
bench, and condemned there by virtue of their juriſdicti 
Wales. 

This without doubt is a very groundleſs conceit; for, v 
right of ſuperiority the kings of England had over the 
princes, yet they never claimed more than that feudal h 


- 1 into pr 
which conſiſted in homage, tribute, and juriſdiction, whe moo 
prince himſelf was party, and had _ contention with | 0 
rons and great lords. That the Engliſh kings did in f: 7 

. . . . 8 and, 
ciſe this ſovereignty is apparent; and it is as apparent, . 8 
Lact this 
* One of the counſel who argued for the juriſdiction of the king's-bench in 0 Se 


ley and Thomas, EDirox. 
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Go 'F princes, 25 often as they durſt, diſclaimed ſuch dependen- 
Jag never ſubmitted thereunto but - compulſion and en- 

15 Y nent, But without entering into a diſcuſſion about Edward's 
1 Udo 


title (which by the by it would be hard to ſupport), thus 
it leaſt is clear, that this claim of ſovereignty over the 
had nothing to do with the ordinary adminiſtration of juſ- 
a ether kingdom; for this ſubjection was due not to the 
om but only to the crown of England; and both coun- 


ration 
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both. 
hich L 
cerciſe, 
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olutely independent of each other. 

ere i a very curious record extant, which will be very ma- 
for this purpoſe, and is at large in a book of the Welſh 
wbliſhed not long ago by Dr. Wotton *. This record con- 
1 commiſſion to examine witneſſes in Wales, together with 
{poſitions touching ſome points en which Edward meant 


ly to ru 
diction, 


_ wüſh this right of ſovereignty. This commithon was exe- 
A FT Inthe gth year of his reign, three years before the con- 
| beyin | The commiſſioners, the biſhop of St. David's, Reginald 


x, and Walter de Hopton, ſat in Cheſter, Montgomery, 
ſhite Monaſtery, and in Lamperdawer, in Cardiganſhire; 
al under the dominion of the king of England; and the 
tions were taken without ſummoning the prince of Wales, 
thout examining, as appears, any of his ſubjects. Beſides 


uſt take 
jueſt, in 
aſed to 


— t is very probable, that the commiſſioners took care to ſelect 
we 72 perſons for examination, as were moſt favourable to Ed- 
© $claim. Now, notwithſtanding all theſe marks of partiality 


njuſtice which attend this proceeding, yet the contrariety of 
ce (for ſuch there is) makes one ſtrongly ſuſpect, that Ed 
s pretended right was no better than uſurpation. 

e principal heads of enquiry in this examination, to ſtate 
ſhortly, were, 

rt, what right Edward had to determine matters in differ- 


Llewelh 
tried and 
ly that 
er ſo in 
ourt of 
riſdicti 
elves. 

ondly, in whom the power of making laws was inveſted. 
rdly, how far the Engliſh method of trial by jury had 
into practice among the Welſh. 

e meaning of this laſt may not appear ſo material at firſt 
But the argument drawn from it was of great ſervice to 
x; who, like all other ambitious princes, was defirous to 
ir over his uſurpation with ſome appearance of juſtice, For 
LHatt this method of trial, which was peculiar to England, 
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$-bench 10 : 
* Sce Wott, Leg. Wall. 518. to 531. in Append, ——Ev1To0R, 


and 


tho' united under one head, remained two diſtinct realms, | 


between the prince and his barons, or between the barons 
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and very different from the method of trial by the Wag 
had been introduced into that country for a conſiderable 
of years before, this might be urged as a concurrent ; 
to prove that ſubjection to the Engliſh which Edward wy 
eſtabliſh. 

It muſt be obſerved here, that this king dealt aſterwa 
the king of Scotland in the ſame manner; and indeed the 
bliſhment of this paramount ſovereignty over the whole 
ſeems to have been the intereſting point in his reign. 

But to go on with this examination under the firſt he 
right of exerciſing juriſdiction over the prince and his bu 
is to be obſerved, that the witneſſes are only aſked to the 
and required to produce inſtances to the practice; for i 
have been dangerous to have queſtioned them as to the rig 

Now it is very true, that ſome inſtances were mentionel 
diſputes between the princes of Wales and their baron 
ſome between the barons themſelves, had been determin 
the king's juſtices. But they are but few, and thoſe not »; 
by any records, but related only upon memory, and the acq 
ſo defective and inaccurate, that a man at this time 9 
would not recover a pepper-corn upon ſuch ſlight evidence 

Under the ſecond head, the power of making or altering 
ſome of the witneſſes give it to the kings of England, and! 
as expreſsly to the princes of Wales. 

Under the laſt head, touching the trials by jury, the: 
given is as looſe and unfatiafaffory as any of the reſt : for 
fay it had been practiſed only of late times, others more 
ently; ſome hold the defendant might proceed by whid 
he thought fit; and ſome inſiſt, that the lord in whole 
the plea was pending might appoint what kind of trial hey 
and was entitled to a fine from the parties for granting 
the privilege of this trial per inguiftionem ; laſtly, ſome 
the practice had been both ways, and that ſometimes ti 
gave their verdict without oath. 

From hence one may make ſome conjecture on t 
tice of Edward's claim. But, ſuch as it was, he thought 
maintain it; and accordingly in the preamble to the | 
of Snowdon *, he ſays expreſsly, that this principality, 1 
belonged to him before jure feodi, was now by conque! 


* The 12. E. 1. commonly called fatutum Wallie is meant, that flatuie | 
dreſſed in the name of the king on:nivus fidelibus ſuis de terra ſud S aUDON, U 
perris ſuis im: WAallla,—FDiTos. 
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own jure proprietatis, which in effect amounted to a 


— by eſcheat, as Llewellyn was dead and his brother at- 
ent ' | X SE. . 
ard wa this ſhort account it is manifeſt, | 


the firſt place, that Wales before the time of E. 1. was 
art of the realm of England; and this will be made out ſtill 


t | ., + . 
— e dearly, when I come to conſider the condition of this 


leed the | 

: whole m after 1ts conqueſt. : ; 
n. condly, that it was governed by laws of its own, which 
rt bo affinity with the laws of = and. . Tr 
his bay idly, that Edward's claim of juriſdiction allowed in its 


extent amounted to no more than this, a power of deter- 


to the A : . 
; for i ing all cauſes wherein the prince of Wales was party: and it 
he rgb further obſerved, that this power was exerciſed not by 
ntioneil y juriſdiction of the king's-bench, but by ſpecial com- 
baron to juſtices aſſigned to hear thoſe particular cauſes; and 

bh thoſe depoſitions already mentioned, that Welſh 
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etermin ; . - - : 
rere ſometimes joined in commiſſion with the Eng- 
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the laſt place it is certain, that Edward claimed the ſame 
t orer the kings of Scotland, as the ſuperior lord under 
n that kingdom was held, and accordingly did in fact ſum- 
the king of Scotland to appear before him at York, to an- 
to a complaint made againſt him by one of his own ſub- 


the a; and although that king made ſome difficulty at firſt to 


ſt: for MF the precept, yet at laſt he did appear in perſon and plead- 
mon This is to be ſeen in a notable record in R 18 . 
y which you ſce, that Edward's right, if it ſhould be admitted, 


more than a feudal ſovereignty over the prince. of Wales 
afſal ; a tenure, by which he himſelf held his dominions 
andy and Aquitain under the king of France. And the 
n princes at this day, as I conceive, hold their territories 
ame manner under the emperor as fiefs of his crown. 
ſerefore nothing can be more abſurd than to conclude from 
ſalage and ſubjection of Wales to the king of England, as 
enor lord, that the king's courts at Weſtminſter ſent their 
ther in common cauſes by virtue of their ordinary juriſ- 
There is no occaſion, however, to teize this matter any 
at preſent, How vain this pretence is, will appear, when 
to conſider the condition of this country after the conqueſt; 
at will be made evident, that the king's courts were not 
en intitled to this juriſdiction, which Mr. Evans has in- 
them with before the conquelt from this ſingle inſtance of 
> C.CCULLON, 
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I come now to conſider the ſtate and condition of with hit 
ter its conqueſt, via. from the 12. E. 1. to the 27. H. ſubject 
| it was firſt united to England. And here I ſhall obſer nis of! 
| lowing method. 1 | Innings 
| I. I ſhall give ſome account of the lordſhips marcher, Wiſh degrees, 
| 1. As to their extent. in the cor 
= 2. The power and juriſdiction of the lords. ated as f 
= 3. The caſes wherein the king's courts exerciſed ju ut bor: 
[ in cauſes ariſing within theſe marches. jo to ſect 
. II. In the next place, I ſhall give an account of the oo the v 
41 Welſh ſhires which made up what was properly the priufnſderabl) 
We - and were under the immediate government of the king Wes te the 
| land; and therein ſtate, | H. 8. that 
[1 1. The juriſdiction exerciſed in thoſe ſhires. mouth, 
2. Their independency of the king's courts at Welle om 
es 
ö T a larly i 
I. All that country, then, which conſiſts of the tweh ies or 
counties, together with the county of Monmouth, and were 
lordſhips, which by the 27. H. 8. were annexed to the None thi 
counties of Salop, Hereford, and Glouceſter, was then: of E. 
by one name, Wales; and no part of this territory was e L anſw 
cel of the realm of England, till the union by the ſtatute Mr Wales 
35. H. 8. except only Monmouth, and thoſe other lordſhip ky new te 
were added to the Engliſh counties by 27. H. 8. for whic 
This land, at the time of the conqueſt, conſiſted part] ined, th 
ſhips marchers, which had been from time to time won Me fignor; 
Welſh, ſome of which were kept by the king in his 0 which a 
and others granted to 9 lords, to hold o the kings WMvith all th 
land in capite; partly of counties, which the kings of We no doub 
had conquered and kept in their own hands, as the cen Glen 
Cardigan, and Caermarthen, and Flint; for the county i would h. 
broke, which was called a county palatine, differed in! prevail 
reſpect from a lordſhip marcher but in name only; andi and inſt 
the counties, which were properly the principality of WalWring the 
principality was then reduced to the three ſhires of North chief, o 
The marches were, as the word ſignifies, the borders, deſtroyin 
tained certain ſignories beyond the Engliſh line. Theſe wiEſſhce they 
they were conquered, granted to Engliſhmen, who 2 e has b 
kings of England, to be a barrier and outwork againſt the Num the i; 
of the Welſh ; and that theſe lords might be the betterWrend only 
to aſſemble their men together, and reſiſt any ſudden attWethe, with 
were each of them inveſted with regal power, which he reſt of 
| hands of 
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and Pemby 
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| a high a degree as the king himſelf, ſave only, that 
e ſubje& to his curb and controul whenever they exceed- 
mts of their power. Theſe marches were probably in 
inning, as the word imports, no more than borders. 
degrees, as the Engliſh arms prevailed, and extended 
in the country, this tenure increaſed, and new marches 
ated as faſt as they were conquered ; ſo that in proceſs 
the borders, which were at firſt no more than a line of 
n to ſecure the Engliſh from the inroads of the Welſh, 
ito the very heart of Wales, and the country itſelf grew 
pfderably 2 than its confines, 

25 to the extent of theſe marches, it appears by the ſta- 
H. 8 that out of theſe only were erected five new coun- 
mouth, Denbigh, Montgomery, and Radnor, to 
wil add Glamorgan, for reaſons that I will mention by 
Belides theſe, many other lordſhips marchers, which 
larly mentioned in the ſtatute, are annexed to the 
mies on the one fide, and to the Engliſh on the other. 


ed ju 
of the 
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kings 
Well I 
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th, and: were the lordſhips marchers in the time of H. 8. 
to the yone thinks this is no evidence to prove their extent 
as then of E. 1. for that man might have been created fince 
y Was OO; I anſwer, In the firſt place, it is hard to conceive, 
ſtatute Mer Wales was entirely ſubdued, the king ſhould have 
lordihn y new tenures of this kind, when that ſervice was 


Ifor which they were created. In the next place, it is 
zined, that the kings of England, ſo far from multi- 
e fignories, would (if they had been able) have redu- 
which already exiſted ; for it was as much as they 
vith all their power to keep thoſe petty kings in order: 


ngs al Ne no doubt, but H. 4. who found ſuch difficulty in maſ- 
the collen Glendower and the Mortimers, who were lords 
count would have abſolutely extinguiſhed this tenure, if he 
red in Ie prevailed upon his parliament to have concurred 
Y 3 and and inſtead of making thoſe ſevere ordinances, which 
of Was ninſt the Welſh, which were but imperfect remedies 
North Wchief, would have rooted out the cauſe of all theſe diſ- 


Orders, 


Yolo deſtroying that great power of the lords marchers 
eſe wt 


ice they ſprung. The laſt reaſon I ſhall give, to 


vbo beg to have been the extent of the marches in the time of 
inſt the em the ſtatute of Snowdon z and that ſtatute being 
e belt Wrend only to the counties of Cardigan and Caermar- 
den att2ther with the three ſhires of North Wales, it follows, 


which e reſt of the country, which needed no regulation, 


hands of lords marchers; for of the remaining coun- 
and Pembroke, the firſt was annexed to the county 
Dd palatine 
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palatine of Cheſter, and the latter was then in the is [ thou 
William de Valence, as a county palatine of itſelf, notice of 
45. 49. 210 And it is to be obferved, that the flature ſbires: 
which divides the whole territory of Wales into mam in the 
counties, reckons up but fix ancient ſhires, viz, thoſe f matter | 
mentioned, and the county of Glamorgan. es thi 
As to the county of Glamorgan, when it was firſt ei,, 9 
2 county, does not appear. There is notice taken lie C 
county in a record in the Exchequer, 4 H. 4. K 5. n diver! 
entry is in theſe words, De G. P. occafionato ad reſpondeiſs 11ch 
tibus officii vicecomitis comitatuum Glamorgan & Ari O, > 
that it was not a county in the time of E. 1. feemed ng, 
me, becauſe no mention is made of it in the ſtatute in 
don; and upon looking into Ryley, I found that this to be! 
gan was in the time of E. 1. a great lordſhip, which WW" vas 
to Gilbert de Clare Earl of Glouceſter, between broke, 
Humphrey de Bohun Earl of Hereford there was a fu Eagla 
ceeding in the 19 E. 1. Theſe two noblemen, it ſeen le V: 
diſpute about a piece of land, which lay between their WF" And 
The Earl of Hereford was lord of Breghennok, and the Ed. J. 
Glouceſter was lord of Morgannon. w, although N lat 
actually pending in the king's court concerning the tigen are 
piece of land; yet the two earls were too powerful ani ey had 
ent to wait the event of the cauſe, and ſo. endeavourei¶ cited at 
poſſeſſion thereof by force ; and, notwithſtanding the Ming the 
hibition once or twice repeated, continued to commit harten, 
againſt each other, till at laſt the king ſummoned then in the c 
appear in parliament. The whole proceedings are at He clait 
Ryley, and are very curious; but there is no occafinſſ} which 
any further notice of it here. Now this land of the ea einct of 
ceſter, which is called Morgannon throughout the vb ted in t! 
is certainly the ſame with Glamorgan. For, to omit l ament a 
fons, ſuch as its neighbourhood to Breghennok, and. bs Warw 
is no other diſtri& or honour known at this day by the dates, th 
Morgannon, beſides the fimilitude of the names, being" after | 
in two ſyllables, there is an expreſs mention made of . 772 pe 
jand by the name of Glawmorgat in the proceeding of U 
the ſame year; for, both the earls being found guilty" 4 Ju 
herties were ſeized, and a cuſtos was put in each of thay elamat 
words are theſe: “ Mandetur Rogerus de Burghull i nun 
e ad cuſtediend. libertat. regales in terris com. Gloucefler a now 
« morzan & etiam in territ com. Hereford dt Breghemngf® little be 
« bertat. per judicium et conſiderutionem totius confilii Mer uſcleſ; 
« remanent in manu dom. regis, prout alibi patet pinie point, 


e contemptis in obedientie & tranſgreſſ. de quibus prej 
& ſunt convicti.“ Ryl. p. 10. 


OVER WALES, -BY -PROCESS OF LAT/T AT. 
[thought juſt to take notice of; becauſe, the 27 H. 8. 


itſelf, boce of the county of Glamorgan as one of the ancient 
- ature BA hires © which if any man thinks; with many other obſer- 
«in the courſe of this argument, trifling and impettinent 
thoſe 6 matter in hand, Iwill rcadily confeſs as much; but ne- 
eb think J may be fairly excuſed, if in handling this 
my own curioſity, without intending it either for the 
x tie Court, I. play with any little matter of antiquity fot 
ndverſfion. | | 
much ſhall ſuffice for the extent of theſe lordſhjps march- 
os, before I progeed, I will juſt mention my authority 
med nung, that all Wales, except only the three northern 
nasin the hands of the Engliſh before the time of E. 1. 
;to be noted, that before the three Welſh ſhires, as Gla- 
was a marcher, there were but four remaining; name- 
pbroke, which had been a county palatine under the 
f England many years before, as appears in the caſe of 


ING 
n the 


s a fi | is af | — 

it cen Inte Valence, Ryl. 210. and Flint, Cardigan, and Caer- 
n their a And theſe three laſt were granted by Hen. 3. to his fon 
and the Ed. 1. In this patent, Flint and ſome other caſtles are 


ed as late conqueſts. But the caſtles of Cardigan and Ca- 
hen are mentioned ſimply, without any notice taken how 
key had been in the king's poſſeſſion. This grant of Hen. 
voured{ccited- at large in a manuſcript I have by me of lord Hale's 


ng the ing the king's prerogative. Concerning the county of 
ommit Werthen, I have likewiſe picked up another teſtimony in 
ed in the caſe of William de Breouſe 3 which was about 20 
are a MH claimed, it ſeems, jura regalia within the lordſhip of 
occaſion, which the juſtice of Wer ales infiſted to be within 


eind of the king's county of Caermarthen; and, being 
he wholWpted in the exerciſe of this right, he preferred his petition 
ament againſt the juſticiary; in anſwer to which claim, 
Warwick for the king (I do not ſet out the title at 


by the kates, that William Breouſe, the father of the preſent 
„ being, after the war of Eveſham, ſectam illam ſbi attraxit, 


ade of N regi patri domini reg. nunc ſubtraxit et ipſum dominum 
ng of N dd ad comitatum de Kermerdyn faciendd omnino ex- 
it, et juriſdictionem regalem, quam idem Wilbelmus, qui 
elamat in predifta terrd, ſuper daminum regem patrem 
bull git nunc uſurpavit. Ryl. 234. 236. | 
ing now diſpatched theſe points of enquiry, which in 
re little better than mere curioſities, and yet perhaps not 
her uſeleſs in clearing up what follows, Iſhall-draw near- 
de point, and conſider the power and juriſdiction of the 
Dd2 | lords 
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two laſt heads may be reduced into one, viz. an unli- 
xempt juriſdiction in all cauſes arifing within the ſigno- 


ſequence of this, the lords had each of them their own 
for original writs. To ſhew this exempt juriſdiction, 
ſion in the petition of William de Breouſe to the king 
n noi nent is very remarkable, Ryl: 234 © Le dit Wil- 


fiſted ¶ ¶ pea noſtre ſeigneur le roy & a ſon conſeil, par la ou 
s ſet home ne doit aver conuſance de luy ne de fa gent de 
ght will, #r/que devant le corps le roy meſme.” And afterwards 
ch E engs he ſtates his right thus: Due gquidem libertas && 


sa e ſunt, quod ipſe debeut cancellarium ſuum in eidem 


and Wi bobere Hominibus & tenentibas ſuis terre prædictæ de 
cedent WW (ervicientia eùm neceſſe fuerit, judicium vitæ et membrorum, 
— Ho ognitionem omnium placitorum tam coronæ quam aliorum 
Tal rig 


w infra diftam terram inter quaſcung perſonas emergen · 
tterrd in MARCHIA extra comitatum prædictum de Ker- 
Vatra poteflatem vicecomitis ejuſdem comitatis exiſtente. 
withſtanding this excluſive juriſdiction, there were I 
mw ſorts of cauſes, wherein the king's courts held plea, 
j aroſe within the marches.——The firſt took in all con- 
s when the lord marcher was a party, either in reſpect to 
ſhip itſelf or the boundaries of it. The ſecond compre- 
al ſuch cauſes, where it was neceſſary to write to the 
4s quare ;mpedits, and all iſſues of marriage and baſtar- 
h were triable by the biſhop's certificate ; and theſe 
tried in the next adjoining Engliſh county.—The rea- 
the lord marcher could not hold plea in the firſt caſes, 
Is; becauſe then he would in effect be party and judge. 
ſon why he could not try quare impedits, &c. was, be- 
e biſhop, who was as great a man as himſelf, would not 
writ, and ſcorned to certify under any command but 
's But why was the court of king's-bench preſently to 
of theſe pleas ? For does. it follow, that, becauſe there 
ct of juſtice in any country out of the realm of England, 
"bench muſt immediately interfere to cure this defect? 
ural and proper reſort in theſe places is to the king him- 
is council, | 
power, indeed, be inherent in the court, how comes it 
they have never exerciſed it in Jerſey, Guernſey,-or 
tations ? Nay, why have they ſuffered that little town of 
olive ſo long undifturded ? The marches were as much 
e realm as thoſe places. But the judges of ancient times 
re modeſt, and better content with their limited autho- 
ilome of the modern ones have been. 

Theſe 


z real, [ 


e marc 
s in the 


f juſtice 


| | | VP 
[| | | 
| AGAINST THE JURISDICTION'OF THE KING: 0 
| Theſe reaſons make me ſubſcribe to my lord Nau — 
a on +, which is well grounded upon a caſe in Fitzhe * nll 
382. 18 E. 2, that this power was given by an act of pul "eftabliſ 
and the book is expreſs to this purpoſe. —Aſliſe was t, no ſuc 


county of, Glouceſter of the barony of Gower in Was ati 
a writ of error exception, was taken, among other thin ave of th 
cauſe by the ſtatute of Weſtminſter aſſizes muſt he tak ure dete 
county where the land lies, and Gower was not in , alrea 
Scrope, who gave the rule, fays,—** As to that wü W if | 
< that the writ ſhall not be ditected to the ſheriff of (oh. ges 
6 and that the tenants were out of the power of the h weſent 
<< that the tenements were not in the county, fit, one 1 
Gours is a barony in the, marches of Wales: andi tres 0 
every barony of the marches has a chancery and its o courts at 
ſo that when one of the tenants does wrong to 2 juriſcic 
ſhall do right; but when the baron is outed of bis int, whi, 
he cannot have remedy by his own. writ, becauſe he i80 quer 
all; and therefore it is or dained in parliament, when bas be 
is ouſted of all his barony in the marches of Wales, h Englifh | 
to go to the king to purchaſe remedy, and ſhall have nns ſee 
the king's. chancery, and the writ ſhall go to the (her par! 
next county”. «an 4 þ realm, 
How, when this act of parliament was made, or u n anſwe 
occaſion, or whether it provided for any, other caſts, ( parliame 
appear ;, for the record of it is loſt ; a misfortune” com mne rea! 
many other acts as well as this. And this is no ſtram tis qa 
if we conſider how ancient this ſtatute was; as old prot vernſey, 
the marches themſelves. v med; al 
This gives a fair and reaſonable account of the orig and. 
uncommon juriſdiction, the trial of cauſes in the hebe next p 
county, which, upon this narrow foundation of one act no a4 
ment made to provide for the inconvenience of one pl, lord v 
caſe, has now by long uſage grown to be the common tant ca in t 
matters and cauſes without diſtinction ariſing in the. pre 2 par 
of Wales. And whereas the only reaſon in thoſe times, Which is d 
be ſuggeſted for the trial in the adjoining county, was Wi; from the 
fair and impartial jury, which could not be had in them noſtrum 
where every man was vaſſal to the lord, the ſame me:hodi any old 
purſued in all caſes, as if it was impoſſible to find two queſt th. 
OY) = SE NR 15: yy n Wales 
This wipe by the by for, the court of exchequer. ee in (up 
But be this as it will, whetherthis method of trial took ready m. 
from act of 3 (ok or not, it is very certain, the king nuſt have 
did exerciſe ſuch juriſdiction as is abovementioned 1 
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rcauſes ; and it is as certain, that their juriſdiction was 
din no other z ſo that theſe exceptions, ſtill confirming 
er] rule, as often as they are mentioned, give it much 
:efabliſhment, than if there had been none: for if there 
n no ſuch exceptions, there would have been no caſes in 
ks relating to this matter; and then the judges, taking 
we of this ſilence and a few modern inſtances, would pre- 
je determined the point in favour of themſelves. This 
e already done in the caſes of the counties palatine, a3 I 
en, if it were needful here. But in the preſent queſtion 
re caſes, which are clear and expreſs, and they ſhall hear 
npteſently. 

come now to conſider the juriſdiction exerciſed in the 
ſhires of Wales, and to ſhew their independency of the 
wurts at Weſtminſter. | 

; juriſdiction was eſtabliſhed by that famous ſtatute of 
kn, which was made in the 12th year of E. 1, ſoon after 
anquered Wales, to which I refer the reader. 

has been ſome diſpute, whether theſe laws were enacted 
fnglifh parliament, or ordained by the king himſelf ; and 
uns ſeemed to think, that, as this ſtatute was made by 
giſh parliament, it would prove Wales to be a part of the 
h realm, 
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or ay n anſwer to this, admitting this ſlatute to have been an 
caſes, « parliament, the confequence, that Wales was — 4 


ie com 
> ſtrany 


ld pro 


{ the realm of England, will not follow; for it is plain, 
t this day the Engliſh parliament binds Ireland, Jerſey, 
nernſey, Berwick, and the plantations, if they are ſpeci- 

amed ; and yet theſe are confeſſedly no parts of the realm 


origin pland. ; W 1. 

e ee next place there is great reaſon to believe, that this ſta- 
e cg: no act of parliament, from thoſe cireumſtanoes menti- 
one e lord Vaughan; viz. that no fuck parliament is found 
Ks ol med in that year, nor law made in it; nor is it likely at 


me a parliament of England ſhould be ſummoned at Rote- 
hich is doubtleſs in Wales: to which I will add two more. 
$from the form at the end, In cajus rei teſtimanium frgil- 

n/trum gt; a form, which I have not obſerved to be 
any old act of parliament. The other is, that, as before 
nqueſt the king of England diſputed the right of making 
n Wales with the princes, and was able to produce ſome 


times, | 

Was 
n then 
method 
| twelve 


„ ee in ſupport of his-claim then, as appears by the depoſi- 
ike aready mentioned, it follows, that this right after the con- 
je king 


muſt have remained ſolely in him without any conteſt; and 


O5ned It it 
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is very unlikely, that he would have given up ſo greatay 
prerogative to his parliament without any reaſon. 

But to proceed, this government and juriſdiction of the 
pality of this ſtate was framed in all reſpects upon the] 

lan. 

The juſtices were conſtituted by like commiſſion with 
tices in England, and inveſted with all juriſdiction as ful 
tenſive as well in bank, as in their circuits. 

The ſheriffs had the ſame power in their tourns ant 
courts, and the office correſponded in all points with thef 
ſheriffalty. : 

They had their chancery and exchequer anſwerablet 
and the methods of proceeding in all actions real and 
were the ſame without any variation as our methods of i ice in V 
ing in England. 

But there was this difference as to the extent of juriſdinent tho 
that, whereas in England the great courts of juſtice read 
the whole kingdom, in the Welſh ſhires theſe courts we 
ſtrained in their limits. For the three thires of Nor 
were governed by the king's juſtices there, and their juril 
was bounded by theſe three ſhires ; and the counties of C 
and Caermarthen were each under their juſtices, who wen 
fined to the exerciſe of their authority within thoſe re 

counties. But tho? theſe courts were circumſcribed in 

| mits, yet their powers within their reſpective diſtricts 

high, as ample, as unconfined, as thoſe of the king's 

{ courts at Weſtminſter within theirs ; and if any thinks thi 

| reſtraint of juriſdiction any argument to prove an inferi 

the Welſh courts, the ſame argument would hold as | 
againſt the Engliſh courts. at preſent, which confeſſedly: 
do nor can ſend their proceſs into Jerſey or Guernſey, nay 
Berwick upon Tweed. 

Thus were theſe courts fiſters of the courts of Weſt 
and in all reſpects their equals; not held in franchiſe | 
| lordſhips marchers or counties palatine, but ſprung and MM: 
' from the ſame ſource. this is a 

Now, in this light, can any thing fhew more abſurdity, whoſe 

this pretence of ſuperior juriſdiction in the court of king's of the 
which, in truth, is a contention of the king againſt himſelt error la 
do I think, that any argument can be invented to give Wt by bot 
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N to one court, which may not be urged as ſtrongly WF. Aſcu 
half of the others. | | to mail 

If the court of king's-bench will ſay, as the lion did, thaetore in 
belongs to me, becauſe I am ſtronger ; the reaſon, I come time b 
unanſwerable. But one would hardly expect ſuch br derived 


dealings from the grave men in fur, who have nothing in 
mouths but law and juſtice and impartiality. 
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; that no one may think, this equality of power and dig- 
1 mere gratis dictum, and an aſſertion without good proof, 
\anding it is already ſufficiently apparent from the ſtatute 
don. I will produce another authority, which is expreſs 
and that is in the year-book of 19 H. 6. 12. 


reat 2 ny 


n of the 
n the | 


1 with of 5:5 a debt for rent upon a leaſe for years made in Mid- 
as full Mi und in the duchy of Lancaſter, to which the defendant 

|; local plea, that the plaintiff entered upon him and 
ns and im. The doubt was, whether this iſſue ſhould he tried 
th the en adjoining county, or ſent down into the duchy. In 


ate of this caſe the counſel fell upon a diſcourſe concern- 
erable is; for the reaſon urged, why in this caſe the iſſue 
and 
ds of pi ace in Wales. —Aſcue, whoſe buſineſs it was to diſtin- 


es from a county palatine, ſays this: „If erroneous 


f juriſdifnent ſhould be given in a county palatine, as in Durham, 
ice read is ſhall be redreſſed here at common law. But if there 
Durts v in any judgment in Wales, this cannot be amended in 
Norm Nigdom, except only in parliament; which proves that this 
ir juriſi n no juriſdiction there, &. So it ſeems there is a great 
es of C , 


ty between Wales and a —_ palatine.”—In anſwer 
Newton ſays, „As to what is faid, that error made in 
dunty palatine ſhall be redreſſed here, and error made in 
ſhall be amended in parliament and not here, and that 


vho wen 
hoſe rel 
ed in 


tricts ¶ lis cauſe there ſhall. be diverſity between Wales and a 
king ey palatine ; Sir, this is not the diverſity ; for the reaſon 
rinks th error made in counties palatine ſhall be redreſſed here, is 
1 inferiofuſe it is a higher court; but in Wales, if error be made 
Id as fe court of any lord, this ſhall be amended there before 
eſſedly Wultices errant ; and if error be before the juſtices errant, 


ſe that that court is as high as any court of the king except the 
of parliament, it is neceſſary that this ſhould be redreſſed 
; and ſo to my underſtanding, if the juſtices errant were 
here, the error ſhould be redreſſed here in the king's 


7, May 


Weſtr 
nchiſe | 
g and ( 


bſurdity 
f king's 
himſelf 
0 give | 
ſtrongh 


this is a very ſtrong — — out of the mouth 
whoſe point was to prove Wales was within the juriſ- 
of the king's bench. You will obſerve the fact, that 
error lay not to the king's-bench but to the parliament, 
d by bond. They differ only in the conclufion drawn 
Aſcue, who ſpoke againſt the juriſdiction, cited this 


did, th 
5 I con | 
uch bru 


tefore in the ſame caſe, ©* that Wales was a kingdom 
e time by itſelf, but that Lancaſter, Cheſter, and Durham, 
derived out of the crown, and were once at common 

| « Jaw 


thing in 


te tried in the county adjoining, was, becauſe this was 


to maintain the difference, which Forteſcue had laid 
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< law all one kingdom.“ Newton, on the other hand, 


oe it mi 
this conſequence ; for, ſays he in effect, the error of 15 the k 
ces errant would not be redreſſed here, even though W ver and 
been derived out of this crown, and remained parc. 4them 
realm. Why? Becauſe both courts are equal, and en juri 
be always brought from an inferior to a ſuperior coun. s diffe 
without diſpute, what both aſſerted was true; with u from 
ence, that Aſcue's was a ſound argument to prove his g nſequ: 
Newton's had this fault, that it was a better for his Never e 
than himſelf, and might have been thus retorted up cpality, 
Sir, admitting your reaſon to be the right one, though WM. ume © 
of ſome uſe to refute the diverfity which I took between gras pa 


and the county palatine, it will yet eſtabliſn another 
between them, which will be as material to my purpoſe 
deſtructive of yours. Our diſpute is, where this iſſue 
iried. You ſay, the adjoining county; becauſe 
the practice in Wales. We fay, that Wales is 
in this reſpect from the county palatine. You ( 
Now the reaſon you have given is an unanſwerab 


_— 
ment, why the record cannot be ſent into Wales; Jarifd 
the judges in Wales are equal with thoſe in England, W aint: 
not receive the record ſent by ſuch hands. But this n ting's w' 


the caſe in the counties palatine, becauſe the court there; the Li. 
rior to this, inaſmuch as writs of error lie hither from now as t 
the record ought in this caſe to be ſent thither to be tried; in the 
they muſt obey our commands, as they are ſubordinate Wy quare 


t, to let alone this minute examination, this caſe Whrineipali 
ent to ſhew, that writs of error came out of Wales iniWr/ns, an 
ment without any regard to this mighty court of king e reaſon, 
and Newton, who argued to prove Wales within their bre in t 
on, does acknowledge the court before the juſtices in Mae aw; 
as high as any court of the king, except the court of pa that wh 

This equality of the courts, equal in power and confi{;gyide ; 
and repreſenting the ſame king in equal degree, I deſi as baſta 
heedfully attended to, for upon this hinge the preſent lig. 
does principally turn; and although it has not been Win may be 
this argument, it is of great weight and confideration. Krehes ; v 
obſerve this argument has ever in the books been ſtartecſh, it will 
in that caſe of Cardiff bridge, and others; and it was tes unde 
ed with ſuch ſcorn, that F fear it will not gain recep lie of ch 
« Certain orders of juſtices made purſuant to a privailemandah 
« parliament for repairing Cardiff bridge were remo! 
<« by certiorari 3; and one object ion was made, that ¶ ort of C 


« could not ſend a certiorari to the juſtices of peace i. * 
ow 
Hute's Tre: 


NG 
r hand, 


ror of ü 
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e it may be ſent by the court of grand ſeſſions, which 
15 the king's bench, and which by this means was ſkip- 


395 


gh W c and rendered uſeleſs. Now it is the conſtant practice 
parc W.14 them into the counties palatine: and yet they have 

and en nal juriſdiQtion. The counſel for the Welſh juriſdiction 

* court. ais differed, for the juriſdiction of counties palatine were 

vith thi: from the crown. But this was not regarded#.” 

* his pi conſequence of all this is, that the king's courts at Weſt- | 


Tr his 


never exerciſed juriſdiction in any cauſes ariſing within 


ed uf apality, (and this I will be bound to aſſirm they did not) 
nough e time of E. 1 to H. 8. except only in ſuch caſes where 
betweey g was party; for it muſt be obſerved, that it was an an- 
nother rd unqueſtionable prerogative, which no exception could 


purpoſe 


the king to try his own cauſes in his own courts, 
is iffue 


efed. This was lord Hale's opinion in that book 


:cauſe brerogative + 450, and he cites many records to 
les is t And this explains thoſe two notes in Fitzher- 
You e lands in Wales, that are held of the king im- 
ſwerabihly, arc pleadable in England.” Hil. 6 Hen. 5, 
Vales; juriſdict. 34.—“ Quare impedit brought by the 
gland, tzzainſt an abbot. Pol E, the church is in Wales, where 


t this A ung's writ runs not; judgment, &c. et non allocatur; 


irt ther the king was party.” Paſch. 15 E. 3 Ibid: 24. 

r from now as to the two ſorts of cauſes whereof the king's courts 

2 1 in the marches, viz. ſuch wherein the lords were par- 
mate 


d quare impedit, &c. The firſt ſort could have no place 
rincipality, inaſmuch as the king's juſtices were indiffe- 
ſons, and dealt juſtice impartially to all. And as to the 
f king ereaſon, which made it neceſſary for the king's-bench 
their etre in the marches, could not hold here; for the writ, 
s in Willa awarded to the biſhops, was as much the king's 
rt of pa that which iſſued out of the king's-bench ; and it is ex- 
and conſſvovided in the ſtatute of Snowdon, that, if the deforci- 
— as baſtardy, the biſhop ſhall write ad capitalem juſticiari- 
preſent liz. 
t been Win may bo obſerved the difference between the ſhires and 
ation. Wrches ; upon which difference, if the following rule be 
1 ſtatteqt, it will be a clue to lead the reader thro” all the year- 
t was Uliſes under this head; viz. that when quare impedits are 
recepißß lie of churches in Wales, or lands in Wales are faid 


a privilifimandable in the king's- bench, you muſt always un- 
> remoy 


is caſe 1 
ales int 


that report of Cardiff · bridge's caſe is ſrom 1 Salk, 146. That caſe was in 
peace 8". 12 w. z, whilſt lord Holt was chief Juſtice, The ſame caſe is in 
so, and 12 Mod, 403.— EDI rox. 


Hale's Treatiſe on the Prerogati ve is not in print. EDI roa · 


derſtand 


22 E. 3. 20. 
le Roy ne 
grant fran- 
chiſe en- 
countre 
lui- meme. 
Hal. Pre- 


rog · 452. 


AGAINST THE JURISDICTION OF THE KING. 
derſtand thoſe churches to be within the marches, andy 


to belong to the lords marches. - This will clear upa( 


confuſion in the books, which has ariſen from hence, | 


all this country, both ſhires and marchers, were calle 
name Hales, the caſes put are of lands and churches in 


generally, without diſtinguiſhing between the ſhires andy 
I will now produce the caſes to 


Fitz. Juriſd. 13 E. 3. 22. 


Writ of coſinage for the caſ- 


tle and common o J. in Wales. 


Plea the juriſdiction.ä— PAR Nx—- 


ING. Three things give ju- 
« riſdiction here; one becauſe 
«<< the original writ was directed 
to the ſheriff of Hereford, 
who teſtified that he had ſum- 
moned (a); another, becauſe 
the tenant comes and af- 
firms the ſummons ;- and 
the third, that a view had 
been had.“ And afterwards 
was ſaid to PARNING, 
that he ſhould ſay ſomething 
elſe, if he * give the 
court juriſdiction,” And 
then WopsTock ſays, that the 
caſtle and commote was a great 
fignory, and held in chief of 
the king; upon which the de- 
fendant pleads, and prays aid 
of the king (5). 
47 Edw. 3. 5. 

William de Coſſington and 
his wife brought a writ of dow- 
er, and the writ was to have 
reaſonable dower of the lands of 
huſband of the lands of Gower 
(c) in Wales. 

30 H. 6. 

PR ISO ſays, of churches in 
Wales guare impedit ſhall be 
brought here, and yet the lands 
and other within Wales ſhall 
be determined before the flew- 
ard of the lords of W ales, unleſs 
it be of land between the-lords(d). 


« 
it 
c«c 
66 


prove theſe points. 


(a) By this it is plain tht 
nal writ could not go into W 


(5) Obſerve the moment ti 
ſays this land in Wales was a 
ry, (i. e. a marcher) the defend 
for if this land had laid in the 
plea would have been good, 


(c) Note, this Gower was 
marcher belonging to Will 
ouſe in the cauſe laſt mentior 
Brook's note upon this Juril 
the earl of Warwick was lord 
tire fignory, ſo that juſtice c 
had in Wales, 


(d) Here Wales evidently 
marches; for the juriſdi&! 
lord ſteward, and the except 
lands, between the lords, 
any poſſibility be applied to! 
Wales, 


OVER 
5 H. 


wESCUE 
z mann. 
Wales 
le not 
quad re 
of lanc 
is! 
id, and 
for it 15 
| if Eng. 
by court 
here, un 
ns; fol 


defenda 
the wro 
pleads 1 
he ſays 
he marc 
king's 

2 fine h: 
anor in 
d after 1 
5 plea, 

It H. . 
impedit, 
thil was 1 
ame to b 
the kin 

d the bif 
_— * 
iſland | 
ls ro) 
in the qi 
has fra 
action 0 


G's 

ö and il 5H. 6. 34 

T Upal — „There are 
tence, WT: manners of franchiſes; 
> calle; Wales, where the king's 


be; not rum; for if pre- 
ud reddat be brought 
& lands in Wales, if 
is had of theſe, it 
Wd, and coram non ju- 
for it is not parcel of the 
England, and there- 
ku court has no juriſdic- 
ert, unleſs it be of ad- 
ns; for guare impedit 
be brought here of 
hes in Wales, and ſhall 
d in the county ad- 
z becauſe the juſtices 
obey no man there.” 
E. 13, 19. ' 
mpedit of a church in 
nſt the biſhop of St. 
defendant comes and 
the wrong and force, 
pleads to the juriſdic- 
| he ſays the manor 
he marches of Wales, 
} king's writ runs not. 
2 fine had been levied 
anor in the common- 
d after the defendant 
s plea, 
11 H, 6. 3. 
mpedit, and to all the 
thlwas returned; and 


ches in 
es and u 
Us. 


plain that 
o into N 


noment th 
les was a 
the defend 
laid in the 
n good, 


e Killa ne to be a queſtion, 
'& menten the king ſhould have 
this Jurilſo the bikes, 

* was lor, „ The church is 
t juſtice c 


iſland of Guernſey, 
s a royal franchiſe, 
in the queen's hands. 


; evidently | 
e joriſd e has franchiſe royal; 
the excel ©; 

the lords, tion ought to haye | 


applicd to! 


OVER WALES, BY PROCESS OF LATITAT. 


(e) Note, lord Vaughan reads biÞops 


This manor ſeemg to have been a 
marcher ; for.in the end of the caſe, by 
way of precedent, HAI ſays, a fine 
was levied here of land in Gours, and 
the ſheriff of Salop did the office; and 
the king's eſcheator on this fide Trent 
ſhall ſeize the baronies in Wales aſter the 
death of the lords, 

Note, there were eſcheators in the 
ſhires of Wales, 


tc been 
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cc been commenced there: and 


cc 
«6 
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«c 
«c 
«c 
«c 
66 
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4 
cc 
64 


the queen's juſtice ſhall a- 
ward a writ to the biſhop.” 

Dansy. “Qu are (g) im- 
pedit is not maintainable in 
any franchiſe royal; becauſe 
they cannot award a writ to 
the biſhop : forif a church 
be in Wales, which is out of 


the juriſdiction of the com- 
mon law, the prince cannot 


award a writ to the biſhop 
and for this cauſe the writ 
ſhall be brought here. But 
otther actions are not maintain- 
able here for things done in 
Wales, for the reaſon as 
above. 

CHAN T. In Durham, gua- 
re impedit is maintainable, 
and writ ſhall be awarded to 


the biſhop in the ſame court, 
and ſo in any other franchiſe. 


In the ſame manner here, 
it is a franchiſe royal.“ 

NewToON. In Wales, no 
quare impedit ſhall be main- 
tained, but ſhall be brought 
here ; for although the juſti- 
ces in Wales award a writ to 
the biſhop, he will obey none 
but the king, and the biſhop 
has franchiſe royal as well as 
the prince, and holds imme- 


diately of the king, as the 


prince does, ſo they will not 
obey.” 
STRANGE. © It has been 


uſed to have a quare impedit 
in Wales, and to have a writ 
to the biſhop; and the biſhop 
ſhall ſerve it ; and this I have 
often ſeen.” 

Daxsy and MarTin ſaid, 
that it could not be maintain- 
ed only in the king's court. 
deo quere.” 


(6) In gat impedr, thy 
chile is challenged, it is ng 
becauſe that execution cam 
in a franchiſe. Per Movy 


3.1. 


ſuch a 
dleſex 
of La 
ten YE: 
It, * 
le and! 
rear on 
cds the: 
And the 
fore this 
| upon h 
els jou: 
TESCUE 
cord ſh! 
count 

ere.” 
TON. 


Obſerve from this and 
caſes, that the only reak 
impedit could not be broug 
chiſe or peculiar juriſdich 

. cauſe the biſhop would 
lord's writ. Now that this 
in the principality of Wik 
from what has been alm 
upon the ſtatpte of Snow 
what is ſaid by Newton of 
when that ſtatute was mad 
no prince of Wales, This 
temporary title, and thea 
prince of Wales could newt 
alteration in the juri:diQion 
ſides remarkable, chat at thi 


11 H. 6, when Newton e tried 
Was no prince; of Wales, Mining, a 
Strange * contradicts bim nd was 


£ 
. 


vouches his own experience . 
| 5 ſuch tria 


ſertion. It has been uk 
* to have guareinpedit in ounty 0 
% have a, writ, to the bib adioinii 
& biſhop ſhall ſerve it; art 
e diſtin ben FESCUE. 
averſity 
was @ K. 
ancaſter 
am, hi 
the cro 
at comme 
m, and 
alatine. 
oy well 
ried 3 bec 
"Note, in this and thee we the de: 
conſtantly it is (aid ad net ſen 
Wales is out of the rea: that at 
other action for cauſe wt do ſo. 
can be brought here, 
if the caſe } 
defore, P. 3 


OVER WALES, BY PROCESS OF LTT Ar. 


1 H. 6. 12. * 

cbt the plaintiff counts of 
made by him to defen- 
ſuch a vill in the county 
Aleſex of lands in the 
of Lancaſter, for the 
ten years, rendering ſo 


lit, nog 
| It is nat 
on cane 
Motz 


t, &c. payable at ſuch 
" ud for ſo much there 
Ao rear on ſuch a day, and 
urid che action accrucd to 
would 188 And the defendant ſays, 
0 Wa fore this day the plaintiff 
cen d upon him; and upon 
{ Snow eis joined. 

en rrsc uE prayed, that 


es. Thi cord ſhould be ſent into 


ind the a wunt / palatine, to be 
could nol here.” 

— row. © It ſeems it 
Newton be tried in the county 
Wale. ning, as it ſhall be, if 
e dim end was in Wales; for 


ſuch trial ought to be in 


mpedit i 1 punty of Hereford, or 
0 a vio adjoining.” 
rve it; a 


rESCUE. “Sir, there is a 
diverſity between Wales, 
was a kingdom of itſelf, 
ancaſter, Celts 4d 
am, which were derived 
the crown, and were 
a common law all one 
m, and now are coun- 
ulatine. For to theſe the 
y well ſend the record 
ried ; becauſe he could do 
we the derivation. But 
not ſend it to Wales, 
ethat at common law he 
wt do fo. And this is 


# the caſe here cited from the Year-book of 19 H. 6. is given and ar- 
tefore, p. 393. but here the whole is extrated,—Ep1Tor, 
| | the 
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« the reaſon that the Hatute ()) (5) It does not appear fn there h. 
& wills of things pleaded in _ oy 8e Cc proceſs 
% Wales, asa releaſe bearing date of +, and which is now lot, oli); but the } 
« there, that it ſhall be tried in no ſtatute extant to maintuina the mare! 
<< the county adjoining.” ; ing the rec 

NweTox. (1) © Sir, f in (i) If this caſe put by Nenm t, and the 
«« the court of a lord of Wales a thenit mult be adder d l to the 
« deed is pleaded bearing date hold juriſdiRtion in the es, that t 


« in a royal ſignory, in this this cour 
caſe one court has not power ales, as wel 
to write to another court to atine.” 
try this deed; in which caſe ' LTHORP. 
it ſhall be ſent hither, which ched here, 

proves the juriſdiction of this ys he ſhall 

«© court to extend to Wales.” county pal 
Ascue. * It erroneous judg- je proceſs 1 

ment ſhould be given in a | n. But if 

county palatine, as in Dur- n Wales, 

*© ham, this ſhall be redreſſed to them 

here at common law. But if te ſheriff o 

* there is error in any judg- ning, to 
ment in Wales, this cannot | the diverſ 
be amended in this kingdom, 3 Forteſc 
except only in parliament, ereſore, 


which proves this court has TON. &6 
no juriſdiction there. And |, that erro1 
the law wills, that the deed nty palatin« 
ſhould be tried where it bears Iſed here, a1 
date; but in Wales it cannot Vales ſhall 
be tried by the power of this he parliam 
court ; for which reaſon it , and that 
muſt be tried in the county e ſhall be a 
* adjoining. So it ſeems there en Wales ar 
« is a great diverſity between e: Sir, th 
Wales and a county palatine, ity. For t] 
« as Forteſcue has well ſaid.” made in c 
Nxwrox. „If action of ſhall be red 
© dower be ſued in court of any ue it ir a 
“ royal fignory in Wales, and In Wales, 
they are there at iſſue upon a in the « 
„% ungques acconple en loyal matri- this ſhall 
«« monie, now this Hue is to be ez and if er 
** tried by the biſhop, but the | juſtices eri 
+ See before p. 390, E217 that court . 

court of the 
parliament, 
that this f 
ed there; 


0 


OVER WALES, BY PROCESS OF LATITAT. 


m there has no power to 
ike proceſs to the biſhop 


: . k) Note, this caſe here mentioned 
; but the king ſhall write aj that put before by Newton are the 
the mareſchal there to only inſtances 1 have met with where 


ing the record into this the king's writ ever entered Wales, For 


1 it is very remarkable, that, in guare 
ſt and then we will make impedits, and diſputes between the lords 


ceſs to the biſhop z which themſelves, and the caſe cited afterwards 

wes, that the juriſdiction by Fulthorpe of foreign vouchers, all the 

this court extends to proceſs went no further than the adjoin- 
ll as to counties #98 count); and the reaſon given is, 

ales = w_ becauſe the court has no power to 80 

atine. further, CAS? * 

IrnoR r. If one is 

ched here, and the party 

3s he ſhall be ſummoned 

county palatine, we ſhall 

e proceſs immediately to 

m. But if he is ſummon- 

un Wales, we ſhall not 

r to them in Wales, but 

te ſheriff. of ſome county 

ning, to ſummon him. 

the diverſity and reaſon 

3 Forteſcue has ſaid. 

erefore, &c. 

TON. © As to what is 

| that error made in the 

nty palatine ſhall be re- 

ſed here, and error made 

Vales ſhall be amended 

he parliament, and not 

, and that for this cauſe * 

e ſhall be a diverſity be- a 

en Wales and county pa- . 

e: Sir, this is not the 

rity. For the reaſon that 

made in counties pala- 

ſhall be redreſſad here is, 

uſe it is a higher court : 

in Wales, if error is 


in the court of an iſe 
this ſhall be redreſſed Crs AY 
e and if error be before 4155 x 
juſtices errant, becauſe WR $93 59105 CeO WR 


or that court is as high as 
court of the king, except 
priiament, it Is neceſ- 
that this ſhould be re- 
ed there; and ſo to my 


I, . 


0 
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6 underſtanding, if juſtices er- 
© rant were not there, the error 
& ſhould be redreſſed here in 
ce the kins's court. And, Sir, 
* when the manor of Burgaven- 
& ny was lately demanded here, 
cc the ayrit was rage to the 
& ſheriff of Hereford to ſummon 
* — FAS in 1 ſame manor, 
& which was in Wales; and fo 
it ſeems that Wales and coun- 
& ties palatine are of one na- 
& ture: in which caſe, the 
& iſſue at bar ſhall be tried by 
* the county adjoining to the 
* county palatine, and not in 
* the county palatine.” 
Ascut. To my intent, 
ou always at common law the 
* king's juſtices could ſend to 
* the county palatine to try 
* any thing done there. But 
* becauſe that by ſuch trial the 
* party had delay, ꝙ E. 3. was 
* made, that when any deed, 
* bearing date in any franchiſe 
& in the kingdom, where the 
* king's writ does not run, 
© ſhould be pleaded, this 
© ſhould be tried where the 
*© writ was brought. The ſame 
* ſtatute proves, that it ex- 
© tends not to deeds bearing 
& date in Wales; but all ſuch 
* deeds, and all other things 
* alledged in Wales, ſhall be 
<* tried in the m_ ny = 
joining, by the law; becau 
oy that 8 right ſnould 
* fail to the party, in as much 
& as it cannot be tried in Wales 


« by the authority of this 


cc court. But this court has 


* power to ſend to the lord of 
* the county palatine totryany 
* thing done within his county 
c paiatine, and to certify it 
cc here; and this has been of- 
& ten done. Wherefore Wales 
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not like a county pala- . 6 


* 

ef | Action 
ond ; plea, “ conditions performed in biſhoprick of Durham.“ Same point argued again, 
o notice taken of Wales, Three expedients—1. To ſend the record into county palatine, 
ried there, and remanded. —2, To try where pleaded by the equity of 9 E. 3. c. 4—3. 
«mon jury from the franchiſe to try it at bar, 
6, 6, Action of debt againſt gaoler of cinque ports for letting A. at large, who was in 
wn to the plaintiff upon judgment recovered againſt him there, Nel jel record pleaded, 
the conſtable of Dover to certify, &c.—Objection, that the court could not write to 
> -Pz1s80T, C. I. C. B. who gives the rule: © Of churches in Wales guare impedit ſhall 
ought here, and yet the lands and all other things within Wales ſhall be determined be · 
te teward of the lords of Wales, unleſs it be of land between the lords.” 
6.25, Debt againſt two executors ; plea, that teſtator made them and one I. executors 
| miniſtered at D. in biſhopric of Durham, and is now living, but not named in the writ, 
lies, J. did not adminiſter. —Iſſue joined. Nr into exchequer. chamber, to know how 
this ue. FoxTzscuz,—*® In your caſe, if ſuch foreign pleas ſhould be alledged in 
g or in Ireland, I underſtand they are good pleas : but in theſe caſes it ſhall be tried 
xe the writ is brought by the common law; for theſe lands were never ruled according 
+ courſe of the common law of England, At fome time Cheſter, Lancaſter, and Dur- 
, were at common law: and although the king has made them counties palatine, as he 
nay without parliament, yet the king without parliament cannot prendre ſon lige home 
; for the plea pleaded in the county palatine ſhall be inconvenient to be tried where 
mn is brought, becauſe that within the county palatine there are divers courts, which 
ers powers to try ſuch iſſue, and they ought in ſuch caſes to obey the king's writ z 
þ they have done; as in caſe that one of county palatine is vouched in common place, 
the parol ſhall be ſent thitherz and when it is determined there, then it ſhall be re- 
ded here, But no proceſs can be made, nor ever was made, to Wales or to Ireland, 
ithtanding they are under the king's obeiſance.“ - And this not denied, —FoxTzscvusz 
the rule, It ſeems to us all, that it is more convenient that this matter pleaded ſhall be 
in the county palatine of Durham, and after ſent thither,” 
[.6.33- In aſſize tenant made title, and demandant pleaded recovery, In anſwer, te- 
id, four acres were in te five ports, —Adjourned into the exchequer chamber, Fon - 
2, Ch. Juſt. B. R. gave the rule, and awarded affiſe of remainder, & There are, 
„divers manners of franchiſes.— One in Wales, where the king's writ runs not; 
if precipe gudd reddat is brought here of land in Wales, if recovery is had of this, it is 
and, coram non judice; for it is not parcel of the realm of England; and therefore this 
has no juriſdiction there, unleſs it be of advowſons, for a guare impedit ſhall be brought 
of churches in Wales, and ſhall be ſued in the county adjoining, becauſe that the juſtices 
not obey any man there. Another franchiſe in county palatine, as Durham or Chefter, 
b is of another nature than Wales is; for if one vouches to warranty another in Cheſter, 
wa: ad auxiliandum ſhall not iſſue in the county palatine, but a ſpecial writ ſhall iſſue to 
id of the franchiſe to make proclamation to her or him, &c, by this means a judg- 
ſhall be had to recover in value here of land within county palatine, and ſo it cannot 
land in Wales.—Another is of ancient demeſne. If action is brought in this court of 
in ancient demeſne, and judgment had, upon this the land is become frank free, and 
covery is ſufficient enough, and of ſuch recovery the lord of ancient demefne may have 
of deceit to recover back his ſeignory, and ſuch franchiſe purſues the tenancy, —Ano» 
nnchiſe is the five ports; and if action is brought of land in the five ports, and judg- 
had upon this, the recovery is ſufficient enough to my intent, and ſhall not be defeated 
it of deceit; and yet at another time it ſhall not be impleadable, if exception ſhall be 
of this in another action, for it is like the caſe of conuſance,” &. And aſterwards he 
"that one franchiſe claimed in five ports is, that if any miniſter of the king comes with · 
ranchiſe to aſſiſt any man, his head ſhall be broken,” 
. Oblig. 15. Debt upon obligation made at Berwick ; and becauſe it was made at Ber- 
dere this court has no conuſance, it was awarded that he ſhould take nothing by his writ, 
Prerog, 23, The prince within his principality, and the lords marchers within their 
| had jura regalia f. | 
the year- book referfed to; but it ſeems an error, and that it ſheuld be 4 inflead 
\—EvdiToR. | 
[© tollow in the manuſcript ſeveral paſſages continuing the extraſt from Lord Hale's Tres- 
tt Prerogative z but as they are chiefly in ſhort-hand, I could net Cecypher them- 
l. Be 2 . Halt's 


4 8 

—— - 
— 4 

* 

* 


OVER 
NG BING 
THE KING's e caſe, = 
{ON OF bſervation, nd is in Fi 
SDICT hy o rlian 
JURI re wort be good law, N of pa 
ST THE hings a to t the 
AGAIN ſe theſe t th ſides _ differ _—_ have 
1 Ca , 0 them. us x 
the for : ences ar. ed on . | union Wi 
That icted; infer bliſh . n Wale un 
1. in the ſtabliſh, n1 | 
are 8 E ws point 5 eee in * 1 
ves, 8 t ts in the it was 
2 eneral, to mainta 4 been, as where ah junſter a 
ing ught Rb lity. s ha ven . ha ioned, 
int Is, . nce un 10n$ 0 
none That the qt no 1 the co ial differen 5 writ ru. 
Brooke, © contended ; q ariſing ] ery — In 7, that the | 
ng fide of this kin t _— he ounties pa in the ſhin 
County trie may ob arc the 0 an 
. We ps m ie from ine. dere, 
_. 4 lordſhip ee lhe latin * 
in abridg the lo did no ty pa „ A* 
in 4 en N Or oun * . the co Ie 5 
— 19 particulars: writ * wa from 8 Pk — in his * 7 
ca P . bu uc 5 ed! ar 
6. 22. r ch ee Nr ourts, eturned1 en p 
— king's- 1 reign pr — king's aſterwards re recordin b without a 
22 ue 3 tine was p nty to be nt. But in adjoining nties pd ulwnays had 
— ite the =" * —— in the that the = out rule, that 
2 he ing's cour rther nce, | origina thout expr 
iving th king's cot no fu m he ived thou 
— 2 It caſes went ce aroſe = and _— Was. 's comment N nch a 
ſerves, ares proj t Wales ne r his rule 
<< ſeems this parcel ws d, but Ko cite w_ that aſſize 3 n fa 
0 they ere U and, WI ras, cation i; 
_—_— crown - 1 51 n theſe L. 25 tive ſtatu ad no ſuc] 
* have ad- onclude Charta upo . 2 Inſt, this nega our proved 
40 — To c of . 3 vn me dhip 5M thing 
te the c 12. mn [ut tw1 in or x | 
e: d cap. but im q no ken te or an n th 
cc if it — ken ca ©, en ta mmo f. 1 08 48 give 
ways ooh ſome e be fa comm OY re 
„ Not been | et in t have n ite, ireQed f ve to 
& (gr ſhou be ng i- been » on 5 words 
1% ton's o- c aſhzes - a man the ki have | land 5 preſs 
* forall in Wales it of aſſiz the rea er of the domir tt be wreſte 
40 werte or of the wr r within he pow . in the tab | is not 
inſt wre, ceſte t of t withi t he rule 
rc again d cc Go * of Glou was ou unty, ſhall noi the eed 2 
„ him, an «c e uv of 8 of his 8 aſſi ze taken in it & 1 8. c. 
e con- an , ou ſays ſſi ze and! 27 „ 8. 
4 New- ce the being r tute the a wen t 89" I c 
* tra er 18 ſta Was n g 7 for s time 
cc ton, ar cc ceſt | g and th nty ; yet nt pars en + "Id not conſequence 
wit by ith Yeu proper ag nd judgme he r eafo wn yet cou ech would 
1% Jetur, “ jn his 442.75 a _ OW regalia, thave rem „ee, ads 
t Glo it of error d ju d no and n ent m 
« 0 a writ h ogh he —_— he —_— right, 
© in O 3 an 
ty archer, l n caſe 9. * he ſhould 
well in his ow , rit, 
Ice in 8 
& tice the king 
« calc by 


. he 
p hicht 
him, w 
0 
wrong done unt 
: for the 
40 by law wen 


79 
* not ſuffer. 


aty f 
r COU 1 
n, 0 1 P par 
ports, Londo bjech, 
8, Le his ſu J 
five hos by 
. ales, in al, 
— — the — be leg 
Havens — of = ie camel 
* 5 . re 5 er 
1 le's Saws oro Dart * een en. „het 
I A X r210 . ; > to © 
is often her re 
ana; Rs 6, 
141. (C151 
pe 128 


OVER WALES, BY PROCESS OF LAT]/T AT. 


e caſe, here alluded to, is the caſe of 18 E. 2, before cit- 
id is in Fitz. Aſs. 382. But lord Coke takes no notice of 
© of parliament there mentioned, 


us have I brought down the hiſtory of the Welſh juriſdic- 
the ſhires and marches to the time of H. 8. when the ſta- 
union was made; during all which time it is as clear as 
„that Wales was not parcel of the realm of England: 
it was ruled and ordered by its own laws and cuſtoms, in- 
dent of the realm of England: — that the king's courts at 
inter aſſumed no juriſdiction over it, except in thoſe few 
xentioned, and that only in the marches ; and that theſe 
jons do all of them prove the generality of that rule, that 
s writ runs not into Wales in all other caſes whatſoever: 
j, that the king's courts at Weſtminſter exerciſed no juriſ- 
in the ſhires, either concurrent or ſuperintendant; but 
ys juſtices there were equal in dignity and power with the 
ere, and abſolutely independent of them. 
x been the longer upon this part of the caſe, becauſe Mr, 
n his argument took it for granted, that Wales had al- 
en part of this realm, which was moſt ignorantly advance 
d without any ſhadow of authority or argument to ſupport 
on this groundleſs aſſertion concluding that the king's- 
wlways had juriſdiction there, he preſently applied that 
rule, that the juriſdiction of the king can never be taken 
thoyt expreſs words, to this caſe of Wales. But if the 
bench never had juriſdiction there, as in truth it never 
jen this rule is miſapplied, and the argument drawn from 
plication fails in its very foundation. Now that the king's 
ad no ſuch juriſdiction before the 27 H. 8. has been 
tly proved, 
next thing to be conſidered is, whether this ſtatute or any 


ad given this juriſdiction to the king's-bench. And here 
: ani eave to reverſe the argument, and demand of them by 
/ words they claim this juriſdiction. If they ever had 


Il allow them the benefit of their favourite maxim, but it 
he til t be wreſted from them without expreſs words. Other- 
the eule is nothing to the purpoſe. 

0 proceed: 

for of 27 H. 8. c. 26. unites Wales to the realm of England. — 
time I confeſs it*became part of the ſame realm ; but 
conſequence that Followed from hence, if no more had 
ne, would have been, that from that time all acts of 
ent made in England would have bound Wales without 
naming 


OO. — 22 - > — 
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naming it; but as for laws and juriſdictions, they vod 
remained as they did before. 

In the next place, all Welſhmen are made inheritahl 
laws and cuſtoms of England, Upon this I muſt obſerye 
the laws and cuſtoms of a country, and the authority hy 
thoſe laws are executed, (which I call juriſdiction) are tw 
different things; for although it is =P true the word lu 


without any impropriety be uſed in a large ſenſe to confi” an act 
both, yet every body ſees, that in many caſes they ar es and ot 
tinct things, and muſt be conſidered ſeparately : for there 1+ 
it is ſaid the power of making lat js veſted in the three tr all 
of the kingdom, the word /aws can never include that e unties « 
gives the legiſlative power; ſo where the king and his nj Hf * 

c ende 


are called the executors of the /aws, the law by which tht 
and his miniſters execute all other laws can never be d 
hended under thoſe laws which are fo executed. The uſe!l 
of this is to ſhew that the laws of England, introduced| 
ſtatute into Wales, were the laws in this reſtrained ſenſe 


; be this a 
made out 
ud faſhion 


that they did not touch in any degree the execution, po If it be 
juriſdiction. And that it may not be faid that this is a ted, and n 
nicety of my own invention, I will cite the 10th ſectiou e admini 
act at length to prove it. 5 ices are: 
& And that juſtice ſhall be miniſtered, uſed, exerciſe of procee 
« executed unto the king's ſubjects in the 2 fhires of are ſacre 
& nock, Radnor, Montgomery, and Denbigh, accordin d the admin 
« laws and ſtatutes of this realm of England, and accort ales referrec 
« ſach other cuſtoms and laws now uſed in Wales afore(Wt ſhall we 
& the king our ſovereign lord and his moſt honourable« Where 
4 ſhall allow and think expedient, requiſite, and neceſſi m to harp 
« ſuch juftice or juſticet as ſhall be thereunto appointed | of their j. 
* ſovercign lord the king, and after ſuch form and fal had any Jar 
„ juflice ir uſed and exerciſed tothe king's ſubjects within th h, as it a 
ce ſhires of North-Wales.” he never h. 
The jaid ſbires in this ſection were the new- created fn they wer 
ſnites. ſt this arg 
If it ſhould be aſked, now, by what laws under thi: ons; ſo t 
ſhall Wales be governed ? the anſwer is clear: By the h having hea 
ſtatutes of England.—If it ſhould be aſked further, by enderful g. 
ſhall theſe laws be adminiſtered ? By the king's juſticiary,ag"*<nce, ** 
what form and faſhion ? After the ſame as is uſed in i vithout ex 
ſhires of North-W ales. : to make t 
Theſe ſhires of North-Wales were, as I have obſerved, ens in the 
remnant of the dominions belonging to the old princes of i the defign 
They were governed by the king's juſtice under the direction clates to this 


ſtatute of Snowdon z and not lying, as it ſeems, ſo much ex 
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:ghbourhopd of the Lordſhips marchers as the otherſhjres, had 
en infected with that riotous diſpoſition which the inhabi- 
of the marches had contracted ; for it is natural to ſuppoſe, 
he claſhing rights of, ſo many petty ſovereigns bordering 
each other, muſt have produced infinite tumults and diſ- 
. Accordingly, I find a clauſe of this very act to preſeryt 
adable laws, uſages, and cuſtoms in theſe three ſhires®; 
nan act made the year before ta make all offences in the 
es and other places of Wales triable in the next Engliſh 


here is a ſection to t empower the juſtices of North 
brew try all crimes committed in the county of Merioneth, 
+ |-o ic counties of Caernarvon or Angleſea. It ſeems Merion- 


more open to the marches ; for Cacrnarvon, as I take it, 
ell defended from them by difficult mountains hard of ac- This is a 


mere con- 


* * : ah * jet 
eue! de this as it may, the new government, erected in thoſe — 
'ced Wh nade out of the marches, is referred by this act to the not vouch 


ud faſhion uſed in North Wales. This was to be their for the 
If it be now aſked what that was? It has already been fit 
kd, and need not be repeat:d. By this act the form and 

of adminiſtering the laws there continued the ſame. No 

lices are appointed thete, no juriſdiction erected, no new 

of proceeding eſtabliſhed. Nay, the laws, uſages, and 

ns are ſacred, by an expreſs clauſe made. in their favour ; 

the adminiſtration of juſtice there, are all the counties 
accords referred, as to their ſtandard. 

fore MW'*t ſhall we ſay then to this pretended right of the king's- 

able WW! Where can it be found? To what purpoſe will it be 

eceſi n to harp upon that old rule, that their court is not to be 

nted of their juriſdiction without negative words, when they 

ud fa dad any juriſdiction there of which they could be ouſted. 'Tis 

hin iich, as it a man ſhould complain of a thief robbing him of 

he never had. Let them ſhew but one inſtant of time, 

in they were ſeized of this right, and the point is given up. 

jet this argument is the main pillar and ſupport of their 


cated 


this ons; ſo that the chief juſtice upon the laſt argument, 
he H baving heard both ſides with great attention, did at laſt 
r, by onderful gravity and compoſure of countenance let fall 
ary, ence, „It will be hard to ouſt this court of its juriſdic- 


without expreſs words.” 
to make the point-clearer, I will colle& the clauſes and 
ons in the act together, as they follow each other in order: 


in th 


rved, 


es of the defign and intention of the whole may be ſeen, as far 
eQionMſ{/ates to this queſtion. 
ch exf + Sect. 3rof 27 H. 8. c. 26 —EvrTos, 


+ SeR. 12 0f26 H. 8. c. 6,—EviTor, - 
Firſt, 
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Firſt, Wales is incorporated with England, and ma; to be d- 
of this realm. * | | counties, | 
Secondly, all perſons born in Wales are entitled to the: ty of Mon 
ment of the privileges and laws of England. | ts, and aw 
Then the marches are cantoned out, and made into g. for: 
And firſt the county of Monmouth is created and made ock, Ra 
liſh county; Monmouth 1s the county town, and the eſhice, powe: 
the peace are to be held there. hat follows? Is te admin 
thing wanting? Ves; it is neceſſary to ſettle the fornich of ther 
ceeding; that had not been provided for. ne to ſet 
The act then proceeds to enumerate many particulnſ&:d they ſh: 
minutely. = F281 is uſed wit 
All actions, real, perſonal, or mixed, „ ſhall be ſued i this, othe: 
c ginal writ of the king's high court of chancery in En, Carm 
« and heard and determined before the king's juſtices of {iſkrence to N 
« -and niſi prius.“ a | ingle ſylla 
« The king's juſtices of his bench, or common be e has left 
«© Weſtminſter, ſhall have full power and authority to di ut part o 
manner of proceſs to the ſheriff and all other officer ay man n 
* ſaid county; and to direct writs of venire facias, and d one foo 
% commiſſions of niſi prius.” u? That 
The ſheriff of the ſaid county ſhall hold writs of replexiſ at thought 
all other ſuits and plaints under forty ſhillings. all the oth 
The ſubjects and inhabitants ſhall be obedient and ati the legi 
to the lord chancellor of England, the king's juſtices, anWhice at thei: 
the king's moſt honourable council, m up to to 
The ſheriffs, eſcheators, and coroners, ſhall be bound e men. —B! 
cute all proceſs, and make due returns thereof. din this ſt: 
Here | allow, that the king's-bench may ſhew expr:/Wim ; but th 
for their juriſdiction. The grant is full and clear. But FW: I can judy 
ticular care in penning this clauſe ſeems to intimate very} uſages art 
ly, that the juriſdiction before was the reverſe of what is fr of the re 
now 3 that no writs iſſued out of the chancery ; that ng is kept uf 
were heard or determined by the juſtices of the affize ; Mughan obſe; 
juſtices at Weſtminſter had no power to direct proceifWſeſſed befor 
that there no venires, no commiſſions of ni prius ran; WM, that nece! 
inhabitants were not obedient to the chancellor or judgMrfere before: 
that the eſcheators, and other officers there, were not "i the lords 
execute any of their writs. 725 juriſdiction. 
The ſtatute goes on, and enacts what ſhall be the us pains h: 
Brecknock, makes that the county town, and appo in the ca 
county court to be held there; and then the counties ol Wi this: 


oraſmuch as 
neland, anc 
$ upon ſtatut 


laute of 34 


Montgomery and Denbigh are made in the fame mann! 
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«to be done next? Shall theſe, which are not made 
counties, be thrown under the Engliſh juriſdiction, like 
y of Monmouth? Shall the chancellor and judges ſend 
ts, and award their proceſs here, as in Monmouth? No. 
9. © for as much as the inhabitants of the ſaid ſhires of 
mock, Radnor, Montgomery and Denbigh, be not of 
ace, power and ability to travel out of their countries to 
he adminiſtration of juſtice at London,” the ſtatute 
h of them a chancery and exchequer. What elſe ? 
ze to ſe. 10. the king will appoint juſtices for each 
nd they ſhall adminiſter juſtice in the ſame form and ta- 
i; uſed within the ſhires of North Wales. 

this, other marches are added ſeverally to the ſhires of 
un, Carmarthen, Pembroke and Cardigan, with the 
rence to North Wales. But' as to North Wales itſelf, 
ingle ſyllable is ſaid in relation to the juriſdiction ; but 
tc has left it where it found it. Only the laws and cuſ- 
kat part of Wales are ſaved by a particular clauſe. 

ny man now ſay, that the king's-bench under this act 
xd one foot of ground in Wales, except the county of 
uth ? That indeed is made an Engliſh county.—The 
nt thought they had made but one. But they are miſ- 
al the other twelve are Engliſh counties; and it is in 
hat the legiſlature has taken ſuch pains to give theſe poor 
ce at their own homes; the courts at Weſtminſter will 
m up to town barefoot, as they have done already by the 
emen. But to be ſerious, there is not, that I can find, 
(in this ſtatute which can yield an argument in favour of 
in; but the whole frame, deſign, and end of it, prove, 
I can judge, the very reverſe. And altho' the Engliſh 
d uſages are introduced into Wales, and that country is 
Wert of the realm, yet the independent and excluſi ve juriſ- 
is kept upon the ſame footing it was before; nay, as 
ughan obſerves +, the Engliſh courts by this act loſt what 
eſſed before; for, as the power of the marches was de- 
that neceſſity, which gave occaſion to the king's courts 
fete before, ceaſed now, and conſequently the diſputes 
the lords, and guare impedits returned home to their 
juriſdiction. 

is pains has been taken for the ſake of anſwering an ar- 
o the cale of Stradling and Morgan, Plowd. 207. 
this: 

oraſmuch as by the ſtatute of 27 H. 8. Wales was united 
gland, and all was made one realm, for this reaſon ac- 
upon ſtatutes arifing upon cauſes there, might before the 


atute of 34 and 35 of H. 8. have been ſued in the king's 
+ Vaughan 417,—Fviron, 
© courts 
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c courts at Weſtminſter. And the ſaid clauſe in the 
* nance made in the 34 and 35 H. 8. being ſpokey 
« tively, ſhall not take away the juriſdiction of other 

This argument is put very plauſibly ; but the anſy 
that Wales was united by this act, not wholly and abi 
the kingdom in all reſpects, but only to ſome purpoſe, 
ſend members to parliament, to be ordered by the lay 
land, and to be bound for the future by its ſtatutes ; by 
and faſhion of proceeding, together with the juril 
mained, by expreſs proviſion, as they were before. 

I would be glad, for inſtance, to be informed w 
writ of error after 27 H. 8. and before the 34 and 35. 
ed its courſe, and inſtead of going into parliament went 
king's-bench.—I will defy them to produce any pre 
prove it.—If that had been ſo, what occaſion was the 
ſtatute of the 34 and 35. to make a particular proviſion 
By the 113th ſection in that ſtatute, writs of error in 
mixed actions are given to the kings-bench ; in perſon 


preſident and council. By this they gain juriſdiQion 


over real and mixed actions, which they never hat 
What ſhall we ſay to perſonal actions? The affirmat 
of reverſal there, in the preſident, &c. could never h 
the king's-bench of their original juriſdiction in that u 
they had been entitled to it before, 


And yet till this ca 

reſident and council was deſtroyed, and a particular d 
inſerted in an act of parliament, 1 W. 3. c. 27. tog 
power of reverſing error there in perſonal actions, Id 
they ever pretended to exerciſe it. 


Again, by the 34 and 35 H. 8 ſect. 89. if a foreig 


voucher arifing in England be pleaded in Wales, it ſhall 
where the action is brought. "Theſe words are affirmat 


and by the ordinary juriſdiction of the king's-bench, the 


theſe caſes remove the record before them to try the pl. 
they have always done in the counties palatine; nay, as! 
ſays, they might have done this in the marches. Cant 
duce one book, caſe, or record, to prove they have 
this in Wales ſince the ſtatute ?—I am ſure, at leaſt, 1 
none ſuch. 

If then the king's courts at Weſtminſter had gained 
of no juriſdiction over Wales by 27 H. 8. the counſel in 
admit, that the 34 of H. 8. could give none: and ti 
certainly right; for if they got nothing by the union i 
ſtatute, the ſecond, which eſtabliſhed a full and perted 
tion in other perſons and in other courts, could never 
grant them any privilege. This laſt ſtatute crects f 
of grand ſeſſions; appoints the time for holding 
diſtributes the twelve counties to their ſeveral 
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three ſhires to each commiſſion zand t hen grants to theſe 
oners to hold pleas, powers as large, as full, as uncon- 
all matters criminal and civil, as the king's courts at 
uſter hold and enjoy. Vid. ſ. 4. and 13. And TI have 
2t all but that if the act had been filent as to error, that 
have gone directly into parliament, as it did before for 
n NEWTON gave, becauſe theſe courts were as high as 
of the king's courts. From hence appears the impro- 
comparing Wales with the counties 'palatine.—W ales 
chiſe, nor ever was; never under the controul of the 
ach as an inferior court, but is equal to it in all points 
x, as well as dignity. 

ven ere is a clauſe it ſeems in this laſt ſtatute, which, Mr. 
js, puts this matter out of diſpute ; and that is, ſ. 115. 
[proceſs for urgent and weighty cauſes ſhall be directed 
ales by the ſpecial commandment of the chancellor of 
xd, or any of the king's council in England, as hereto- 
been uſed.” 

uld be at a loſs to find out, by what logick, or rather 
this clauſe, which ſeems ar firſt fight to afford a ver 
upreſſing argument againſt the juriſdiction of the king's 
could be converted into an argument in favour of it.— 
nit was done, 

t and weighty cauſes are to ſignify all cauſes, and the 
ual in England are to ſignify the judges, and then the 
nce is clear. The judges are declared by the act to have 
eſs into Wales in all cauſes heretofore, and the ſame 
reſerved to them in all caſes hereafter. And all this 1s 
t, and is much ſuch reaſoning as this; that if dark- 
| be made to ſignify light, the ſun would be the darkeſt 
the univerſe. This is ſo poor an argument, it is below 
Wiry. I ſcarce know where I ſhall begin to refute it, and 
beginning to the end it is one heap of ignorance and 
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Can i frſt place, that urgent and weighty cauſes cannot mean 
* lat are not urgent and weighty, I am even aſhamed to 
ſt, | | 
next, it is not true, that the king's council here does 
xx Wc judges, or that the judges ever were at that time called 
et ame. | 
1d Maly, if both theſe explanations were right as they were 
on the declaration of the act as to the uſage heretofore would 
erect en abſolutely falſe. 
ever iffrſt of theſe proves itſelf, and the laſt has been already 
ts Niently made out in the former part of this argument. 
ding the ſecond, that the king's council does not in this place 
ral iges, I ſhall take up a little more time in explaining 
this ; 
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this; for altho' it is clear enough, that the great cg 
ſerved to the council have nothing to do with petty a 
the king's bench, and it would be ſufficient for the yr 


OVER W. 


riyy-COUNC 
of this tern 


now of the 
pole to ſhew negatively what cauſes they are not, yet do be k 
eaſy to make out what they are. The difficulty all. ..crciſed 
hence, that the council do not at preſent exerciſe any jy epalatine 
over Wales ; nor, as far as appears in our books, ever. * | uh 
fiance the ſtatute, notwithſtanding this clauſe remains ads fon 
ed to this time. Nor on the other hand have the kiy Iy comm 
(except the court of exchequer, which ſtands not upa hy in the 


dation) in fact ever held plea in great and weighty cn 


| N of the kt 
this clauſe, from that day to this. And yet it is imp nary cc 
conceive the legiſlature meant nothing by this reſervati 8 
matter is, I confeſs, involved in ſome obſcurity ; and erdinary cc 
not deſpair of giving a reaſonable interpretation of it, which 1 
In the firſt place it muſt be underſtood, that theſe iſ,” of 
council are uſed ſo promiſcuoully in the old records, N 
quite impoſſible to give them any definite meaning. 8 b many 
they ſtand for the king's ordinary council, which conſiſ & of Willi; 
the great officers of the kingdom with the judges, In oth Lie, in 
they are uſed to ſignify the privy council only, of which iclaimed 
judges or ſome of them were a part. Sometimes the Ihe other 
council joined to the houſe of lords were called by . faid, by 
Sometimes the houſe of lords alone, and very frequl Reer 
whole parliament, are intitled the king's council. Ny t5 coming 
one old book-caſe, where the judges are called the. pre 
30 Aff. p. 38. In ſhort, fo great is the confuſion int f, ſupe 
| records from this promiſcuous uſe of the word council f reg, 
lord Hale can give no other rule to aſcertain its meaning; . $MSD 
ſubje& matter of the record itſelf. m curiæ fi 
But tho” the records of former times are ſomewhat ply. was 
by this uncertain uſe of this term, latter ages are more ; upon inf 
Powers and juriſdictions came in proceſs of time to be Merned os 
tled, and words uſed with greater propriety. The ordim bre, as it v 
eil was ſunk on the erection of the ſtar- chamber, hic urt, an ext 
tains its old name of the king's council; the lords, to forme 
and judges, came to be called by their proper _— io 
only council left in H. 8's time and Mary's reign be 1 Maeſm. I 
privy council, ſuch as it remains even to this day, ano of king 
chamber which was ſometimes called by this name; gion -— oh 
lieve I might challenge any one to ſhew a fingle inſtant ue it 
fifty years before the reign of H. 8. to the preſent t leaded ; | 
the council has ever been uſed to deſcribe any body . juſtice of 
the ſheriff 


\ This petitio 
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rivy-council or the ſtar-chamber, So much for the 
of this term. 

now of the power and juriſdiction of the king's coun- 
b to be known then, that the king, as ſupreme lord, 
exerciſed an extraordinary juriſdiction in great cauſes 
e palatine earls, and lords marchers; and, when the 
; of ſufficient importance, held plea originally, and 
cauſe ſometimes in parliament, and ſometimes by per- 
ly commiſſioned to try that particular cauſe, And 
nity in the time of E. 1. was frequently delegated to 
of the king's bench. The cauſes, which called for 


— dinary cognizance, were generally the riots and tu- 
ue creat barons, who were too powerful to be correct- 


ordinary courſe of juſtice, together with diſputes about 
1, which were generally attended with great diſorders. 
ances of theſe are to be met with in Ryley ; and I 
the records of thoſe times, if they were looked into, 
uh many more. 


* tof William de Valence, the king's uncle, was of 
* -He, in right of Joan his wife, was earl of Pem- 
— claimed juriſdiction over the lordſhip of Haverford- 


ome other manors, which had been withdrawn from 


Y UB: (aid, by the late Queen Eleanor, who held the 
No { Haverfordweſt in common with Roger Mortimer. 


ty coming to the king upon the queen's death, Wil- 
alence preferred a petition in parliament, ſetting forth 
Et ſuper boc tradita fuit prædicta petitio, per præ- 
ini regis, Rogero de Brabazon & ſacns ſuis tenentibus 
us domint regis, ut ibi fieret, guid de jure & ſecundum 
mm curiæ fuerit fac. &c. Here, you ice, the cauſe in 
ſtance was aſſigned to the judges of the king's-bench. 


* upon inſpecting the petition found, that the earl's 
** erned the intereſt of other perſons as well as the king: 
uli © as it was neceſſary to have all theſe perſons be- 
4 urt, an extraordinary writ iſſued to the conſtable ot 
3 to ſummon all the perſons concerned. This writ 
beo able coram nobis ubicunque, &c. and teſſe R. de Bra- 

nin. Do not let any body conclude from hence, 
5 urt of king's-bench proceeded by virtue of their ordi- 
* tion in this affair. The whole record and the na- 
t tin euſe itſelf proves the contrary. The parties ap- 


body pleaded 3 and upon iſſue joined, writs of venire fac. 
/ WW: juſtice of Weſt Wales, to the biſhop of St. David's 
the ſheriff of Pembroke, and to the conſtable of Ha- 


\ This petition is in Ryl. Plac. Parl. 211.— DI Toa. 
vet ford, 
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verford, to return each of them twelve men to try the ¶ Ney withir 
prædict. Wil. & Jobanna poſuerunt & conſenſerunt, ent· iſſue 
ſitio pred. caperetur per homines de partibus predifiy, 
that the parties come in and plead inſtantly to the gene urn to the 
on. Indeed the whole proceeding is unuſual, and it grew ot 
the common courſe; and it is certain, that the l or ſuch 
could neither have ſent their writs into Wales, nor hence a 
ſuch a jury, but by virtue of the king's extraordinary i&c{ident of 
delegated to them, nor, as it ſhould ſeem by the em cbers in 
the petitioner's conſent, See Ryley 211. tien juriſd 
The caſe of Theobald de Verdun, lord of Ewyas ten ſom 
Welſh merchant, is ſtill more material to this purpo or moſt c 
ing arraigned at Bergavenny cram rege & concilio of Mut the he 
paſſes and contempts in læſionem coronæ, c. in ingiji So that 
triæ ſe inde poſuit. Upon this, as it ſeems, Theobald Mn a moti 
pleaded to iſſue coram ipſo domino rege & concilio, which bod plea 
was in parliament, and then the record was delive Von the ca 
Judges of the king's-bench to be tried. Et ſciend. oiicriminal 
judicium in prædicto placito poſſea coram ipſo domino rege er, is unc 
liament. c. redditum, prædici. Theobaldus per confuler ld ſeem 
judicium totius concilit committebatur gaolz, and his befor the ki 
Ry. p. 98. Thus the court of king's-bench tried the BW part of tl 
the pleadings and judgment were in parliament ; bi us to the 
ſtrong to ſhew, that the court did not in thoſe caſes Mur to be 
virtue of their ordinary juriſdiction.— The great caſe ba, the pre 
earls of Glouceſter and Hereford, Ry. 74. is of the ¶ and could 
- and is to be found in the records of the king's-bench, Meourt being 
upon the parliament roll. ; left to the 
In the caſe of William de Breouſe abovementioneiſſf the hight 
de Wogan, William Mortimer, and Walter HackiWcouncil of 
ſigned to try the iſſue, and return the whole into pl ſaving fo 
together with other proceedings, which had been Hill power 
the ſaid William de Breouſe coram auditoribus Fohami, hall her, 
ryngs, Willielma Inge, Rogero de Southcote, et Walterienfore hath 
ton, which auditors were commanded to tranſmit theill it is manif 
J. Wogan and his companions ; wherein it is to many cauſe 
that neither Wogan and his companions, nor any ol iMeſe cauſes 
ditors, were judges. MWiing's-beni 
Upon theſe caſes I muſt obſerve, that where the fuer juriſdis 
menced in parliament, and the iſſue ſent to the juſt od the kin 
king's-bench to be tried, they did not proceed by viiemnſclyes. 
own authority, and conſequently ſuch precedents ci and counc 


any force to eſtabliſh an ordinary juriſdiction. ned before 
is a good rule, that where the ſubje& matter of 
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| ly within the cognizance of that court, the mere trial 
ent iſſues will not give it original juriſdiQion in like 


urn to the council. Theſe great cauſes, after trials in 
nt grew out of uſe, came to be determined by the king 
|, or ſuch particular perſons as he aſſigned for that pur- 
d hence aroſe, as I gueſs, that great court of the coun- 
ſelident of Wales, which was inſtituted to keep the lord- 
chers in order, and to exerciſe as the king's vicegerents 
tign juriſdiction over theſe ſturdy ſubjeQs. And thus 
zonen ſome footing in criminal matters, they, as the 
of moſt courts, began preſently to enlarge their bounds, 
out the help of a Latitat thruſt themſelves into all ci- 


ing So that I find in the time of James the firſt, 1 Roll. 
bald Won a motion for a prohibition there, the judges allow 
which told plea in all actions at common law, as debt and 


yon the caſe under fifty pounds, in all cauſes of equity, 
criminal cauſes. When this court was erected, or by 
, is uncertain ; not by act of parliament, and there- 
ud ſeem by the king's ſole authority: and let the ad- 
fr the king's-bench conſider, that if Wales had al- 
n part of this realm, and under their power, how con- 
ws to the laws and privileges of this kingdom to ſuffer 
jurt to be erected without parliament, eſpecially as, in 
h the prefident's court of the North was created by par- 
and could not have been done any other way. 

dort being thus eſtabliſhed, there was but little buſineſs 
left to the king and council. Moſt cauſes, except ſome 
if the higheſt conſequence, were delegated to the preſi- 
council of all Wales. In the 34 and 35 H. 8. there is 


into lk ſaving for this court, and the words are, “they ſhall 
en haul power to hear and determine ſuch cauſes, &c. or 
Fobane: ſhall bereafter be affigned to them by the king's majeſty, 
Valte fore hath been cuſtomed and uſed.” 
it theiſß it is manifeſt, that the king hath been uſed heretofore 
to bt many cauſes to the preſident and council. Of what 
ny ol eſe cauſes were, I have mentioned before. This at the 
{Wiing's-bench may be ſure of; they were ſuch as fell not 
the ſui tir jutiſdiction. If they had, this court would preſent- 
\ julWMold the king he had no power to aſſign them to any per- 


lemſelves. Some Cauſes, then, were delegated to the 
and council : the reſt, which'were great and weighty, 
ned before the king and council, _ 

EE, us 
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Thus theſe two clauſes ſerve to explain each Other, hands th 
council is underſtood in its proper ſenſe, not to mean ie i; yet f 
judges, who, it is plain, had nothing to do in Wale, WF: of th 
great or ſmall caufes, except as above; but the pri writ neithe 
which was the proper judicature for theſe matters, ani Nun, but a 
tain to this day the traces of ſuch a juriſdiction in ne incon 
cauſes, and in the iſles of Jerſey and Guernſey.— Tos » Fortt 
add a very good political reaſon, why this reſervatin W.1res, th 
and weighty cauſes to the council was extremely pr]• ald have 
molt neceſſary at that time. For if you conſider, u before, 
acts of union the power of the. lords marchers ve For this 
ſtroyed, and that theſe great men, from being in (oi; is order 
vereign princes, were reduced all at once to privatnies ſhou 
there was great reaſon to apprehend this alteration mig ; purpoſe ; 
tended with tumults and inſurrection; and therefore n Wales 
fit, that the king ſhould reſerve to himſelf the hearing; tetimor 
termining of theſe offences, and not leave them to the ſame 
the common juries, or the inſufficient authority of the the cour 
and council. In reality, no ſuch diſturbance follow thence i; 
therefore, as it ſeems, the council had no occaſion tu of de ere 
this extraordinary juriſdiction, but all matters fell by dl, ſhall go 
der the government of the lord preſident and council. We full an 
To conclude this matter, the king's council are mee of this k 
other parts of this act; as when power 1s reſerved to the Wt laws, fo 
his council to alter and confirm ſuch cuſtoms and uſage ent in any 
as they thought expedient ; in which place it 1s ſcarce Wis not all. 
that the judges alone were underſtood by the council. Ny for Wa! 
the council is taken notice of in the 27 H. 8. ſ. 4. other ſtatu 
are deſcribed as a body of men, of which the judges ¶ near forty 
part; and that is in the clauſe before cited relating to Mor Durhar 
«© which directs, that the king's ſubjects within ther now tt 
* ſhall be obedient to the lord chancellor of England, UMlture for a 
«< juſtices, and others of the king's moſt honourable counaFking's writ 
— any one judge now, whether Mr. Evans had i ſpeak of i 
have been ſilent upon this clauſe : for admitting the kinWeral laws te 
eil to be the judges, this affirmative authority given to H. 8. to t 
urgent and weighty cauſes, does imply a ſtrong and ot one ſing 
negative, that it ſhall be exerciſed in none other but /aMis argumen 
and weighty cauſes ; and tho? he ſhould talk till dom it; and th 
will never be able to perſuade a man of common und:Whief juſtice 
that an action of treſpaſs for taking and carrying av and Made 
the value, &c. is one of theſe urgent and weighty caiſ 
does this clauſe retorted upon him yield an unanſwen oy 5 and 6 
ment againſt the juriſdiction. & iv fully rem 


EpiTos, 
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«ſtands this caſe upon thoſe two famous ſtatutes of H. 8. 
re is yet further evidence behind. — There is the expreſs 
ton of the act of parliament, E. 6. c. 10. that the 
grit neither had nor could run into Wales: nay, not only a 
ion, but an actual proviſion made, in the enacting part, 
the inconvenience which was occaſioned by this excluſive 
e. For this act, acknowledging the law to be as I have 
cares, that for the future proclamations upon the exi- 
uid have curreney in Cheſter and the Welſh counties; 
before, the writ could get no further than the adjoining 
For this purpoſe it was neceſſary to order, and accor- 
t is ordered, that, for the future, the theriffs of all the 
nies ſhould appoint deputies in each of the king's courts 
purpoſe z and there is a —_— clauſe to ſave all other 
zin Wales and the ſaid county of Cheſter. —The 5 Eliz. 
; teſtimony of the ſame kind; for this act, likewiſe re- 
| the lame manner that the queen's writ runs not into 
the counties palatine, and that a capias is not return- 
| thence into the court of king's-bench, provides, that 
tof de excommunicato capiendo upon a ſignrficavit out of 
y ſhall go into theſe counties for the future.— Theſe 
ne full and poſitive z not mere recitals (tho' even they, 
e men of this kind, would have their weight) but full and 
o the Wt laws, founded upon no other motive, and vain and 
ages Went in any other light 

carce Wis not all. The firſt ſtatute, that of the 1 of E. 6. pro- 


uncil. Ny for Wales and Cheſter; and therefore in the 5 and 6 
4- "Mother ſtatute * was made to take in Lancaſter : nay, 3t 
ges near forty years after, there was another ſtatute + to 
to Mor Durham; and both theſe make the ſame declaration. 
in ther now the force of this evidence. —On the one fide, 


ure for above forty years together declare and aſſert, 
counciſſ king's writ did not run either into Wales or the counties 
s hadi ſpeak of it as an inconvenience in particular caſes, and 
he kinWeral laws to redreſs the miſchief. On the other, from 
en to H. 8. to this day, except ſome very modern inſtances, 


by 


and Wot one ſingle caſe that affirms it does. 

but i argument, as ſtrong as it may ſeem, has one unlucky 
dom it; and that is, it has been already overuled, by the 
und:"Whief juſtice and the court of king's-bench in the cafe of 
— and Maddiſon t, a county palatine cauſe. Paſch. 11 
y cauſ 


boſ and 6 E. 6.—Ev1ToR, 

£,9,-EDiToR. : 

iſ is fully reported in Andr. 197. and there is a ſhort note of it in 2 
Eltron. | 


. 99 Geo. 


nſwen 


2 — ab ap re es 


LIEN 


——— 


| 
it 
1 
j 
„ 
| 


AGAINST THE JURISDICTION OF THE KING AN 


Geo. 2. The chief juſtice there takes notice of the 
drawn from theſe ſtatutes int his manner: There were 


ſays he, ©© ſome expreſſions in the ſtatute 5 Eliz. and otherſ 
and ſome time after he goes on thus: As to the exyre 


«« theſe acts of parliament, I take their meaning to be, 
„ king's writs do not run to the ſheriffs, they not be 


* king's officers there.” — Some expreſſions! as if they had 


by accident. An error of the clerk ſcarce worth taking ng 


Such flight regard does he pay to thoſe four acts of paj 
made with great deliberation ; and all concurring ink 
aſſertion, all concurring in the neceſſity there was of n 


law to ſend theſe writs into Wales and the counties g 


becauſe the courts had no authority to ſend them thither 
ſuch a law : and yet all the notice taken of them, is | 
them ſome expreſſions. ©* They ſeem to mean,” ſays he, 
* the king's writs do not run to the ſheriffs, they nth 


« king's officers there.” Indeed! Is not the ſheriff in tho 


ties the king's officer? How comes it then to paſs, t 
liable to an attachment for not returning the king's writ 
ſeems to be very hard dealing. One moment you fay, t 
is not your officer ; and the very next you lay him by 
for diſobeying the leaſt of your commands. 

But let this paſs. His lordſhip admits the writ could 
gone to the ſheriff, he not being the king's officer there; 
I agree with him, that moſt certainly it could not. I 
know then, who was the king's officer there ? Was the 
the earl, or the chancellor? Were they bound to exe 
king's writs or no? If they were not, then, for any th 
ſee, the aQs of parliament ſpoke nothing but the truth. 
were, I am at aloſs to find out, for what reaſon theſe 
made, and where was the inconvenience ? What could 
ſlature mean, by ſaying the writ could not go beyond 
adjoining county; and that many perſons had been 
this means, becauſe they had no notice of the outlaw 
in theſe exempt places? This was, it ſeems, a mere i 
Perhaps ſo. It is poſſible one act might have been m 
this miſtake. But what ſhall be ſaid to a ſecond, a th 
fourth, made at conſiderable diſtances of time, all dec 
ſame facts and ordaining the ſame remedy ? Thus 
blunder repeated from time to time for near fifty years 
lawyer in the kingdom could be found to ſet the | 
right in a matter of ſuuh conſequence. —But to exal 
expoſition a little further. The king's writ does nil 
fſheriffs, they not being the king's officers there. The fo | 
obſervation, if it has any, lies here: the king's writs 
the lord of the franchiſe before; yet they did not to 
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h as he was the lord's proper officer, and not the | 
and therefore an act of parliament was neceſſa- 2 
id the writ immediately to the ſheriff, —Obſerve now, | 

Durham cafe. You expect perhaps, that the 31 Eliz. I 
relating to that biſhoprick would have ordered the writ 


— — — — — —— 
— — 


Nt del eriff.— No. Quite otherwiſe :—the act ſends it to the || 
u rhis is a blunder of the firſt magnitude. His lordſhip | 
ng rofl ye upon the 1 E. 6. which ſpeaks of Wales and Chef- Ul 


that act, reciting that the king's writ in this caſe did | 
tothe ſheriff, enacts, that for the future it ſhall go to 
id forgot the caſe before him, which came out of Dur- | 
nd depended upon another act, the 31 Eliz. where the 101 
nd proviſion were different, and not one word was faid 11 
griff throughout the whole, Nay, what is worſe than all, ne 


ther 
| is 8 


ys he, es and Cheſter are coupled together in that act, upon 1'41 
y not Wis obſervation is founded, his Lordſhip, fixing his eye Il | 
in thoWrively upon Cheſter, took no notice of Wales, where 10 
iſs, are the king's immediate officers; which had it been 114 
z writ, would have proved this interpretation to be abſurd and | 
ſay, Me. But the truth is, his lordſhip wanted an evaſion ; | i 


e he was muſing attentively upon this palatine caſe, | 
Ipt his notice, and ſo he fell into this expoſition, which | 


could With as many abſurdities as can be contained in ſo few 1 
ere; - rms 
t. but one thing more to mention, and I have done; and | 

"as the chat altho” near two hundred years have paſſed over ſince | 

to ex:Wnd 35 of H. 8. was made, yet till _ lately, within | 

any tui or two, no ſuch action has been ever brought by any 


— * 


jo ſuch juriſdi ction ever claimed by this court. This 
ced by the attorney-general “, as indeed was every ar- 
could Ide uſed, with great ſtrength of reaſon. And ſurely it is 
nge, that ſuch a right of juriſdiction, if ſuch a right 
„ ſhould have laid dormant for ſo many years unheard- 
nexerciſed. In this caſe therefore, if in any, the rule 
on, that what has never been done ought not to be done 
5 truly applicable. For conſidering the ir. finite number 


utlaw 
mere |! 
een m 


- 


* —- 2 oat — 


rr e or 


„auß, where convenience would have tempted the ſuitor or | 

all decney to have tried their cauſes in the king's-bench ; con- ; 
Thus Woo that the courts themſelves (which have never, that it 

ears Weard of, been negligent in preſerving their juſt rights, Wi 
the r faulty on the other fide, in graſping at more than be- | il 

to exußß them) would have conſtantly encouraged the practice; 111 

es nl Nen perhaps they could not have poſſeſſed themſelves of Wi 

he for would yet Rom time to time have proclaimed their 

Writs! Pudley Ryder. — EDI Ton. 
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yon ejectments, which happen to be mixt actions, and 
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His words are theſe : ** But yet it has been thought 
rin caſe of eje & ment to plead to the juriſdiction, and it 
done in the caſe of lady Falconbridge. Trin. 3 G. 2.” 


book: now gone thro? this caſe with the beſt kill I am maſter 
tra. lIc&ing, from books and records, all the reaſons and 
s which I thought pertinent to this matter; 1 have en- 


| to ſhew, that the whole dominion and principality of 
om the time of E. 1. and before to this day, as well be- 
union as fince, has always in fact been, and ought ſtill 
"Hz out of the juriſdiction of the king's courts of 
er. f 
remain only ſome few objections, which ſhall be taken 
ce of, and-receive ſuch anſwers as they deſerve. —Theſe 
ps are arguments ariſing from, 3 
Incroachments upon Wales by the court of chancery. 
kcroachments by the court of exchequer. 
heroachments by the king's-bench and common-pleas 
ling proceſs of execution into W ales. 9 
Incroachments upon the palatine counties by all the courts. 
ed u That grand and famous engine of encroachment the cuſ- 
em dg calli. C 5 
ehrſt and ſecond, I ſhall only ſay, that theſe courts are 
it, and for a great number of years have been, poſſeſſed 
dition. —If you aſk how they came by it, and by what 
hold it; I ſhall anſwer, that they now hold it by ver 
lit, even by cuſtom and long acquięſcence. But as t 
dy which they firſt ſeized it, I il confeſs frankly 1 
thing of the matter: but when you ſhew me the origi- 
by which, under the pretence of equity, the court of 
has ingroſſed all the bufineſs of this | ingdom to itſelf, 
thereby not only all inferior courts, and ane with- 
u 
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be pig omittas into all liar juriſdictions; f 
peculiar juriſdictions; nay, uſurpin 
7. grand 2 itſelf, the court of Ling bench! I wil 
ber tertake to ſhew by what right they ſent their proceſs into 
Hat by ginally. In the mean time this ſhall ſerve for an an- 
ich ball, 07 ſufficient one it is for this purpoſe : that as ty- 


© in a courſe of time by ſufferance and conſent grow 
imate monarchies; even ſo the juriſdiction of theſe 


aua ich had neither law nor uſage to ſupport it, when it 


4 jan, have now by common conſent and peaceable poſ- 
_— OG acquired both; and if this will be any ar- 
1 of weight with the preſent king's-bench, it is very cer- 


A their unlawful uſurpation now will become a good rig ht 


imat. 
11 for 


conſequence in theſe days, as ſupplying the place of real 


ucceſſors an hundred years hence. I do not blame them 


OVER 
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for the Latitat, or the exchequer for the quo minus. þ 
ſay, the firſt invention of theſe tricks was neither h. 
juſtifiable. However, they are eſtabliſhed and muſt h 


tained, no matter how they ſprung ; for to endea the fourth 
time of day to ſhake apes ne nens, b 2 ready in 
minutely into their originals, would breed infinite mii ference 
confuſion. Yet if you confider, by what flow degrees: ſon is be 
riſdictions grew, and that at this time it is hard to ſay viii let the c 
commenced ; that they crept filently into practice, oi in a pal 
never queſtioned till after they had got the ſanction n. Co! 
ſupport them; you will find thoſe caſes very different i" "© | 
The quo minus is an ancient prerogative proceſs ; and! palatine 
debtor always was privileged for the ſake of the croy al or tranf 
there; the crown always was intitled to ſuc in any df i ion is Al 
notwithſtanding particular exemptions. Who can ſhen liſhed, t 
when this writ firſt iſſued upon a mere ſurmiſe, or who" without 
that man's name who was firſt arreſted by a Latitat wit all cauſe 
ing been firſt in the marſhal's cuſtody ? If theſe fictiai 

their beginnings been oppoſed and withſtood, I cannat ly, we ar 
ble, that the judges would have countenanced foi"* let him 
alſehood.— So much tor this objection, underneath prganſhire 
contained as ſhameful an argument as ever. was uttered and affirm 
of juſtice, and in plain words amounts to no more tha priſon. 
We have as good right to do wrong as other courts have ſond the 
will do wrong becauſe they have done it. d with a v 
The third object ion, tho? it furniſhes as much matter there will 
plaint as the former, is as eaſily anſwered ; nay, as it ſhould, f 
affords a very ſtrong argument for the defendant. The” do no! 
of ſending executions into Wales was ſettled in the end men tl 
Whiterong and Blaney, in 2 Mod. 10. and other baff. And 
juſtly, is another queſtion. But in that very caſe th and Strin 
were forced to own, that the rule of breve domini regis" as a 
in Wallia, tho' it did not extend to judicial writs of es e judgment 
wies yet true with reſpect to original writs.— But we are oliſh objeE 
that a Latitat is no original writ. I am fick of theſe nend him; 
The judges there, meant original proceſs in oppoſitionÞ® and will 
cution proceſs : and ſhall this Latitat, a fraudulent c impoſſible 
to ſteal juriſdiction, a lye from the beginning to the e be ſent all 
more privilege than the honeſt originals of the comme — * 
ion a 


But be it an original or not, what buſineſs has it in Wale 
court, in the laſt mentioned caſe, ' confined their opinion 
of execution, and none elſe were mentioned; and the 
rable reaſon then given to ſupport that judgment was the 
of the caſe, to prevent a failure of juſtice ; a reaſon, 
nothing to do in the preſent queſtion, for the defendant! 
in Walcs, as appcars by the plea, and might as well be 
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ij in this court. This was excellently urged by the attor- 
neral ; and therefore let the court remember, that in this 
ere is no defect of juſtice. 
the fourth objection, the caſe of the counties palatine, I 
ready in the courſe of this paper taken frequent notice of 
erence between theſe and Wales, and how unapt the 
iſon is between them, But if they muſt be compared to- 
let the court allow the plea ; for, that ſuch a plea would 
d in a palatine caſe, the court admitted in Chapman and 
on. Conſider further, that the queſtion here is not con- 
v ſome particular branches of juriſdiction, as it has been 
ralatine caſes ; it js not whether this court ſhall hold plea 
| or tranſitory, in real or perſonal actions; but the whole 
tion is at ſtake : for the rule, upon which this claim is to 
liſhed, that the king's-bench is not to be ouſted of juriſ- 
1 without expreſs words, when applied to Wales, will ex- 
pal cauſes, without leaving one ſingle inſtance to be ex- 


ly, we are told the defendant is in the marſhal's cuſtody ; 
at let him pretend as long as he pleaſes to be reſident in 
organſhire, the declaration, which cannot lie, denies the 
and affirms pofitively that he is here at London in the mar- 
priſon. This being ſo ſuppoſed, the defendant of courſe 
yond the reach of the Welſh juriſdiction; and then you 
Id with a very grave face, that unleſs this court keeps the 
there will be a failure of juſtice. Now, that a counſel for 
should, for want of a better, inſiſt on ſuch an argument 
is, I do not ſo much wonder at. But that thoſe grave and 
Ind men the judges ſhould lay any ſtreſs upon it, is ſcarce 
le. And yet in Jennings and Hankyn, Carthew 11. and 
and Stringer, Carth. 354. which were palatine caſes, this 
ent as a make-weight is thrown in, and much relied on 
W: judgment. The attorney-general in the argument called 
liſh objection, and gave it no other anſwer. And truly I 
nend him; for this pretence cuts up all argument by the 
, and will make all pleas to the juriſdiction in, all caſes e- 
nt col) poſſible to be maintained. By this method the Latitat 
be ſent all over the world; and it you can once lay hold of 
mmoi-'<ndant and declare againſt him, no matter where this 
of action ariſes, he muſt anſwer, 


_ „ — Jy —— . 


USE 


l Mr. ( 


Al 


I. O 


d is fre 


MSS. No 


iſter the f 
ams to thi 


ompoſed 


THE 


USES AND REMEDIES 


þy 


oF 


HANCERY. 


Mr. GEORGE NORBURIE. 


AND PRESENTED UNTO THE 


LORD KE E E R. 


id is from a manuſcript in the Britiſh Muſeum. See 
MSS. No. 4265. From the contents it appears to have 
ompoſed in the latter end of the reign of James the firſt, 
iter the fall of Lord Bacon and the promotion of Biſhop 
ams to the great ſeal. ] 
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BUSES and REMEDIES 


OF THE 


IGH COURT or CHANCERY. 


0 THE RIGHT HONOURABLE THE LORD KEEPER. 


AY it pleaſe your good lordſhip, now at your firſt ad- 
vancement to the high place of Lord Keeper of the Great 
England, to accept from the hands of a poore clerke of 
ancery this ſimple preſent, containing none other than a 
liſcourſe of ſome few things, which, in the time I have 
rained up and continued in the ſaid court, I have in the 
e thereof obſerved. Which I preſume not to offer to 
rdſhip, for any confidence I have in the merits of the 
reſented, or of my own ſkill, being the moſt inſufficient 
y others 3 but meerly out of an carneſt defire I have to do 
rdſhip's ſervice : holding myſelf in duty bound thereun- 
only out of the general reſpe& that every inferior mem- 
eth unto his head, but out of ſome nearer relation I have 
your lordſhip, by poſſeſſing one of thoſe offices whereof 
dſhip hath the patronage and gift, and which, next un- 
d and the King, chiefly dependeth on your lordſhip's pro- 


nnot be unknown unto you, how this favourable court of 
which is one of the higheſt courts of the kingdom, and is 
termed the ſecret cloſett of his Majeſty's conſcience, 
his oppreſſed and diſtreſſed ſubjeQts hope to find mercy 
tigation againſt the rigour and extremitye of his lawes) 
d many grievous complaints preferred againſt it in the 
| high 
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high court of parliament, ſome of which have approacks 
into the preſence of the king; and that many have been 
work by the parliament-houſe to diſcourſe and certify yy; 


THE AB 


prliament 
dave their 


grounds might be of ſuch complaints, to ſhew they might the cauſt 
dreſſed, amongſt which myſelf was one ſo employed. | what was 
cordingly I did certify in writing ſome things, which u , tf 
to be hindrances of the courſe of juſtice, and a grievan” the clic 
the people; and the ſame my writing was read both in the ou 2 
and lower houſe of parliament. And as then, by co 1 
ment, and by virtue of the oathe which I was enjoined to un 
the ſaid honourable houſe, I did not only mention { taking. 
things as they came into memory, which I conceived te who be 
of ſquare, leaving the reformation of them to their g Inſom 
domes ; ſoe now I do humbly and voluntarily offer un 1 hom bef 
lordſhip's private conſideration the beſt reaſons and motiy on made 
my capacity and experience will afford, how a reformat pfor loft, 
theſe abuſes may be wrought to them; that, as our g = po 
king in this parliament-tyme, taking knowledge how h Bs 108 
ſome manie of his graunts were to his loving ſubjects, |: re than 
of his bleſſed diſpoſition annihilated the ſame, and foe þ 2 
royall proclamation + hath, to his eternal honour, given M enacted 
ſpeedy redreſs to thoſe evils then could in a long time ha ws N 
effected in the parliament; ſoe your lordſhip, by that "ng £ P 
ſhall be here opened, and with conferrence of the chief Wer Kit 
of the courte, (men of great experience and integrity, te m time 
judgment and cenſure I ſubmit all that I ſhall deliver) fi — 
form the diſorders of your own court, and eaſe that hone bo _ 
and high houſe from being any further troubled therewith, 1 = 
I do remember, that, in the firſt parliament after the well ob 
entrance of our king into this his kingdom, nothing wa 1 b Fre 
complained of, or more troubleſome to the houſe, than 7 525 
at that time taken by the maſters of the chancery ; whic beds * 
the ſaid maſters did not exact of the clyents as a duty, b * 4 — 
what they freely and voluntaryly gave them, yet was f a 
grievance to the commonwealth not to be endured. And. parhamen 
upon, I Jac, 1. an act was made, that no man to wht — * 
cauſe was referred out of any of his Majeſty's f. The pi 
juſtice ſhould, under a great penalty, take any thi cn ep lor 
his report or certificate, directly or indirectly f. 1 rrp 5 
See 1 Ruſhw. 46, —EDiToR, — 
t The ad meant is the x Jam, 1. c. 19.— Eros, — 
a bill for add 
| vits in it, ww. 
ed, and the p 
—See Jour 
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rliament or ſithence “ no courſe was to take them away, 
Live their number leſſened. They took away the effect, 
the cauſe. | . 
| what was the ſequel ? Verily the partiament was no ſooner 
hut, the buſineſs of the referrences continuing as amply 
the clients for their diſpatch were enforced to give, and 
ters (whoſe laboures were ſtill uſed) were adventurors by 
jent be that which he voluntarily gave them, and by 
te received benefit: and ſoe they continued in the ſame 
of taking, till Sir Edward Phillips came to be maſter of 
;, who ſo handled the matter, that referrences were? medio 


ch It 
1evancy 
1n the 
y co 
ed to 
on ſo 


ed to Inſomuch as I have heard, the lord chancellor himſelf 

Ar ga, om before that time it was uſual to referr cauſes) upon 

* * on made unto him that a cauſe might be referred, gave 
Mou 


pfor loſt, ſaying, referrences are now taken away; and 
etcd another courſe in the buſineſs. Soe 4s that worthy 
of the rolls. by his wiſdome and actual performance, did 
ore than the parliament could bring to paſs ; for let acts 
ment and proclamations, how many and peremptory ſo- 
enacted and promulged, unleſs the cauſe be taken away, 
4s will followe, as here before have done, even to the 
ig and parliament, with continual complaints, ſo as to 
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Wiha hole kingdom with combuſtion. And as in the parlia- 
chiel am time to time many excellent lawes are eſtablifhed for 
1 Ma government of the commonwealth, ſoe alſo in our court 
ver) 1 cerie many good orders have been made; fuch as are 
— tely "ubliſhed by the lord St. Alban's, which of them- 


if well obſerved, may ſeem ſufficient for the — 
burt; and it were too much bouldneſs and temerity in 
ake upon to ſet down any other or better. But the ſcope 
of what I ſhall'now declare is, and of that any other that 


er the 
ng * 
than t 


; = will in this argument ought to be, to ſhew, what the 
« 2 r, which, notwithſtanding thoſe good directions, have 
, Anil parliament of the 18th of Jam, 1. there was much diſcuſſion about the 
o whilfchancery, and more particularly about the maſters, and their fees and 
y's ms. The proceedings on this head in great meaſure originated from the 
1v thi” ainſt lord chancellor Bacon for corrupt practices, which were natural. 

eu with inquiries into the ſtate of the court over which he preſided. The 
1. ce was a beginning of various meaſures, with a view to a reform and new 


ol chancery 3 and amongſt other ſteps taken for this purpoſe, the com- 
td a privy-ſeal obtained by the maſters for fees in references to them a 
and appointed a committee for drawing a bill to regulate chancery ; af- 
a bill for adding two aſſiſtant judges to the court, and leſſening the ex- 
vits in it, was brought in and read for the firſt time, But here the buſi- 
d, and the parliament was afterwards diſſolved without any new law on 
—Sce Journ, Comm, for 1620 and 1621; and the Debates of the Com- 
theſe two years, but not publiſhed till x766,—-ED1ToR, 
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created ſuch charge and vexation unto the people, and q 
againſt the court, and by what means they may be cithe 
aboliſhed, or at the leaſt ſoc qualified, that from henceſo 
become leſs nocive and pernicious. Which, not to det 
lordſhip with tedious circumſtances over-long, I concei 
principally three : 
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I. STRAINAGE oF AvTHoORITY of the court beyond 
mits in matters of judicature. 


II. IMmpuUNniTY OF LIT1IG10Us PERSONS. 


III. Dizitrory PROCEEDINGS. 
altho' this 
an to ſhe 
te not; 
leave to 
from mi 
of this ce 


Duibus fi obviam eatur (as I make no queſtion, by G 
ſiſtance) the court eaſily may be cleared from the in 
layd upon it, and remain, as indeed in its own proper i 
is, a gracious court as any country in the world cant 
And foe with yr Lordſhip's honourable favour and 
in all humilitye, I proceed to ſpeak of the things which 
propounded. | 


| Matter 
I. AUTHORITIES OF THE CHANCERY, 


hing the a 


Firſt, it cannot be denied, but that the boundleſs powercery, I! 
chancery, in not having rules and grounds written anders of fi 
ed unto it in what caſes it ſhall give relief, and in whatMily to be 
the cauſe of much diſcontent and diſtraction to the kin ariſe fre 


jects, and clamours againſt the lord chancellor; for nen, who 
in ſcrinio pectoris, and not in written lawes, whatſoever Nniencies c. 
determine will by the one fide (ever partial in his own relief ; w! 
thought to proceed out of ſome humour, favour, ſpleene, ¶ I will not 
ruption. And although, in caſe when the charges ſhall¶ think it be 
trivial (as I doubt not but moſt of them are) the lord chat their adv 


ext her 
troubled a 
ings betwe 
rpoſe are 


or judge of the court, being a perſon of eminent place, 
ly virtdicate his honor and reputation from being blem 
ſuch unjuſt proclamations ; or if perchance he ſhould at 
erre in giving an unequal ſentence, he cannot want 


enough to palliate ſuch his miſdoings, by reaſon that H pz: 
be charged to have tranſgreſſed any written law, ordeWexempt tre 
ſtruction, but may anſwer, that he did according to Wer debt or 
ſcience, and to the beſt of his underſtanding and knofcnancellor 
yet muſt it needs be a great griefe to a good mynd to {eel torteited a 
ſeated in ſuch a place, wherein it will be very d friculWcould mak: 
molt ſincere and judicious man living ſo to acquit hinWhoned ther 


what occaſions will be taken many times, even d parte 
biliter calumniandi. 
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fore it were tor be wiſhed both for the good of the judge, 
ſatisfact ion of the people, that, ſeeing the ſuits in chan- 
beyond that ot former ages are grown ſo frequent, and 
ſo valt as it is, that all men ſeem now to have conflu- 
reunto, on conferrence with the reverend judges of the 
\me ordinances, rules, and inſtructions were Feviled, if 
poſſible, both for reſtraint of the multiplicitye of idle 
re, as alſo for the better directions of the lord chancellor, 
dmeſne himſelf in thoſe that ſhall be depending before 
eing the old rule muſt ever hold true, that the common 
beſt governed where leaſt is left to the direction of the 


tho' this be a point too high for a mean clerk to level 
an to ſhew where relief ſhould be given in the chancery, 
te not; yet I beſeech your lordſhip, with patience, to 
leave to relate unto you what I have heard concerning 
from mine elders, men of great experience in the pro- 


of this court, and what I partly know by my own expe- 


Matters properly relieveable in the Chancery. 


ing the affirmative part, what matters are relieveable in 
MWacery, I have heard they muſt be one ,of theſe kindes, 
ters of fraud, truſt, extremity, or caſualty ; or elſe 
tly to be dealt in here. For almoſt all others, beſides 
xe king ariſe from the remiſs, careleſs, and negligent deal- 
en, who having precipitated themſelves into. ſome great 
niencies come with open mouths into the chancery, 
relief ; wherein how . they ſhall be thought fit to be 
will not preſume to determine. Doubtleſs many wife 
think it better to ſmart in ſome meaſure for their Follies, 
rd chat their adverſarys, happily honeſter men then themſelves, 
ace, Me vext here with a tedious and expenſive ſuit, the court 
troubled as it is, and the courfe of honeſt careful and pre- 
ld at Wings between man and man ſhould be inverted. For to 
rpole are bonds made with penalties, leaſes with forfei- 
Win p2n:&, and clauſes of re-entry, if the wilful violators 
 orderWHexempt irom all puniſhments, and who will take care to 
g to Wer debt or rent? I have heard the late honourable and 
d knofFſcnancellor lord Elleſmere ſay, that he would not relieve 
forfeited a bond, unleſs it were in caſe of extremity, or 
could make it appear-that by ſome accidental means he 
loned thereunto; and if he did help any, the party here 
complain- 


it ht 
parit 
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complaining ſhould pay all the defendant's charges, bo 
common lawe and in chancery, (if he were able) ift 


THE A 


| general 
ath riſen | 


cauſe. Whereas of late much lenity has been uſed ts Wed by gr 
tors, ſo that many, after four or five years ſuit and the cour 
this court, were glad to go away with their principal {hand gre? 
either coſts.or damages. | lice of oth 
| requie dur i 
Matters not relieveable in Chancery. x or ſcand 
relief ; fo 
And touching the negative part, wherein the court (iy the law 
relieve, although the nameing of the affirmative exch e relievec 
nigh all others; yet I will give a touch of ſome of then nd not t 
by report I have heard are not to be holpen in the chandWt 2 wide 
namely, ! 
All cauſes, wherein the common or civil lawe affoyMaſtance 
medy. , relieve 
All matters, that are againſt a ground or maxime{MWyraiſed | 
common lawes, or againſt ſtatute-lawe. mation) w. 
All titles of land, common titles, &c. te overthr 
Purchaſors or heirs againſt a ſtatute, recogniza rocation, 
judgment der a valuable conſideration ; a whereby 
a woman's dower where ſhe never acknowledgeda fine" tot «t i 
A debt without ſpecialty againſt an executor, un vt to per 
in very ſpecial caſes. kg, that h 
Leaſes and bargain paroll, verball promifes, and vii * : had 
cupative. nd if thy 
Promiſes and proteſtations to give or grant any thi pmon's © 
trary to a will or deed in writing, or over and ab man, 
which is in the ſaid will or deed contayned. end in t 
Averments contrary to a deed or article in writing. 11 2 
Contracts for procuring of honourous marriages, b 
| Offices, &c. | Il. IMU 
Annuities out of lands againſt a purchaſor or heir, - 
there was noe attournment. touching. 
A lord of a manor againſt his tenant touching cu (gent to 
fines, ncellor is 
A ſurety from being lyable to the payment of all iſm ca, 
coſts and damages, as far as the principal. Fully mo 
Noe man againſt his own act and deed, promiſe, I and cox 
nant, not obtained by fraud, or done in ral = Way $0 
And many other things, ſome of which are contain tenceth 
laſt lord chancellor's fifteenth ordinances *. 1 


® Lord Bacon's ordinances in chancery are meant.—EpITos. 7 
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} generally this hath been obſerved, that all the ſcandal, 
ath riſen to the courte and judges thereof, hath been oc- 

| by — relief to pleaſure friends farther than the 
{the court will bear, and thereby alſo to ſhew their au- 
and greatneſs 5 which cannot be done but by the great 
ce of others and danger to themſelves, for quod caret al- 
requie durabile non eff, And never or very ſeldom any 
r or ſcandal hath grown to the one or the other, by de- 
relief 3 for who can juſtly complain, if he be ſent to be 
the laws of the realm, againſt the extremity whereof if 
e relieved, it is upon weightye and important confidera- 
ind not to be extended to every wretchleſs and wilful per- 
ta wide gate ſhould thereby be opened to all licenti- 

5 2 


d to 


nd che 


cipal 


nſtance but one of the particulars before remembered, 
, relieveing of ſureties and others by bills of conformity 
raiſed be God, condemned by his Majeſty's gracions 
ation) what prodigious miſchicfs have enſued thereupon ? 
tc overthrow of all commerce, and bringing in of jeſuiti- 
rocation, For a man's bond under hand and ſeat is his 


n; rbercby he teſtificth before all men himſelf frmiter teneri 
la fine foto et in ſalido, which belike was with a mental reſer- 
ir, uni dot to perform it, but to evade it by a ſuite in chancery z 


hg, that he is but a ſurety. True: thou art the butt that 
t at : had it not been for thee, the money had not been 
nd if the other faile, thou muſt abide the ſtroake ; or 
pmon's .caveat to take heed of ſuretiſhip could undo or 
no man, that would but prefer a bill or were able to pro- 
end in the chancery. 


and vi 


ny th 
and abe 


iting. , | 
Sen u IMPUNITTIE OF LITIGIOUS PERSONS. 
* 11 Ats | 
= touching multiplicity of ſuits, which groweth by being 
gent to litigious perſons, . that order made by the laſt 
ncellor is worthy to be remembered; that ſuch, as have 
abilem caufam liti gandi, ſhall pay utmoſt coſts to the par- 
gully moleſted *, which well obſerved will cauſe fewer 
, and conſequently leſs incumbrance to the court. 

r way to prevent bad ſuits will be, to cauſe every one 
lmenceth a ſuit here to proſecute the ſame to hearinge, 


ing cu 
of all tl 
"miſe, ( 


ontain 


See No. 54, of Lord Baccn's Ordinance,,—Ev1Tor, 


G g and 


Erro. | 
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and that by ſuch a tyme, at his peril (except in the me 
the parties do agree), or elſe the cauſe to be diſmiſt wit 
This is the courſe of the common law, whereby the 
(which is the firſt proceſs) directed unto the ſheriffs, run 


bill; wh 
nſwer, g 
ently ove 
him to g 


this condition: Si (the plaintiff) fecerit te ſecurum di cui his lee 
froſequendo, tunc ſummoneas defendentem, quid fit coram Ji ndiculou 
noftris apud Meſim. tali die, Sc. And there be plegii as the 

do upon every declaration; which, tho they may now Wk ſuit, is 
matters of courſe, and no ſuch ſecurity is given in detii ere the de 
ſheweth, that, d principio, the common lawe, whick is High hand 

ed upon reaſon, did not think it fit, that any man Y not to 
ſummoned or troubled, unleſs caution were firſt given ¶ Mor of ot 
cute the ſuite, that ſo the defendant in them might harte wrong 
pence, if he were unjuſtly vexed. And I have heard, tion. —B; 
is a ſtatute ® that noe bill ſhould be preferred in changer of ſuch 
upon ſecurity firſt put in to prove the ſuggeſtions of May be of 
which praieth the lord chancellor to grant him a ſubpanaWetive of 
the defendant. Howſoever it were, the rule aforeſaid wil; and cler 
as good, by preſcribing either a certain tyme for ever ird that d. 
to procure a hearing in, or that practice of Sir Edward fr. anf 
who, upon the making of it appear unto him that the Wig bad ca; 
had neglected proceeding but one half term, uſed to bilffthe court, 
cauſe quite out of the court“ # # # * | ot our Zea 
; 80 precious y 

Paucity of gaod Cauſes. * degenerat 

4 TS ers thereof 

Moreover it is to be obſerved, that of ten bills brouWnleſs they 
this court, hardly three have any colour or ſhadow of ¶ of the peo 
plaint. The reſt are found omni fundamento carere, Ile contrar 
exhibited either of malice, or out of a turbulent humeuWlls, no mz 
with too many are poſſeſſed, or elſe to ſhelter themlſelvfſhr the ſo 
while from ſome eminent ſtorm. Wherein as many Mute the ſa 
remedy proves worſe than the diſeaſe; ſo if they wereWh hom it 
ced, as aforeſaid, to 'come to the touch (that 15, to Way, many 
where their nakedneſs will ſoon appear), and there-Mimiſs then 
cauſes be frivolons, were to be well laſhed with coſt lertake, the 
make them, and others from their examples, more ¶ined ſo mu; 
they trouble their neighbours and the coutt ſo idly as t rendered ; 
or what a miſerable thing is it, that the plaintiWeer into the 
bring the defendant from the fartheſt part in England ſo cauſes; 1 
= at d e not ton ſæ 
* The ſtatute pointed at is 15 H. 6. c. 4, In a note upon a pee come to n 
I have had occafion to expreſs a doubt, whether this is really a ſtatute; burt, and t. 

ſerve that whether it is or not, it has been long unattended to in pt , 

before p. 348,——Ep1Tos, ong delay 
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ill; which done, he will, perhaps, quarrel at ſome part 
inſwer, get it referred to a maſter of the chancery, and 
ently over-ruled for inſufficient ; and ſo having vexed 
him to great expences, leave him in the end to wipe his 
his ſleeve for any recompence he ſhall get, be the cauſe 
ridiculous! + -- | | 

2s the plaintiff, if he be found to have commenced a 
h ſuit, is thus to be puniſhed ; ſo reaſon doth require, 
ere the defendant hath kept the plaintiff from his right, 
gh hand, either of manifeſt fraud or violent oppreſſion, 
o not to be ſpared, but ſeverely puniſhed, and chaſtiſed 
nor of others, by cauſing him to make reſtitution to the 
the wronges that he hath offered. . 

tion, But ſome may ſay unto me, ** to give ſuch inti- 
n of ſuch ſtrict courſes to be held with ſuitors in chance- 
nay be of evil conſequence, in eclipfing the glory and 
ative of the court, and diminiſhing the profits of the 
and clerks thereof, yourſelf being one; and it is an 
ird that defileth his neſt.” * 5 
.I anſwer, If it were fo, that by fomenting and 
ng bad cauſes, ſome profits might accrue unto the offi- 


ot our zeal of juſtice and the love of our dear country to 
precious with us than-our own private .gain ? Or ſhall 
degenerate as to think, that this honourable court and 
ers thereof cannot ſubſiſt and maintain their flouriſhing 
Winleſs they be holpen and ſupported by the ſpoyles and 
of the people? Farr be it from me ſo to think. Nay, 
he contrary ; for when Sir Edward Phillips was maſter 
ls, no man living, I ſuppoſe, could deviſe more ſtrict 
Wor the ſcourging of wrangling ſuitors out of the court, 
ute the ſame with greater dexterity than that worthy 
th whom it was familiar to diſmiſs twenty or thirty cauſes 
lay, many of them on their own counſel's motion, and 
miſs them that they never ſtirred more. And yet, I 
lertake, the officers of the court will acknowledge, they 
ined ſo much as they did in his time. And the reaſon 


y As th rendered ; for he ſuffered not his ſheep to run aſtray, 
plaintWer into the wilderneſs of endleſs. perplexityes ; he re- 
land e cauſes; nor gave days to ſhew cauſe, whereby the 


e not tonſæ only, but excoriatæ et fere laniate, before 
1 a pteaſſe come to maturitie: but he hooked them to the fould 
vurt, and there kept them till the day of triall, which 
long delayed; whereby it came to paſs, that whole 

G g 2 mul- 


the court, yet What are we to the whole kingdom? 


— — — 
— — —— — — — er — — — — — — 
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g — 2 


multitudes of ſuitors flocked into the court, knowing f 
Juſtice to be had with expedition. Whereas of late ye 


are glad de ſui vite detedere and to fit down with mud 


and opprefhon, fearing there by ſtirring to be no whit) 
or elſe, belike, to be ſmothered amongſt the crowds and 
of ſo many wrangling companions, and their babblj 
ſuch as the court at this prefent hath almoſt noe other. 


III. DILITORY PROCEEDINGS. 


The third and the laſt is DIIITORY PROCEEDING 
befote I venture to ſpeak of, it behooveth me to ſhey, 
proceedings of the court ate, and within what tyme : 

the courſe of the court may come to a public hearing, 
ſequently a final determination. 0 


Ordinary Proceeliings of the Court. 
Firſt, all men k 


ow the proceedings of the coutt to 
and familiar. | 
The plaintiff prefers his bill, and the defendant is tot 
anſwer within eight days after his appearance; unlefs u 
made of his age or impotency there be obtained a comm 
take his anſwer in the country, or he appear and maket 
he cannot anſwer without peruſal of writings or conf 
with perſons remaining in — when he hal 
till the next term following to anſwer. This once t 
returned, the plaintiff may inſtantly feply thereunto; 
defendant, being ſerved with proceſs a rejungendum, 
ther rejoyne or loſe the benefit of rejoining within oth 
days, and then examine witneſſes, either by commiſi 
court ; which being 1 the catiſe is at hearing 
This may be per ed in moſt caſes within two 
terms, and within five at the utmoſt, be the adverſe pi 
ſo perverſe or refra ctory. 4 
ow then cometh it to paſs, that this hononrable co 
be traduced as it is, and have fo many fowle aſperſion 
upon it, as to he termed a dilitory court, where a fuit 
longer than a ſuit of pzrpetuarza or a ſuit of buffe, into 
poor ſuitors, coming like a ffock of eep to -a buſh for 
are there more wett than they were in the open field; an 
' buſh will not part without a fleece, and out of which th 
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e noate they came in, pittifully complaining ; and ſuch 
ile reproachey ? 


Motions chief cauſes of delais. 
your lordſhip know the reaſon, and who are cauſers there · 


— inſwer in a word, Councellors; for well necre with * 
them nothing is more familiar, than ſo ſoon as the bill 


ited, preſently to ruminate upon ſomething that may be 
and whether it tends promovere or not, he is at no loſs. 
he chance to get a new order, they he thinks he hath 
great exploit, and bound the poor clyent to him for ever. 
xt day he is overthrown, Yet will he not ſo give it over, 
will make more work for himſelf and his adverſe plead- 
d like a wanton builder, diruit, ædiſcat, mutat quadrata 
, till his clyent bath ſcarce a round ſhilling left in his 
For what can a judge grant before proof made, unleſs jt 
ne of the caſes hereafter named? As St. Jerome faith, by 
ment not drawn from the ene eadem facilitate con · 

qui prabatur; for all that is built upon ſurmiſe and al- 
is as ſoon overthrown as graunted. 


he pleader will ſay, he endeavours to give his clyent's 
nake bort cutt, and to ſet him ſpeedily on ſhore from the tem- 
r conflenſuing danger and charge. Alas, how oft have we ſeen 
welve orders in a cauſe, and perhaps half as many reports 
tearing | Coſt they nothing ? And le upon the 
of a grave and judigious cquncellar, all is overturned or 
as impertinent, and the plaintiff ordered to proceed to 
ies, and foe to hearing. For. accellerating of cauſes, 
ing of expences, ſurely it had been better there to have 
here they laſt ended, and happily your cauſe had been 
nany years before. 


it may be demanded, how the importunity of councel- 
d their needleſs motions can be preyented ? I anſwer, 
re but four things, that an advocate can pretend to be 


for any motions before hearing. 


into i ; 

ſh for Grounds of metions examined 
d; ol. .. : = 

ch the taieing of ſuits at law upon bonds 

= dettleing of poſſeſſion. = 


Stay of committing waſte. 
Amending the defendant's anſwer, 
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All other petty motions, as touching diſcharging or pn 
of contempts, — of dedimus potęſtatem, renewing 
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ſwer to | 
damages 


ſioners, &c. if they cannot be reconciled by their in by the 
amongſt themſelves, may be, and are moſt commonly, Mer with 
by petition preferred to your lordſhip or to the maſter oft Philli; 
grounded upon ſome certificate or affidavit, or by the maſteMthe mon 
rolls himſelf upon motion made by the attorney or ther there wit 
or by him referred to ſuch attorneys as are not towards the 
without any great charge to the elyent or trouble of the c 
7. Staieing of ſuites at law, d touchi 
3. ä and ver 
True it is, that, before the cauſe can be brought to Mn ſay, th 
the plaintiff may be oftentymes tried at lawe; or if a ö ¶ Me conti1 
judgment be had againſt him, it is a great inconveiſÞcfore or 
Therefore the court, to prevent the ſame, uſeth to grau be prov 
junction to ſtay the ſuite at lawe, touching any mate use. 
ce of in the bill, till the cauſe be heard, and the co 
urther order; and this may be done either before or , again 
ſwer, as the cauſe ſhall require. poſſeſſio 
| | s of the 
Injunfiong before anſwer. the court 
Sh | reſtore hin 
Tf it be before anſwer, it muſt be upon one of theſe Milibited, 
appearing by affidavit, as in the lord of St. Alban's 2 
nance, v1z. that the defendant being perſonally ſerved Wd for cont 
ſul pœna appeareth not, or having appeared fails, to aun; for wh 
the time prefixed, and fo incurrs an attachment for H If his t 
tempt 3; or maketh oathe he cannot anſwer without ſight Mught, it 
ing, of conferrence with perſons remaining far off, to defies of land 
plaintiff, or abſents himſelf that he cannot be found to Ween in po 
ed at all, and yet by his attorney craftily proſecutes ſuits ids a leaſe 
In this caſe, to meet with the defendant's'contumacy ang ſome verb 
as aforeſaid, the court hath no better way than to grant a it is a goc 
Tawe by injunction till anſwer made or the court take I hurt can t 
order. Vet this is Teldom' granted, without ſome taſt e a lord of 
the ſtate of the cauſe ; for ſome cauſes are ſo frivolous, ticent or by 
on the very opening little reaſon will be found to grant anWant for n 
in favour of them, and the court may be greatly abuſed, ¶ caſual me 
cauſe carried away in a clowde of generalitys, where ti ſmall tre! 
culars are not inſtanced. —_ 0 
| 1 plaintiff hat 
Injunction. Mer anſwer. of lawe) G 
And for injunctions after anſwer, they are uſed to bei ag his poll; 


ypon ſome matter confeſſed in the anſwer, or otherwile 
ing by direct proofe or good inducement. And if it 1s 
of a ſuit upon a bond, all the principal money, al 


nd yet in tl 
paid to th 
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g or ver to be behind unpaid, is to be brought into the court 
wing offd:mages after 20 marks in the hundred, from the tyme 
their Min by the condition of the bonds it ſhould have been paid, 
only, er with coſts, before the injunction be ſealed. And Sir 
ter of Hd Phillips his courſe was, that, if the defendant would take 
e maſteſ the money coſts and damages ſoe brought in, and reſt ſa- 
or their therewith, then the matter was at an end. 

rds the 


the on 2. Settleing of poſſeſſion, 

d touching poſſeſſion of houſe and lands, it is a tender 
and very warily to be dealt in, And I have heard learn- 
ht to Mn ſay, that no man ought to be removed from his poſſeſſion, 
if a re continued in his poſſeſſion, againſt a legal courſe, ei- 
aconraiicfore or after anſwer, under pretence of equity, until his 
o grant be proved and decreed for him upon the full hearing of 
matte uſe. 

the co | 
e or , againſt a /egal — for if a man be forcibly driven 
poſſeſſion without order of law, pendente lite, then, if the 
s of the peace adjoining do not preſently ex officio reſtore 
the court, upon affidavit of the manner of his expulſion, 
reſtore him to ſuch poſſeſſion as he had at the time of the 
theſe Whibited, till he be lawfully evicted, 


n's 22 


ſerved Wd for continuing any in poſſeſſion there is almoſt as little 
to aui; for why ſhould any ſeeke protection here againſt the 
for H If his title be good, he is ſure to ſpeede well at lawe ; 
ſight Wught, it were not equity but iniquity to ayde him, 


les of lands are not here determinable. To alleadge that he 
been in poſſeſſion theſe many years, ts frivolous. It may be 
ds a leaſe for years determined, or for lives that are dead, 
ſome verbal promiſe, which, if made upon good con ſidera- 
it is a good plea at law. If it be not ſome of theſe things, 
hurt can the lawe do him, unleſs it be in caſe of extremitye, 
ea lord of a manor will not admit his copy holder coming in 
ſcent or by ſurrender but upon unreaſonable fines ; or where 
ant for miſtaking the day of payment of his rent, or by 
caſual means, failes to pay at the day, or hath committed 
ſmall treſpaſs, which, in ſtrictneſs of the lawe, tends to 
orfeiture of his eſtate ? In this and ſuch like caſes, where 
Jaintiff hath an eſtate in being (though avoidable in ſtrict- 
of lawe) God forbid but this court ſhould help him in pre- 
ag his poſſeſſion, ſeeing he is no where elſe to be holpen. 
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nd yet in the ſaid caſes alſo the rent arrear and accrewing is 


„ alle paid to the lords or owners (if he will accept it) or elſe to 


* be ke 
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be brought into the court, there to remain till hearing, y bew goo 
the tenant to be ſuffered to keep poſſeſſion of lands and \ was gro 
and ſo to hold his landlord at play with bis own money, \ affidavit 

pie t time V 

3. Stay of Waſte. th corn u 

: ; . eaſt to ſhe 

The third cauſe of motion before hearing may be todefMheard at ls 

of waſte, committed in felling of timber or fruit trees, ¶M Mt our pol 
down of houſes, tearing up of meadows, or the like. een better 
RS | | ntions fo 

This may be the moſt ſafely granted of any thing; f i ſurm 
for the good of the common wealth, and no way hurtful Wi; done, a 
man's private, unleſs it be to reſtraine a lord or owner de and 
ling ſuch woods or taking ſuch benefit as he hath reſervedfje ſpent a 
himſelf in leaſe, or which otherwiſe do properly belong unt 4. 
and whereby the faid tenant hath nothing to do. aft of t. 
lemurrers 

This ſuit at law and waſte being ſtaid, and poſſeſſion i touching 
by injunction adviſedly and not precipitantly and timer hath giv 
granted, with ſuch cautions as in lord St. Alban's orders are 4 
fer down, which may be done by one only motion, there ei be leavet! 
no reaſon to trouble the court any more in that matter till Nyaſters by 
ing, eſpecially if a clauſe be inſerted, that the matter ſui and man: 
heard within ſuch a time as the court ſhall think fit. en taken 


t, aſk : 


Injunctions I am ſure the lord Elleſmere (of worthy memory) as Hum, it w 
once grant very circumſpect in granting theſe things, ſo once granted ii to be ove 
if — o be were unrevocable with him till hearing. And if any were {of ſo plain 
dilſolved. ſy as once to overthrow what he had ſettled (as none thatMeeption ; 
| well acquainted with his grounds would) his anſwer wayſomplain, 
The injun&tion is ſealed, or there is an order already ta ed upon 

« it, the cauſe ſhall be ſhortly heard; and if then the court Wrendant's 

c percetye you have been wronged by that which hath Hen make 

Dares to 4 granted, you ſhall have full recompence.” Much leſs t which 
ſhew cauſe. his manner to give any time to ſhew cauſe, in theſe or almoliGht's breaf 
any caſe, well knowing, that giving days to ſhew cauſe hy then 

loading and peſtering to the court with bufineſs, and an ini honoural 

able charge to the clyent. And it were better for a judge ihe court 

tutely to deny the motion, which he uſed to do; and thenſiſee truth 

pleaders will learn to come inſtructed with ſuch matters vers pen 

make their motion unreſiſtable, or elſe keep ſilence. | - hear 

burle abo 

dealt with a clyent not long ſince, that had an injundſſ his exce; 

for poſſeſſion of his lands. His adverſary moved by a gf of the 
ecuncellor to diſſolve the ſame, It was granted, unle's hip reac 
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ng, i ew good cauſe to the contrary by a day, albeit the 
ds 1 was grounded only on a mean ſuggeſtion, nor verifiable 
icy, WH affidavit, certificate, or other evidence in the world. 
u time we had four hundred acres of land ſowed by 
th corn upon the ground wett. We attended fix days 
-ift to ſhew cauſe, which coſt us 10]. at the leaſt. e 
eard at laſt and ſhewed cauſe, which was eaſy to do, 
t our poſſeſſion. But was not this a great miſery ? Had 
een better to have ſent him away with his anſwer, faying, 
n&ions for poſſeſhons are not to be diſſolved till hearing 


to deh 
des, vj! 
e. 


g; bare ſurmiſe”? This had been honourable and juſt to have 
rtful Wis done, and then had we faved our 10l. and a great deal 
er fue and diſtraction, and the other party 5 l. at the leaſt 
ecſervel de ſpent and got nothing. 5 


g unto 4. Amending the defendant's anſwer. 

aſt of the cauſes of motion is, for the over - ruling of 
{emurrers, and inſufficient anſwers. 

| touching demurrers and pleas, the lord viſcount St. 


hath given good directions, as by his ordinances may 


he leaveth the conſideration of anſwers to be performed 
maſters by way of referrence, which is a very chargeable 
and many ways pernicious to the clyent ; for a courſe 
en taken of late, that if a defendant's anſwer be reported 
t, aſk almoſt what order or injunction you can deviſe 
him, it was preſently granted, And this caufeth many 
to be over-ruled, And to ſpeak truly, what anſwer can 


er till ' 
tter fu 


7) as h 
*ranted 


were (of ſo plain and direct, whereat cavilling ſpirits will not take 
ne thatception ; touching which I have heard the lord Elleſmere 
ver waiomplain, ſaying there was no reaſon defendants ſhould 
ady tak ed upon their oathes, the plaintiffs being at liberty. For 
e court Wfendant's anſwer be iſſuable, why may not the plaintiff 
1 hath Won make proofes, and proceed to Ling without more 


h leſs v 


or almoWnt's breaſt that hath not been manifeſted by proofes, the 


cauſe May then examine the defendant in open court, as I have 
| an ini honourable lord often do, where, in the 
judge the court and preſence of ſo many grave and judicious 
nd thenWere truth hath been diſcovered by a few queſtions than in 


tters vers penned by a judicious lawyer. 

do hear your lordſhip intendeth to take a moſt honou- 

urſe about theſe referrences :—to cauſe the plaintiff to 

his exceptions to the anſwer in writing, together with 

by a of the bill and anſwers to one of your ſecretarys, that 

| =y ſhip reading the exceptions and the point of the bill — 
0 anſwer 


| injun 1 


t which tyme, if any thing ſhall be found to reſt in the; 
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anſwer ready marked out for you (which was the c 
Edward Phillips held) you may preſently judge, whey 
anſwer be ſufficient or not; which, altho* it would het 
ſome at the firſt, yet if you ſend them away to ſhew prooſe 
out feeding theſe cavilling humours, they will ſoon becy 
cumberſome, 


THE AB 


$, and to 
perjury C 
his that h 
rce and o 
lord cha 
hearing, 


The ſaid fir Edward Phillips uſed alſo to judge of a noted, 
motions in court; and he took the effect of the bill ane worlt c 
upon the credit of the mover (for to read them both wen get his at 
of the court and hindrance of other buſineſs) whom if r referren 
upon any complaint he found to have miſinformed him, if with l 
ſet a fine upon his head, and ever after hould him to bebe would 
fidet, and give little credit to his words, which made co 2 good 
more circumſpect in their informations. inks ever) 

And generally touching anſwers, it may be truly {i tim from 
that there 1s not that cauſe of referring for fuller anſwer, obtain a 
men pretend, as may be proved by this dilemma, Ee heard 
plaintiff hath proofes to verefie the ſuggeſtions of his bil be ſhoulc 
hath noe proofes beſide the defendant's confeſſion. If end of « 
what needeth he then to infiſt upon the anſwer ? If he And 
ledge he hath none, then if the defendant denye the af he way ! 
the cauſe is preſentlye to be diſmiſſed, by an order made which a 
lord Elleſmere | todo wro 

And yet if one ſhould move to have a cauſe diſmiſt i i the col 
point, the plaintiff would take it wonderous unkindly. / will be g. 
have ſeen when a plaintiff hath alledged in his bill, tba and pla 
no remedy but the defendant's confeſſion, and that the d proved 
having been referred to better anſwer, hath in the endſÞ*nt; bow 
denied the allegations, yet would the plaintiff afterward i there c 
nimbly to his proofes, as if he had never ſo alledged ; ! If this 
he had done at the firſt, what needed the anſwer to h with a | 
amended ? But it was the twenty ſhillings due to every upon it v 
upon an inſufficient anſwer, and the defendant's trouble , and wl 

' ſought, and nothing elſe. vently the 

And now they have got a trick, for they will alledge M bich gre! 
no ſuch preciſe and direct proot (ſorſooth) as the commfudges th 
requireth to prove their aſſertion, but mult partly relye vi pared 3 * 
detendant's anſwer z which is as much as to ſaie, they H Ve no gre: 
they have not; fo that they will ever keep one trick or Merge 


ſtore, to keep themſelves withall, that we ſhall not 
ridd of their companys. But let this be obſerved, that 
defendant hath been tortured by multiplicity of anſue 
will be found in any of them either ot proofe or illuſt 
the good of the plaintiff ; but all his proofs are take! 
the depoſitions, wherein conſiſts the life of his ca 
other ſerving but as popiſh confeſſion by racking of me 
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EN. 

the , and to entrapp them, and bring them within the com- 
wheth rjury or ſome other damages. 

Id be ofthis that hath been ſpoken, it is evident, that motions are 
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prevented. 


prooſfe ce and original of referrences, and of thoſe orders, which 

1 been lord chancellor not unaptly tearmed interlocutory, being 
hearing, and conſequently of all confuſion. For it hath Motions 

of anf noted, that none will be ſo ready to move, as he that how 

n ade worſt cauſe ; for he hath nothing elſe to truſt to. If he 


1 were get his adverſary on the hipp by ſome trick or other in 


n if r reference, and foe bring him to ſome hard compoſition, 
nim, % with him. If he had not more hope of that than his 
to bel lie would never have come unto the court. Whereas he 


th a good cauſe will never dwell upon theſe bye paſſages, 
inks every ſtraw that lyeth in his way a timber logge, to 
him from going on with ſpeede to his hearing, that he 
obtain a decree and a good end of his buſineſs. 

ie heard wiſe men ſay, that in every action a man under- 
he ſhould propound unto himſelf, what the end ſhould be; 
end of every man's ſuit is not obtained but by a judicial 
And yet we ſee how hard a thing it is to keep men 
the way that leadeth to this hearing. They will be ſtrag- 
which argueth plainly they ſeek no redreſs of wrongs, but 
to do wrong, 

if the courſe before mentioned be conſtantly obſerved, no 
Will be granted, but with a guomeds conflat, upon ſound 
ls and plain demonſtration of the truth of the information, 
at proved, or cui bono, how is it material, reaſonable, or 


le cou 


ruly u 
ilwers, 
a. Eit 
his bill 


he end{Went; how doth it conduce to expedite the cauſe z what ne- 
erward 1s there of this motion; what equity; why ſhould it be 
zed; ! If this appear, then bene habet, the motion may be an- 
r to h with a Fat, or elſe the beſt anſwer muſt be a nolumus. 


upon it will enſue, that little will be moved, leſs will be 
, and what is granted will never be overturned, And 
vently the vaſt carriage of motions, referrences, and or- 
hich grew to that height by the facilitye and flexible na- 
judges that uſed to grant whatſoever was deſired, will ea- 
pared ; and thereby alſo it will followe, that badd cauſes 
e no great ſtomake to come thither, and the good will be 
ncouraged, 


every 
-oublet 


edge tl 
e com 
relye! 
they ba 
ck ot 0 
not 
„ that 
anſue 
illuſtis 
> taken 
is Cal 
of me! 
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And thus with much ado, per tot diſcrimina rerum, au chat they 
ny rubs and wrenches, we have brought our cauſe to H be grounc 
where we hope to have a good end of our buſineſs. But (it the q 
great delaies alſo ever after hearing. Wherefore, before I Wer reform 
to ſpeak, ] cannot chuſe but in a word or two to expreſ i ¶ never be 
Daies of Joieing that we all have at the moſt worthy courſe which well: which 
hearing. your lordihip hath begun to take concerning daies of heami the Doc 
referring them to the by whom they were ſeemed 
naged from the firſt beginning, with this charge, to pn and m 
auntyenteſt and moſt important firſt, and that without aq caſes in 
to be demanded or taken therefore. „ but th 
This is one good ſtep to juſtice, that a man may come e. 
judgment-ſeat fo freely; and, contrarywiſe, it was no go that by e 
that juſtice would there be rightly adminiſtered, where ſoon appe 
and penſions were raiſed out of daies of hearing. If noi 
Difference And as touching the cauſes themſelves, great difference N by a dit 
of cauſes. found between thoſe that have been perplexed with a v bould en: 
orders and referrences, and thoſe that have come on fnWieſty in o 
without iaterruption to hearings. The one will be ſo m, and n 
tattered, and abuſed, that they will be hardly cured ; th itſelf as 
without great difficulty will be ended. | eof Ver 
Mannerof And for the manner of hearing, all men know the ſame that the 
lxaring. plain and eaſy, Yet divers are the ſtratagems and devieWw intern, 
ſome pleaders will uſe, as much as in them lyeth, :mponrWy man ſhe 
ci, and to caſt a miſt before his eyes; namely, a wilful ainable to 
duftrious declaiming, and ſhunning the ſtate of the queſiiWannot cor 
confident affercion of things no-where to be found, tand vex 
pudent denial} and not admitting of thoſe that are plainly qff for the ec 
ſed and proved in the books, needleſs digreſſions, vaine ei be peculit 
ons, frivolous amplifications of what they have delivers -counct 
ſuch like; which, being with great ſeveritye at the firſt repWe to be en 
will ſoon be prevented ever after. ve in hea 
For when the charge of the bill is opened by the plaWbate of ſu 
councel, and the anſwer by the defendant's, though the Wn of the | 
ings be long, yet the queſtion is but ſhort; the true ſtate [tions ; a 
of rhe councel on both fides are to be urged forthwith tas to be r 
upon; which once apprehended and repeated by the judgne point 
firſt queſtion that the judge ſhould propound is, to knowMire declar 
opening the law holdeth concerning the point, and upon what (itil the con 
of the law was brought into this court: and if the lawe be againſt that be ſubR 
_ -mmgy tiff, (as it muſt needs be, or elſe what makes hee heſſe cauſes, 
fear it will fall out, that in many caſes little help will by like cout 
him in this court; for lawe and conſcience are fo linked — 
| at) to-cu 


— — — —Ææ4m⅛Uä 
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that they are hardly to be ſevered, and conſcience muſt al- 
he grounded upon ſome lawe. 


Bur W the queſtion be for land of inheritance or goods, (I take 
fore Ir reformation) unleſs fraud or truſt be manifeſtly proved, 
preſs iff never be holpen in the chancery. In all the caſes of conſe- 


which are propounded and argued in the Dialogue be- 
the Doctor and the Student, howſoever at the firſt the 
; ſeemed to reaſon ſtrongly for equity, (for againſt the 
to preiffÞds and maxims of the lawe there is no diſputing) there are 
«caſes in all his book, where he alloweth any to ſuc out a 
;, but thinketh it better to ſuffer an inconvenience than a 
c 
no goof that by examining of judgment of the lawe in every caſe, 
ſoon appear whether it be a matter relieveable in our court 
If not, then the judge may diſcharge himſelf of it 
rence Willy by a diſmiſſion; for it is not a tollerable thing, that one 
a varifhould encroach upon the Juriſdiction of another, whereof 
Welty in one of his ſpeeches (extant in print) greatly com- 
ſo mu, and miſliketh that any court ſhould ſeek to draw mulc- 
itelf as it doth. And 1 have read in hiſtories concerning 
e of Venice, that with them it is counted ſo odious a 
e ſame that they eſteem it almoſt as bad as ſacrilidge for one 
devieſ o intermeddle with another's buſineſs. And 1 marvel, 
money man ſhould think the judges of other courts ſhould ever 


vilful ¶ Ninable to cheriſh or give way unto multiplicity of ſuits ; 
queſſiſiannot conceive what benefit they reap thereby, beſides 
d, tand vexation. And therefore, as I ſayod, if it be not 
ainly of for the court, a fair riddance will be beſt, 

zaine ei be peculiar for the court, then the next thing is, that the 
liver rs councel ꝓroceed orderiy toſhew-proofes. And therein 
firſt repWe to be enjoined to propound the method which they mean 


ve in hearinge of their proofes, aſſuming unto themſelves 
bate of ſuch things as being proved may make good the 
n of the bill, and to divide the ſame into ſeveral points 
ions ; and every point to be handled-by itſelf, and de- 
sto be read [thereupon ; and no tranſition and leaping 
ne point to #nother, before the firſt be cleered, and the 
are declared, er at leaft wiſe treaſured up in his own me- 
ill the concluſion) rhe opmion he hath conceived, whether 
nt be ſubſtantially proved or not. And this is but in ſome 
ecauſes, In meſt there is no ſuch adoe. Which done, 


he pl 
yh the 
ſtate 
vith to 
E judg 
| knov 
hat fi 
inſt the 
ee he 
will bf 
\ linkeWdily be diſcovered ;/ and then it were better (hikgAlexander 
at) to -cut it aſunder \with the fword-of juſtice, than by 

: _ tedious 


like - courſe taken by the defendant's councel, the knot — 7 
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tedious delaies ſeeke to extricate the ſame ; for ſom pon certa 
diſpatch even with death itſelf is counted a great favour, Mato; anc 
intollerable charge of delay is to be conſidered. Inigquiſin {ihrticular © 
anteponenda juſtiſſimo bello. I could inſtance ſome cauſe and not 
were heard and well underſtood ten years ſince and mot es, wh! 
judge that knew (no man better) how to end them, but end palpa 
bear ſoe to do, for ſome private reſpects beſt known to 
or elſe hopeing that the parties hearing the opinion of the advoca 
and the one fide ſeeing his nakedneſs diſcovered, which io the ma 
by the ſoothing of his councel he could not diſcerne, wou lich, if 
of them — or by mediation of friends, fall to nd upon 
tion. But ſure I am the cauſes yet remaine, as they ve; othe 
decided; and God knoweth when they will be determined r- work 
what hath been expended in the meanwhile by bothe Ne bave ſe 
were a ſhame to be ſpoken, with one fourth part whereof ifcrlonage + 
obſtinate party would at that tyme have gone away well , which 
And what hope is there that fuch as are partium flu ers not 
moſt men in their own caſes are) will ever of themſelves We anſwer 
to ſome reaſonable ends? We ſee when they are in open ir Edwa 
that the majeſtye and preſence thereof doth ſometymes FN , -: 
them; and then they will ſeem tractible, and ready to faith 
to any good motion. But no ſooner are their backs turneW before tb 
they grow wilder than ever. Therefore there is little bi their de 
this courſe. | | ouſed to 
What elſe may be the cauſe, that cauſes upon hearing 
preſently ended? Shall I conceive it to be /puſillanimiryeW (if it w. 
judge, that he feareth or is loath to diſpleaſe any partye Ne the m 
not think it; for have I not ſayd ye are Gods; and ſhall Never afte 
ſtand in fear of men? Verily a clear conſcience and eleu might b 
will be ſuch a bulwark, that the greateſt oppoſitions will W! referrin 
able to ſhake it. | | as ſom 
Hlic murus aheneus eto, — I 
Nil conſeire fibi, null palleſeere cup. as 
Some judges, when they ſeem doubtful what to determiWurle. —T 
cauſe, will be inquiſitive after precedents-; which I cane milchi, 
c eive to what purpoſe it ſhould be, unleſs that being M favoura 
to pleaſure a friend, and the matter being of that nau bus moti 
they are aſhamed to do it, they would faine know, . 
any before them have done ſo ill as they intend to de other th 
do they think, that if any other have done the like, , and n 
ſufficient warrant for them therefore ? Surely noe | h preſenta 
Lat this t 


Judge, taking upon bim that weighty calling, ought tt 
is orders ſecundum allegata et probata, and according 
rules of a good conſcience, guided by the word of Gr 
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on certaine knowledge of the lawes of the realm agreeable 
into; and foe to divide between lawe and equity, that for 
icular of any private perſon no violence be offered to the 
and not to be led like a bear by the noſe after other men's 


N. 
tymes 


7our, 2 


vi im 


Cauſe 


1 mol es, which, if it were admitted, there is no injuſtice, how 
\ but od palpable ſoever, bur might by this means eaſily be ex- 
n to 4 


of the 
which 
, would 


ill to a 


to the maſter of the court, or ſome gentleman in the coun- 
hich, if it ariſe from the voluntary motions of both par- 
nd upon their free election of the committees, is the more 
ble; otherwiſe it may be dangerous, and it is a kind of 


ey we 

—— r. work condemned by his majelty's late proclamation. 
bothe Ne bave ſeen at ſuch tymes letters and meſſages come from 
ereof{hcrlonages ; and we have heard other matters have been 


„ which, how ponderous they may be with mean judges 
hers not ſworne to do juſtice, is not eaſy to conjeCture. 
e anſwer, which the often-named and never ſufficiently 
ir Edward Phillips was wont to give to their motions is 


well { 


um 
(ſelves 


n o 
— mium, and moſt worthy to be regarded :—*<I ſitt not 
dy to! „ faith he, ** to referr cauſes; they might have done 
is turn before they came hither ; now they are here, they ſhall 
little bi their doome.” And in very deed he would be at ſuch 
puſed to the matter, that he would either by mediation 
earing make an end between them with their own 
nimiryei (if it were poſſible) or elſe returne to his judicial office, 
partye Ie the matter ſo dead by delivering his reſolute opinion, 
d ſhall Never after revived. 
nd clean might be ſayd concerning the inconveniences which ac- 
ns will referring of cauſes to maſters, as alſo to private partyes; 


h, as ſomethynge hath been written heretofore upon ano- 
ahon, I forbear now to ſpeak, as alſo any more at this 
ncerning theſe matters, fearing I have been too tedious 
for which humbly craving pardon, I ſo conclude this 
determWourſe—The ſome whereof is briefly no more but this, to 
1 I cannÞe miſchiefs that come by ſtraining the court too high, by 
being e favourable to contentions ſpirritts, by granting too ea- 
nat nau ous motions, and by forbearing too long to give a reſo- 


now, er. 
d to de other things there are amiſs in the court; as exceſ- 
e like, WW and multiplicitye of clerkes, wherewith (for that 


preſentments and orders concerning the ſame) I ſhall 
L at this time to trouble your lordſhip, It reſteth, that 
by 


oe | Bu 


ought t 
cording 


| of Go 
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je advocate will alſo be inſtant, that a cauſe may be referred —— 
atrrer - 
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hich is execution)thereunto, there may 
15 — reformation 3 which that — 
— of God, and the good of the common — 
the honour to effect, none more heartily deſireth 
Tour lordſhip's humble ene 
ever SEO RGE NORBUINENCE 


0 


WHEN! 


— 


' * e. 
| - « Mp6 1 
ber dt was w. 
trial befor 
| which al 
he editor 

on that 
e; ſor th 
nor counſ 
| themſely 
ch the a 

bimſelf, 
unaccept: 
r of treatin 
e him ag: 
ever ; f 
the partie: 
y convince 
o now pu 
ld hold | 
lanation t 
th ſcarce 
nw made 
atly the 
every 1 up 
ments de 
and inf 
the com} 
uch a pub 
on the ſu] 
delayin t 
[ to offer 


N N 
| 
4 
y : 
| 
: 
| þ 
'L 
{4l 
2d 
th 
8 
iy 
{ 
bo 
in 
L 


ho Liar SIR, e, 
per tA for tort l 2. 
CONCERNING THE 


. 


O F 

ENCES of the COURTS ECCLESIASTICAL 
"4 * 

1 CASES ef MARRIAGE, A *-,> 


Cort 2 2 
WHEN PLEADED OR OFFERED IN EVIDENCE gau £L. 1 


" 


12 2 
he COURTS TEMPORAL. ., 


A ea x > .. 
6 Zee. . N 
it was written by the editor in April, 1776, previouſly to a fa- * 
rial before the higheſt judicature of the kingdom, the proceed- : 
1 which are publiſhed in the eleventh volume of the State Tri- 
he editor having been the junior counſel conſulted by the pro- \ 
on that unhappy buſineſs. It was originally intended for pri- N 
e; for the purpoſe of it was merely to ſhorten the labours of 
ior counſel, who afterwards at the trial ſo eminently diſtin- 
{ themſelves as advocates againft the accuſed. But the points 
ch the argument applies being of a general nature, the editor 
himſelf, that the information it contains may not be deemed 
unacceptable to profeſſional readers. He truſts too, that the 
r of treating the ſubject and the time of publication are ſuch, as 
e him againſt all danger of giving offence or pain to any per- 
tever ; from his anxiety to avoid which he here omits naming 
the parties concerned. Indeed if the editor was not moſt tho- 
convinced of there being no poſlible ground of reaſonable ob- 
o now publiſhing the argument, except its own want of merit, 
id hold himſelf deſerving of cenſure for thus printing it. To 
lanation the editor deſires leave to add, that the argument is 
ith ſcarce any deviation from its original form, the flight ad- 
now made to it being thrown into notes. He is not ;nfonſible, 
atly the argument might have been enlarged and improved 
every ſuperior conſideration of the ſubje&t to be met with in 
ments delivered at the trial itſelf. On the contrary, he feels 
and inferiority ſo ſtrongly, that on that account he doubts, 
the compariſon may not take from him all apology for riſ- 
uch a publication, But he doth not mean now to preſent a new 
a the ſubject, which could not have been executed without 
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ining to be a ſingle woman libelt B. in the confiftorial court of 
hſbop of London fur jactitation of marriage. B. defends hini- 
by alledging a marriage, and to this allegation A. puts in an 
wer.— Afterwards witneſſes are examined and the cauſe is heard 
re the biſbop's oficial, who pronounces ſentence by which he 
res A. a ſpinſter, and free from all matrimonial contracts 
ſpouſals as far as to us as yet appears, and more 3 
B. and concludes with an award of ceſts againſt B. in words 
bing the ſentence to be a definitive ſentence or final decree: 
lying en the ſentence A. marries C. after whoſe death A. is 
ed on the flatute of the 1 Fam. 1. cap. 11. for felony in mar- 
C. her former huſband B. being then alive. 

caſe, before the indiftment came on fer trial, it was thought 
| have a 12 in the form of an opinion of two gueſ- 
3 of law ; namely, | 
hether the ſentence pronounced in the ecelgſiaſtical court, if 
introduced by the counſel for A. either as a plea or in evi- 
dence upon the trial of the indidment, would be held ai 
conclufrue in bar to the proceeding on the trial? —And, 
bether the proſecutor would not be at liberty to enter into evi- 
dence of fraud and colluſion in obtaining the ſentence ?” 


e queſtions the anſwer given by the Editor was as follows: 


Na very full conſideration of this caſe, I am of opini- 
en, that the ſentence of the ecleſiaſtical court, though 
a ſuit of jactitation, will, whilſt it remains unrepealed, 
concluſively in all of our temporal courts, as well when 
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IN CASES OF MARRIAGE. 


"dental fact of a kind merely temporal material to the 
But though the temporal court may thus incidentally try 
Lwfuineſs of marriage, when it is complicated with and 
rehended within ſome other iſſue; yet, if any ſentence of 
eſiaſtical court is offered in proof or difproof of the mar- 
the peculiar juriſdiction of the latter is ſo attended to by 
mer, that it will not fuffer any point aſſerted by the ſen- 
o be controverted ; a deference, which in my opinion is 
proper to be ſhewn by thoſe, who have not the juriſdiction 
ly Or ex profeſs but only by accident and collaterally, 
has have. The authorities to this purpoſe are numerous z. 
11 know of one to the contrary. 
he caſe of Bunting and Lepingwel Mich. 27 and 28 Eliz. 
s an action of treſpaſs for trying the title to a copyhold 
the jury by a ſpecial verdi& found a ſync of a court of 
ce decreeing a marriage on a precontract per verba de præ- 
nd annulling a former marriage on the ſame account, and 
ind a marriage ſolemnized in conformity to this ſentence ; 
e plaintiff claiming as heir under this ſecond marriage, 
e defendant under the iſſue of the firſt, the title turned on 
d of the ſentence. The court of king's-bench held, 
ough the huſband by the firſt marriage was not a party to 
in the ſpiritual court, yet he was bound by it. The words 


_ | Coke in his report of the caſe are, that as the conuſance 
: N of marriages belongs to the eccleſiaſtical court, and the 
al ad given ſentence in the caſe, the judges of our law ought, 


r contrary it may be to the reaſon of our law, to give faith 
lit to their proceedings, and to think their proceedings are con- 
the law of holy church; for cuilibet in ſua arte perito eſt 
lum; and ſo always have the judges of our law done. See 4 


* | . and S. C. in Mo. 169.— The language of this caſe 
0 d ſhew the great authority of ſentences of the ſpiritual 


on marriage as a ſubject peculiarly within their juriſdie- 
but the right of giving evidence for the purpoſe of re- 
ng the lawfulneſs of the marriage not appearing to have 
point immediately before the court, the caſe, it muſt 
d, is not wholly a precedent of the concluſive quality of 
aſtical ſentence to the preſent purpoſe “. 3 
n 


the | the undenĩableneſs of* the poſition, that the dire& juriſdiction over 
oncerning the legality of marriage peculiarly belongs to the eccleſſaſtical 
e tra that its ſentences on this head are in general concluſive to the courts 


her pa | was content to begin with the authorities in lord Coke's time—Bur the 
zment of this peculiar juriſdiction both as to marriage and ſubjects 
f the Wil: it, ſuch as baſtardy, and of the effect of the ſentences of the eccleſi - 


ns in ſuch matters, may bs traced as a ſettled point in the oldeſt books 
of 


IN 
|, declari 


EFFECT OF SENTENCES OF COURTS ECCLESIAST1 
In Kenne's cafe 4 Jam. in the courts of wards, the 1 


point was on the effect of a ſentence againſt marriage, of the part 
Kenne died ſeized of a manor held of the erown by kni liberty, ad 
vice in capite; and an office having found Elizabeth an N Per particul 
ten months old to be his daughter and heir by Florence aft al court, 
Lady Stallenge, the wardſhip and cuſtody were granted W425, amo 
court of wards to Sir Nicholas and her; and againſt then ee been Ar 
tha Williams with her huſband exhibited a bill in the pal point 1: 
wards, ſurmiſing, that Martha was Kenne's daughter 2 iffs ſhould 
by one Elizabeth Stowell, and therefore praying leave to Nenne and 
the office. When this cauſe came'to- a hearing, on the juld be con: 
the plaintiffs there was evidence proving the marriage of be age of © 
with Elizabeth Stowell many years before his marriage i by the com 
rence lady Stallenge, and that Kenne and Elizabeth mon law, 
were both of the age of conſent at the time of theit m em Judi 
and on the fide of the defendants there was a fente eſo long 
the court of audience in a ſuit between Kenne and EH nation 15 : 
ana a queſti, 


judge; f. 
of our law. Thus Glanvilte, where he treats of an heir ſuing for land in e age of con 
poral court in that character, tells us, that if it is objected to the heit , that the 
not born of a lawful marriage, the archbiſhop or biſhop. of the place ſhall e on the iſſu 
ten to, in order that he may take cognizance of the marriage, and certify 
evedings to the King's temporal court; after which Glanville gives .. and yet t 


the writ for this purpoſe, and in it the King explains the reaſon for poral cou! 
the ordinary to be guoniam ad curiam meam non ſpect᷑at agnoſcere de baſlardii being thus ſ 
lib. 3. c. 13. 14. Bracton alſo in his copious treatiſe on the action of ry | 
rees, that if the want of a lawful marriage is excepted to the claim. edit to an 
the ſecular court cannot proceed, but muſt write to the biſhop. Bra&Wcourt in cal 
a, But what is moſt curious in Bracton is the examples he gives of plead any evident 
ces of the ecclefraftical court in the action of dower on the point of marriage, u ny 
al dry to ſuch pleas that the ſentence is reverſed 2 bra. 30 PPE has 
b. The ſame ſubject is treated in Fleta and Britton, both ſhewing how cannot be m. 
nial ſentences may be pleaded in the action of dower, Flet, lib. 5, 4 W. and 
Britt, fo, 251. b. Tde latte? of theſe writers is the moſt full on this (v\y N whether s 
ing two chapters particularly applying to it; one concerning the exc: whoſe iſſi 
binane, the other on the exception of plurality of 20ives. See Britt, cap, 107 ue 
I take this notice of pleading ſentences of the ſpiritual court on the poit dy way of a 
riage to ſhew, that antiently at leaſt the biſhop's certificate was not alwaWage and to p 


to for trial of martiage in dower, but that, if there was a previous ſub 
tence of the eccleſiaſtical judge, the party for whom it operated might u 
void x farther triat of the ſame queſtion; However, it is proper to 
reader, that there is a modern cafe, in which the court of common plea 
trial of marriage in dower by the biſhop's certificate to be unavoidable. 

in the caſe before them, the tenant in dower having pleaded, ** never 
in lav ſul matrimony,” and the demandant having in reply ſtated a ſente 
court of archers in favour of her marriage, the court adjudged, that the 
Was bad, and that to ſuch a ptea the demandant was under the neceſſity 
iſſue in order to have the marriage ſent for trial to the biſnop. 2 Will 
This decifion too was the ſtronger, becauſe the ſentence pleaded in the! 
was in a cauſe, which had been removed by appeal from the bifhop'ss 
ſuperior court of the Archbiſhop of Canterbury; and conſequently 
caſe for trial by certificate was giving to the inferior juriſdiction an op 
contradicting the ſentence of the ſuperior one, even in a caſe actually 
the latter on an appeal from the former. 
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IN CASES OF MARRIAGE: 

|, declaring their marriage void on account of the impu- 
of the parties, and therefore divorcing them, and grantin 

liberty, ad alia vata chnvblanda. This caſe, which conſiſte 

ter particulars not material to the effect of ſentences of the 
| court, was referred by the court of wards to ſeven of 
dats, amongſt whom lord Coke was one ; and it appears 
ie been argued before them ſeveral times. The firſt and 
pal point is ſtated by lord Coks to have been, whether the 
ifs ſhould be received to aver againſt the ſentence of divorce 
Kenne and Elizabeth Stowell did conſent to the marriage, 
ld be concluded by the divorce : and though it was urged, 
be age of conſent to marriage was a thing taken notice of 


* by the common and ſtatute law, and therefore triable by 
th Wnmon law, and that ſentence contra matrimonium nunguam 
eren judicatam, all the judges were of opinion, that the 


ge ſo long as it remained in force was concluſive. —This 
nination is a very ſtrong precedent againſt entering into any 
on a queſtion of marriage already determined by the eccle- 
judge; for there was evidence that the parties were not 
age of conſent ; and it ſeems to have been agreed by the 

ir Ws, that the ſentence being contra matrimonium was not con- 
eon the iſſue of Kenne by Elizabeta Stowell in the ſpiritual 
; and yet the judges held the ſentence to be conclufive in 

poral court. See 7 Co. 41. b. and Cro. Jam. 186. 

eing thus ſettled by Kenne's cafe, that the temporal muſt 
edit to and were concluded by ſentences of the eecleſiaſ- 
court in caſe of marriage, it followed of courſe not to re- 

any evidence in contradiction to ſuch ſentences ; for to 
purpole ſhould proofs be entered into, if, when given, 
cannot be made uſe of ? Accordingly in Jones and Bow in 
W. and M. on a trial at bar in ejectment, the queſtion 
W, whether Sir Robert Car was married to Iſabella Jones, 
whoſe iſſue the plaintiff claimed, and the defendant offer- 
pen way of anticipation of the plaintiff's evidence of the 
ge and to prevent his giving any evidence, a ſentence of 
ches in a ſuit of jactitation decreeing that there was no 
ge, the whole court upon debate held, that this ſentence 
W unrepealed was concluſive againſt all matters precedent, 
bat the temporal courts mult give credit to it, the ſubject 
of mere ſpiritual conuſance. See Carth. 225. There are 
il other reported caſes, in which ſentences of the eceleſiaſ- 
ourt on queſtions of marriage have been received as con- 
evidence. In Hatfield and Hatfield, which was a cauſe 
ty, the court of exchequet in Ireland, and afterwards the 
of lords in England on an appeal, held a ſentence againſt a 
marriage 
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EFFECT OF SENTENCES OF COURTS ECCLESIASTIC IN C 
marriage in a cauſe of jaQitation to be concluſive, though are the re 
trial in the ſpiritual court was not commenced till after f on the p. 
bill in the exchequer. See appeals in Dom. Proc. for the the tempor: 


i concluſtv 
be ſentence \ 


1725. In Clews and Bathurſt, which was a niſi prius cafe, 
Hardwicke, whilſt chief juſtice of the king's bench, after 


ing a civilian, received a ſentence in a cauſe of jactitation ar diltinguiſ] 
cluſive evidence againſt the plaintiff on an action for ſeduce; caſe the 
wife; though the ſentence was not pronounced till after Mil and comn 
iſſue in the action at common law. See 2 Stra. 960. and Wh, that is, 
in Caf. B. R. temp. Hardw. by lord Annally 11. In Dion, and 
and Villa Real, which was alſo before lord Hardwicke tence was r. 
Prius, he held a ſentence againſt a contract of marriage Whence ; but 
concluſive in an action for damages founded on breach of The ſent: 
ſame contract; and lord Annally, in his report of the eaſe, titation, 
that this deciſion was after long and learned arguments bo m the forn 
civilians and common lawyers. See 2 Stra. 6947 And 8. Wh teſpect to 


Caſ. B. R. temp. Hardw. by lord Annally 18. Laſtly, in Pr 
and Phillips, which was before lord chief juſtice Willes 
prius, a ſentence, annulling a marriage between Mr. My 
and Mrs. Conſtantia Phillips, on a former marriage wit 
Delafield, was received as concluſive in an action of aff 
againſt Mrs. Phillips after Delafield's death. See 2 Stra, 
in margine, and Mr. Ford's MS. note “. 


The note of this late eminent barriſter, as taken from a valuable call 
which it is hoped his worthy ſon the preſent Mr Ford may for the ſake 
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profeſſion be hereafter induced to publiſh, is in the words following : —From thi 

an — brought againſt defendant, who gave in evidence a mattig bh aniverk 
« one Mr, Muilman, Plaintiff ſhewed a ſentence in the ſpiritual court ant UNIVER 
« that marriage, for that at the time of ſolemnizing it deſendant was ma e ground, 0 
«© one Delafield alias Daval, which the plaintift's counſel relied upon as co eculiar jurit 
evidence of the nullity of ſuch pretended marriage. And ſo it was agreed, jony indep: 
« defendant could be admitted to ſhew great fraud in obtaining the ſentens T * c P 
« fo avoid it, as judgments are daily avoided by replications of fraud. —. uc ent! 
4 on great debate, that the eccleſiaſtical law was part of the law of the hu which they 


« ſentences by their judges were therefore in matters of ſpiritual juriſdid 
« equal and the ſame force with judgments in courts of record, or in co 
„ equity, Whatever objections, therefore, would avoid a judgment in a 
common law, would be ſufficient to overturn a ſentence in the ſpiritual 
* but none others: that fraud was a matter of fact, and if uſed in obtainin 
© ments was a deceit on the court and hurtful to ſtrangers, who. as the) 
« not come in to reverſe or ſet aſide the judgment, muſt of neceſſ » be 1 
« to aver it was fraudulent ; and this was the reaſon why executors mig 
© ſuch averments. But who ever knew a defendant plead, that a judgment d 
« againſt him was fraudulent ? He muſt apply to the court; and if both 
« colluded in the cheat upon the court, it was never known that either 
« could vacate the judgment, Here defendant was party to the ſented 
« whether ſhe was impoſed upon or ſhe joined in deceiving the court, ti 
« the time or place for her to redreſs herſelf, She may if ſhe has occaſion 
« or apply otherwiſe, to the proper judge. Note, Delafield died about fi! 
* before action brought,——.Prudam & al. v. Con. Phillips alias Muilw 


„ Delafield coram Willes chief juſtice, Sittings in Middleſex tor C. B. A 
tt chaelmas Term 1737.“ 
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IN CASES OF MARRIAGE, 


ate the reported caſes, in which ſentences of the ſpiritu- 
on the point of marriage have been deemed concluſive 
the temporal judges ; and it is of importance to obſerve, 
is concluſive quality is attributed, without regarding whe- 
e ſentence was in its nature reverſible and avoidable or fi- 
diſtinguiſhing parties and privies from ſtrangers. In 
; caſe the ſentence being contra matrimonium, the rule of 
l and common law that Rich a ſentence non tranſit rem ju- 
that is, doth not become a thing fina!ly adjudged, was 
upon, and even the judges ſeem to have conceded that 
tence was reverſible by the iſſue againſt whom it was given 
ence ; but ſtill they held it concluſive to the temporal 

The ſentences in moſt of the ſubſequent caſes were in 
{aitation, which clearly are not final, as appears not 
rom the form of ſuch ſentences, but from the general doc- 
n reſpe&t to ſentences contra matrimonium ; and in ſome of 
ales, particularly in Clews and Bathurſt, and in Da Coſ- 
Villa Real, the two caſes before lord Hardwicke, this ob- 
was ſtrongly urged, but it was over-ruled. In Bunting 
pingwel the court held the ſentence to be binding on a 
; and in Hatfield and Hatfield it was accordingly re- 
j concluſive evidence againſt one who was neither party 
ry; and as in this latter caſe the ſentence concluded a 
t ſo in Clews and Bathurſt, and in Prudam and Phillips, 
s were allowed to uſe a ſentence againſt thoſe who were 
—From this general practice of deeming ſuch ſentences 
bve univerſally and without exception, it ſeems obvious, 
e ground, on which our temporal judges give this credit, 
eculiar juriſdiftion of the eccleſiaſtical courts in caſes of 
ny, independently of other conſideration ; and not the 
ff ſuch ſentences, either on account of the nature of the 
which they are given, or in reſpect of any diſtinction ot 
againſt or for whom they may be offered in the temporal 
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a idea of the reaſon, why the ſentences of the ſpiritual 
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the inſtance of marriage are ſo operative with the tempo- 


be 4 #28 . 

mirs, receives great confirmation from the effect of ſenten- 
nent other caſes of peculiar juriſdiction. 

both ö e 

— he granting of adminiſtration and the probate of wills be- 


y to eccleſiaſtical juriſdiction; and there are various au- 
to prove, that ſentences pronounced in the exerciſe ot 
and exeluſive juriſdiction are ſo binding on the temporal 
a to be concluſive evidence of all points ditectiy deter- 
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IN C/ 
Thus if a ſuit is inſtituted to try who have the right u \ the concl 
niſtration, and one of the parties claims as huſband, and! ence, it we 
clefiaſtical judge decides that there is no marriage, and th being thi 
grants the adminiſtration to the other claimant, it ſhall V may be 
terwards be allowed to make title in an action at common be authorit 
the inteſtate's goods under the ſame marriage.—Blackhannc's cafe 
1 Salk. 292. is ſtrong to the point of adminiſtration ; fort d, enters 
in that caſe the adminiſtration did not conclude, it was oj that thoug 
tinction, which confirms the general doctrine. It was 4 tothe ecc 
on of trover before lord chief juſtice Holt at niſi prius, in WMmon law 
the plaintiff proved that the goods had belonged to one ry, and no 
Blackham, came into his poſſeſſion by having married hen nunicat ion 
days before her death, and had been taken away from hin t unts fo 
defendant ; and the latter made out his title by proving | riginally of 
Jane Blackham's adminiſtrator ; and his counſel infitaMi-ation we 
the adminiſtration was concluſive evidence againſt the ma of them 
it being argued, that the adminiſtration could not hare a diffe 
granted to the defendant, if the plaintiff had been huſband 112reella h 
words of lord chief juſtice Holt, as given in Salkeld, are. country, 
A matter, which hath been direftly determined by the ente not a cou 
ſpiritual court, cannot be gain. ſaid. Their ſentence is cmtftaſons conv 
ſuch caſes, and no evidence ſhall be admitted fo prove the cine reaſon m 
but that is to be intended * in the point directly tried. Oi te law ſe 
it is, if a collateral matter bi collected or inferred From tht 
tence, As in this caſe, becauſe the adminiſtration 1s grant ing thus tl 
defendant, that the plaintiff was not the inteſtatt's huſbonM1\fve in 7 
could not have been taken to be, if the point there tried i. a probate 
* married or unmarried” and their ſentence had been, “In Noel and 
te ried.” 1 Salk. 290. Here lord chief juſtice Holt W,, Cha. + 
concedes it as undoubted law, that, if on granting the In that ca 
ſtration the queſtion of marriage had been tried and deci. defendan 
ſentence would have been concluſive in the temporal couſiil the plai 
withſtanding the different purpoſe of the ſuit there; and ii ie defendant 


ciple, on which he founds the concluſive quality of ſuch! 


3 if juſtice, 
ces, appears to have been the peculiar juriſdi&ion of the | 


t this evider 


court in matters of adminiſtration ; for that was the g the court”: 
argument taken by the defendant's counſel, and the c our worſt r 
tice ſpeaks generally without confining the concluſion to ht than thi 
and privies. The do&rine of lord Holt in Blackham's 4. ground o 


cited in the caſe of Bouchier and Taylor, which was late 
termined in the houſe of lords; and lord Mansfield 
Holt's words out of Salkeld as the ground of his opinion 
of the points in this latter caſe. 


e was not C 
being denia 
9 which 1s 
dre it was 1 
in evidenc 

5 7 March, 1776. court held. 

FM . dict that wi 
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t to Wi the conclufiorr arifing from probates of wills when given 
nd ice, it was formerly queſtioned ; the origin of the doubt 
d the being the rule, that probates and adminiſtrations, when 
all i, may be denied. Plowden in Graybrooke and Fox 
* he authorities to this purpoſe very fully; and at the end 
nam 


ſlowe's caſe lord Coke, after goin rages. x the points de- 
ort 


cd, enters into a diſcuffion of the ſame ſubje& : and both 


5 og that though the granting of probates and adminiſtrations 
'a5 al: to the ecclefiaſtical court, yet the trial of them is left to 
» mon law; and if they are traverſed or denied it muſt be 
oe, and not by certificate of the ordinary, as in caſes of 
d hefWrunication. See Plowden 282, & 9 &. 30- b. Lord 
binWW.counts for this, by obſerving, that excommunication 


ng | 
faſted 
ma 


nemally of ecclefiaſtical conuſance, but that probate and 
tration were not ſo till late times, and that then only the 
ke of them and not the trial was given. In another place 
a different reaſon ; for, in the caſe of the abbot of 
Marcella he ſays, that trial of probate and adminiſtration 
he country, and not by the rolls of the biſhop, becauſe his 
not a court of record, 9 Co. 31. a. Indeed neither of 
aſons conveys much ſatisfaction to the mind; but what- 
e reaſon may be, or whether any good reaſon can be given 
dle law ſeems clearly to be as lord Coke repreſents it. 


1 the 

anteſſgeing thus the eſtabliſhed practice not to allow a probate to 
v7 cluſive in pleading, hence, as I conceive, grew the doubt, 
ie 


er a probate was concluſive in evidence. This became a 
in Noel and Wells, which was before the king's bench in 
20 Cha. 2d. See 1 Sid. 359. 1 Lev. 235. 2 Keb. 337. 
In that caſe an action was brought by one as executor, 
e defendant pleaded that plaintiff was not executor. On 
al the plaintiff gave the probate of the will in evidence, 
e defendant offered to prove that the will was forged ; but 
Wick juſtice, before whom the cauſe was tried, refuſing to 
We this evidence, there was a verdict for the plaintiff, ſub- 
the court's opinion on a caſe. From Keble, who, though 
our worſt reporters, in this inſtance gives more of the ar- 
it than the other reporters of the ſame caſe, it appears, 
e ground of the argument for the evidence was, that the 
e was not concluſive in pleading, an executorſhip or teſta- 
being deniable in pleading notwithſtanding prefert of the 
c, which is always neceflary in action by executor ; and 
ire it was inſiſted, that the probate ought not to be con- 
in evidence. But this reaſoning did not prevail; for the 
court held, that nothing ſhould be given in evidence ta 
Ki that which was really adjudged or allowed by the ſpiri- 

tual 
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tual court in a matter thus wholly and peculiarly within; 
ſance ; though any thing to ſhew that there was no pn 
the forgery or revocation of it, or to ſhew that the pro, 

ranted by one not having juriſdiction, was proper ey 
See 1 Sid. 359. As to the objection of its being allo 
deny the executorſhip or teſtament notwithſtanding jr 
the probate, it was anſwered by obſerving, that it prove 
right to deny the ſeal of the ordinary, and that the iſſue; 
ble by a jury, and nothing as to the ſort of evidence 
ſuch an iſſue. See 2 Keb. 337-—But this determination 
el and Wells did not quite ſettle the doQrine ; for the ſan 
was afterwards made in Phillips and Chicheſter, Eaſter j 
2d. That caſe was error in the king's bench in Engl 
judgment in an ejectment given by the common plex 
land, and affirmed by the king's bench there. The ſu 
the cauſe was a leaſe for years of which one Edward Ch 
died poſſeſſed. The leſſor of the plaintiff made title tot 
under an adminiſtration granted by the primate of Ire 
1677 ; the defendant under an adminiſtration with the 
nexed by the archbiſhop of Canterbury on account of the 
tor's being beyond ſea, and alſo under a probate granted 
executor himſelf by the biſhop of Fernes in 1678. Theq 
atoſe on a bill of exceptions, for not direQing the jury 
ſider the probate as concluſive evidence of the will, in 


quence of which the jury found for the plaintiff, thoug 


was no other evidence againſt the will than the adminiſtr; 


the primate of Ireland. In Ireland the king's bench gan 


ment for the plaintiff, notwithſtanding the bill of exce 
and it was affirmed in England. See T. S 146. and Ray 
On the firſt conſideration, this caſe ſeems to contradid 
Noel and Wells ; but from Sir Thomas Raymond's report 
pears, that the king's bench in England allowed the prot 
be concluſive evidence, and in their affirmance of ju 
proceeded wholly on an idea, that demurrer to the e 
againſt the probate, and not a bill of exceptions to the 

direction to the jury as to its operation, was the proper 
objecting. Sir Thomas's words are theſe: The judgm 

affirmed by the whale court, becauſe though the evidence be 
ive, yet the jury may hazard an attaint if they, pleaſe ; andi 
per way for the defendant had been to have demurred upon tht 
ti Fs evidence, This queſtion, whether the probate is « 
hath been variouſly allowed ; but of later days it hath been at 
that nothing can be given againft it, but forgery of it or its being 
by _ See T. Raym. 405.-But whatever inference this 

t 


bear, all the ſubſequent authorities, I can meet with on thel 
CC 
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to the reſolution in Noel and Wells. There is a caſe 
h, g W. 3. in lord Raymond and 12 Mod. in which lord 
d the whole court of king's bench expreſsly avow, that 
is concluſive evidence of a will of perſonal eſtate. It was 
of a mandamus to fir Richard Raines judge of the prero- 
ourt, commanding adminiſtration to be granted to the 
kin on the ſuggeſtion of inteſtacy. On a motion to ſu- 
the mandamus, the court granted it ; becauſe it appear- 
a will was in conteſt in the prerogative court. According 
Raymond, the whole court in this caſe agreed, that the 
the ſpiritual court is the only proper judge to determine the 
if wills for things perſonal, and therefore the probate is” 
ble evidence to a jury; and Holt ſaid, that he remembered 
u niſi prius in which lord chief juſtice Kelyng, evidence 
ered to prove inteſtacy againſt a probate, told the jury 
ae was evidence uncontrovertible ; and that afterwards it 

d by his order all the other judges concurred in opinion 
hng ; and Holt added, that it had been fo held ever ſince. 
ords of Holt as reported in 12 Mod. are in ſubſtance the 


f the (0d the caſe he referred to was probably that of Noel and 
nted which happened a ſhort time before lord chief juſtice 
he q 's death. See King and Raines, 1 L, Raym. 262. and 


. 136.— Another caſe, in which the doctrine about pro- 
came material, is an anonymous one of Mich, 5 Ann. 
. whilſt Trevor was chief juſtice. In indebitatus 4 
dy one as executor, defendant pleaded payment to A. B. 
executor under another will with probate; and plain- 


exceed, that the probate granted to A. B. was afterwards an- 
Ray and the will in his favour adjudged to be forged, and 
> Wy appointing plaintiff executor allowed, with a traverſe of 


appointing A. B. executor, On this replication there was 
er; and the court held, 1. that payment to an executor 
having probate did not bind the rightful executor ; and, 
he plaintiff's traverſe of the will appointing A. B. execu- 
good, notwithſtanding the probate of it. But the chief 
in giving his opinion on this laſt point, conceded, that 
e was evidence cf ſo flrong a nature that no evidence ſhall be 
againſt it. See Com. 152.—The two next caſes relative 
audi es are the King and Vincent, Mich. 8 Geo. 1. in 1 
1, and the King and Rhodes, Trin. 12 Geo. 1. in 1 
z. In the former caſe a probate was held at the Old 
o be concluſive evidence of a will of perſonal eſtate in an 
nt for perjury, notwithſtanding proof of the forgery be- 
probate was given in evidence. In the latter cafe an 
nt for forgery of a will was ready for trial in the king's 
bench; 
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bench; but, on a motion for a habeas corpus ad iet could n 
it appearin „ that there had been a ſentence for the will Mid, July 1, 
was in queſtion before commiſſioners of review, lord H lord chanc 
declared he would not try the cauſe till the ſentence was refered again! 
I am aware that the caſe of the King and Vincent hu proof of it 
thought a very ſtrange one by perſons, to whoſe judgmeiroved in thi 
fer in the higheſt degree; and further, that the preſent oi reſervatior 
in our criminal courts is ſaid to be different; in proof of Wl See alſo 8 
is cited the caſe of one Sterling, who was convicted of er, lord 1 
will, notwithſtanding probate, on the teſtimony of the i perſonalty 
teſtator. But when I conſider the ſeries of ſolemn dec is decree \ 
which Vincent's caſe was founded, I own I cannot help MM nas anothe 
ing of it, and that J am little moved by a deviation from Ws. For lor 
inſtance, which, as far as appears to me, was without arp ww /ertl, 
and perhaps more the conſequence of the court's being net ſet 4. 
the groſſneſs of the caſe, than the reſult of ſerious reſſei on what i 
the nature of a probate, or conſideration of the auth the ca/e of . 
which its operation is ſuſtained. Beſides, the great objeMWdwicke (| 
allowing a probate to be concluſive is, where it is g See as ti 
common form, and therefore ſeems to be ſcarce a judiaWdrews Vin, 
for where a probate is founded on a ſentence in a ſuit betuſſe and Pov 
verſe parties, I think, that in point of general reaſoning the relief 
would be no room for complaining of the probate's beigſleaſt dae 
cluſive; and if a probate thus granted after litigation oil in that 
concluſive, the argument in favour of the concluſion obe former, 
monial ſentences will not be weakened, See 1 Ro. Mintiff's con 
where it is ſaid by Dadridge, that probate in common Won the gro 

not binding. pht to exan 

To theſe caſes at common law concerning probates (hQ@Þbate, lord 
added the reſpect ſhewn by courts of equity to the exereiſ ation of th 


ſpiritual juriſdiction ; it being ſettled that they are equal conſented t 
by it with the courts of law, and therefore ought not toffÞſtees. So 
chancery the yalidity of a will of perſonalty either before 'bough lard 
probate. I will ſhortly mention the equity caſes to this gficdeſs from 
—In the attorney-general and Ryder, 12 Oct. 1686, oneWceded in a 


bill for a legacy, and the executor ſet forth a revocationſitual courts 
will; but the lord chancellor ſaid, the will is under pril ſunction on 
fraftical, and I will net try it here; go ta the eccleſiaſtical a uit, in wh 
prove it there. See 2 Cha. Caf. 178. In Archer 2d, that in 
which was heard in June 1686, the lord chancellor refuſed net det 


amine into a will of perſonal eſtate on account of fraudin 
ing it, there being 2 probate, and diſmiſſed the bill witho 
ing any proofs read. See 2 Vern, 8. Soon afterwards! 
chancellor in another caſe, though he would not give al 
exccutor by enforcing the truſts of a term, becauſe the 
peared to have been obtained by reſtraint and force; yet 
ſame time allowed, that, as the will was proved in the 


heſe author! 
equity, beit 
iputably ſh 
al courts ir 
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t could not be controverted in chancery, See Nelſon and 
d, July 1, 1686. 2 Vern. 76. In Plume and Beale, Mich. 
lord chancellor Cowper diſmiſſed a bill by an executor to 
ered againſt a particular legacy with coſts, notwithſtandin 

proof of its being a forged interlineation ; becauſe the will 
oved in the proper court, and it might have been proved 
reſervation as to the diſputed legacy. See 1 P. Williams 
See alſo Stephenſon v. Gardiner, 2 P. Williams 286. 
rer, lord Macclesfield in Branſby and Kerridge ſet aſide a 
perſonalty for fraud, and made the executor a truſtee, 
his decree was afterwards reverſed by the lords; and fo it 
was another of his decrees of a like kind in Andrews and 
. For lord Hardwicke in Barnſley and Powell ſays, it is 
h ww ſettled by the lords in Branſby and Kerridge, that this 
mot ſet aſide a will of perſonal gſtate for fraud, nor will I 
ge on what is laid down there, and in Powys and Andrews, 
the caſe of Mr. Hawkins's will; and in e and Vade 
Irdwicke ſpeaks of the caſe of Powys and Andrews in like 
See as to Branſby's caſe 1 P. Wms. 548, as to Powys 
drews Vin. Abr. vol. 8. page 548, vol. 11. pages 59 & 66, 
and Powell, 1 Vez. 287. Bennet and Vade, 2 Atk. 324. 
the relief given by lord Hardwicke in Barnſley and Powell 
eaſt inconſiſtent with the concluſive quality of a probate. 
ll in that caſe was both of real and perſonal eſtate ; and 
he former, it had been found by a jury to be forged, and 
intiff's conſent to probate had been procured by fraud; 
jon the ground of this fraud, and not upon any ſuppoſition 
ght to examine the validity of the will in contradiction to 


es (date, lord Hardwicke ordered the defendants to conſent to 
erciſleſWation of the probate, and intimated, that if this ſhould 
qual) conſented to, he ſhould go further, and make the execu- 
ot toſſÞltees. So too in Sheffield and the dutcheſs of Bucking- 
fore M'bough lord Hardwicke granted an injunction to reſtrain 
this cheſs from further controverting the will of her huſband, 


ceded in a way which leaves the peculiar juriſdiction of 
cation'tual courts as to probates unimpeached ; for he founded 
prolaſhonction on an admiſſion of the will by the dutcheſs in a 
cal off ſuit, in which it was decreed to be well proved; and he 
er a0, that in an adverſary way the court of chancery or a court 
uld not determine on the validity of a probate. See 1 Atk. 


withoWele authorities, in reſpect to the force of a probate at law 
ards M equity, being conſidered together, as on the one hand 
pautably ſhew the ſole and peculiar juriſdiction of the ęc- 
al courts in the probate of wills, ſo on the other hand 

| in 
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in my opinion they as clearly prove, that all acts done in the ibition 
ciſe of this juriſdiction are binding and concluſive on the ii exceed 1 
ral courts, and ought not to be ſubject to a re- examinai . and are 
them. If any thing further was wanting to eſtabliſh this porter add 
tion, ſome argument might be derived from the hiſtory ¶ A rivati 
practice in reſpect to prohibitions, where wills are of real hat no - 
as of perſonal eſtate. Formerly, when ſuch a will was ea it /Pou/ 
as to the land, it was uſual to grant a prohibition for ſtayinfWexcept by c: 
bate both as to the lands and goods; afterwards it was in Mo 7 
only as to the latter; and finally it was refuſed, as to both,Mhprinciple 
6 Co. 23. 1 Ro. Rep. 31. and 358. Comberb. 170, 2Mvbilit act. 
552. The ancient practice was only to prevent a preju n before 2 
trial in the temporal court as to the land: the middle Mn by the | 
was founded on the inconvenience which might enſue if Habeth 
thould be ſtaid, the executor not being able to ſue for debi_hfz ſpecial | 
out: the modern practice aroſe from its being ſettled, an action 
bate was not evidence as to the land. But by each it Mf whichh 
mitted, that the temporal courts could not examine infſzabcth 5 ( 
validity of wills, ſo far as they related to perſonalty ; ¶ mon plea 
ſole juriſdiction over wills of the latter well accounts for ; for a 
cluſive force of probates, where they are admiſſible in enWony being 
See 1 Cha. Caf. 80. 126. 192. the caſe of a perpetual ing on part ot 
not to 2 a will, it having been found forged. and theſe 

2. Cauſes for depriving clergymen of their benefices forÞrger, ' becg 
ther branch of merely ſpiritual juriſdiction, except where t ſome pu 
parliament give a concurrent one to the temporal courtsWrildiftion, 
done in the inſtance of ſimony by the 31 of Elizabeth! Freem, 
makes the living void, and is conſtrued de fat a dep in the Ki 


without ſentence, and creates penalties recoverable in tinations ; f. 
poral courts, Accordingly in Bird and Smith, the form of a col 
ing been inducted into a living on the deprivation of . may by 
by the commiſſioners for ſimony, but being diltyrbed by f it can 
ceeding in a writ of reſtitution awarded by the king's er wie, 
an aſſidavit of torcible entry, the chancellor, by the e bound by 
Popham and Coke chief juſtices, and Fleming chief baronWrin, 23 & 
ed an injunction to reſtrain the 4 at come depri vati 
againſt Bird, till Smith had defeated the deprivationWet their fou 
principle of this deciſion was, that the temporal court the maſt 
examine that which is decided by eccleſiaſtical judges in tors by app, 
merely ſpiritual, The words of lord Coke in this caſe W now ſettled 
commonly ſtrong and expreſſive. The law eccleſiaſticol, Wlve to all 
is like t9a ſweet river running through beautiful meadruhle even in 
if it goes beyond its bounds and banks, annoys by drow controyl 1 
therefore ought to be corrected aud reduced within them 0; 
if toe law eccleſiaſlical exceeds its potwer, it ſhould be 1 
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1 , 

i of deprivation by the viſitor of a college was concluſive ey 
| in an ejectment for one of the college eſtates ; and the 
is ment of the king's bench given by the opinion of three 
againſt Holt, and founded on the 1njuſtice of the ſenteng 


| it appeared from the facts of a ſpecial verdict, was reverſe, an En 
| Dr. Widrington's caſein B. R. Eaſt 13 Cha. 2. 1 Lev. 1. vas pl 
| | Patrick's caſe in B. K Eaſt. 14 Cha. 2. 1 Lev. 6; Nip; and 
|| King and New College Trin. 23 Cha. 2. 2 Lev. 14. nu br the 
|| lips and Bury Trin. 6 W. & M. 4 Mod. 106. Skinner lt there 
i" L. Raym. 5. Caſ. in Parl. 35. and 2 Stillingfleet's Eching; an 
" 411.— This caſe of Phillips and Bury appears to have be if the 
i | elaborately argued, and the reports of it, particularly i been a g 
it Skinner, and the cafes in parliament by Shower, a “ Acco 
if very important matter on the effect of ſentences by courts e of 
If culiar juriſdiction. It ſhould however be obſerved, that erailed on 
| in Phillips and Bury the ſentence was finally adjudged to doctrine 
| clufive, yet many of the facts and circumſtances relative Nen allow 
| form and juſtice of the ſentence were allowed to be given WM" being t 
| dence againſt it, and are ſtated in the ſpecial verdict. , 2841 
1 might be owing to doubts on the effect of the ſentence; the pla 
it the late caſe of Mr. Crawford, the court of king's bench a uld adjuc 
bl of refuſing ſuch evidence againſt a ſentence of expulſion ch of this 
41 college. gts | 
| . of ſhips taken in war uſually del gain th 
il the admiralty court of the ſtate of which the captor is a Me having 
il and there are ſeveral caſes in which the ſentences of ſuch 29995, th 
have been received as concluſive to all other courts inn actions 
| the queſtion of property hath afterwards occurred; and i urts.— 
caſes no difference is made, whether the ſentence was g nt of the e 
a foreign or our own court of admiraltyſ.— The earlieſ wed to hay 
4 this kind I meet with is that of Hughes and Cornelius, ff 
| lord chief juſtice Holt as one in which he was counſel. 2 
RN | trover for an Engliſh ſhip, which was taken by the Frenc iralty — 
| ralty and ſold to plaintiff; and on the trial before lord ¶ theſe caſes & 
. ſentence of the admiralty of France was produced, and i indes. 
| 1 a ſpecial verdi& finding the ſentence, and that the ii... — . 
Engliſh ; but notwithſtanding this contradiction of the fd on a wr 
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it the court held the property bound by it, and the plaint 
| vered. See 2 L. Raym. 893. and S. C. cited by the 
Carth. 32.— The law of nifi prius mentions the caſe of an 
=_ - on a policy of inſurance of a ſhip with warranty that it m1 
1 diſh, in which a ſentence of the French admiralty cou 


„Mr. Crawford's caſe is now in print, being reported by the name 
 Grundon and others, in a collection with which the public hath been Jul 
Sce Mr. H. Cowper's Reports of Caſes in the King's Bench 315 
| + Ve in the Preface to this volume ſore obſeryations concerning 
4 | is || diction of the judge of the admiralty in prize  Caules, 5 
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ing the ſhip as Engliſh, was held to be concluſive evidence. 
w of nifi prius, ed. of 1775, page 224.—In Burke and 
| or Thyrwit in B. R. which was firſt argued Eaſt. 4 
2. but was not adjudged till Eaſt, 1 W. & M. the ſen 
of an Engliſh: court of admiralty, condemning the ſhip as 
e, was pleaded by the captor in bar to an action for the 
ſhip ; and plaintiff demurred; and though judgment was 
for the plaintiff, yet it was merely becauſe it was not ſer 
hat there was a war, and for other defects in the manner 
ding ; and in the argument it ſeems to be taken for grant- 
it if the ſentence had been properly pleaded, it would 
been a good bar. See 3 Mod. 194. Carth. 31 & 1 
6. Accordingly ſoon afterwards in Green — Waller, 
tence of an Engliſh court of admiralty, being well plead- 
evailed on a demurrer. But it is only for the ſake of the 
doctrine of lord Holt, that I cite this laſt caſe ; for the 
fon allowed to the ſentence in the caſe itſelf would prove 
it being the effect of the party's own agreement; for the 
nt, againſt whom the ſentence was pleaded, had given 
to the plaintiff with condition to deliver the ſhip if the 
ld adjudge it to be a prize, and the action was brought 
ch of this condition. See 2 L. Raym. 891“. 
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ſc having a peculiar juriſdiction for the condemnation 


in actions brought to try the property of the ſame goods 


and | ö 
was g. nt of the exchequer on an information for a forfeiture 
arliel wed to have this effect t; and in Mr. Ford's manuſcript 


elius, e 
unſel. 
Frenec 
e lord 
andt 
t the f 
f the ſe 


<h, in which it was eſſential to confider accurately the effect of ſenten- 


theſe caſes ſtrongly tends to juſtify the uſe here made of the former pre- 
this ſubject. See Bernardi v. Motteux, Dougl. Rep. 554, Caux v. Eden, 
Lindo v. Rodney and another, ibid, 592. in a note, and Michell and 
iney and Vaughan, ibid. 597. in a note. This laſt caſe was lately heard 
lords. on a writ of error; and the judgment of B. R,. was affirmed after 


plaint opinion of the judges. | 
h cordingly the opinion of the court of common pleas in the caſe of Scott 
by the A g.man and others in the common pleas, as reported in 2 Blackſt, 977 
fe of ani the conclufiveneſs of the judgment equally concluded in perſonam of the 
rat it od condemned. At firſt Mr. juſtice Blackſtone inclined to favour its 
Icy cov oncluſive for the latter purpoſe. But he afterwards concurred with the 
wy court againſt ſuch di ſlinction, and held the judgment univerſally con- 


porting this change of ſentiment, not only by ſtrong reaſoning from 


the name of the exchequer proceedings for the condemnation of forfeited goods 
been jult Walogous caſes, but by a variety of direct deciſions of the point. 

15. 5 

oncerninz 1i 2 there 


— 


421 2 


d again the court of exchequer and the commiſſioners of 
{ pocds, the determinations of both are concluſive evi- 
courts.— The law of niſi prius cites a caſe, in which a 


* 
; * * 


lin the laſt two or three years ſeveral caſes have been brought before the #1 46g, 
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pre * pn been publiſted ; and in — wo i 5 judgment parties. 
ration, 7 of exci fro 
ion by the commiſſioners 4 aſs for the! 
—— . and is not cancluſive in an 3 ——— Nor do I I 
. 
ich, 18 Geo, 3. 2 f ief juſtice la . 
a ef Rabi Feit nd hr dro hart Prnton 
—_ opinions deſerves the — of being a mom al court for 
e der of coming from the ing there f 
3 d alſo not only being more ſolemn, bat « dee fitting at niſip oF 
rity, — he other opinion was that of a firigle ju ge to remind the at their { 
— . juſtice due to this latter 2 Hale prefdsBWied on a ſt 
—— — reported caſes of the exchequer, w 
ther 


ument in favour of lord clit 
40 — 2 — decifion of the 1 - g 
22 — ph worthy of notice, that in the * — 
M Jes Ee se there is no reference either to the 
hems the cafe before lord cluef juſtice Lee, 


urt. See 
ung a pro I 


IN CA8ES OF MARRIAGE, 


authority.—In the former cafe the action was brought for 
hem, in cutting off the plaintiff's arm; and defendant juſ- 
by pleading, that it was done in correction, according to 
ial law, for breach of duty, whilſt plaintiff was under de- 
lnt's command as his officer, and the regiment was march- 
zgainſt the enemy; to which the olaintif replied de injurid 
nie pris; and on the trial the ſentence of a court martial 
a complaint by plaintiff was received as concluſive evi- 
ce of the juſtification. See law of niſi prius ed. 1775, page 
and Mr. Ford's manuſcript. The latter caſe aroſe on an 
of parliament for ſtating army debts, which authoriſed com- 
oners to ſuramon officers and agents, and where any mo- 
ms due from one to another, to give a certificate, on which 


gab en might be brought as on a ſtated account; and an action 
8 vile brought on ſuch a certificate, lord chief juſtice Pratt al- 
iffe, 


mo dee 1 Stra. 481.—But theſe two caſes, and others of a like 
pe which happening at niſi prius might be decided without 
ft, n conſideration, I cite more on account of their conformity 


on ue general principle of the more ſolemn determinations, than 
ſpect of their own intrinſic authority. Befides, in Lane and 
erg and in Moody and Thurſton, the ſuits at law being be- 
nthe ſame parties as the former proceedings were, they do 
Fool) ſo ſtrongly as moſt of the inſtances I have mentioned. 


As to Burrows and Jemineau, in 2 Stra. 733, I do not 
it as an authority, becauſe I think the deciſion turned on a 
ciple foreign to the preſent purpoſe, In that caſe lord chan- 
Fr King granted an injunQion to ſtay proceedings in an 
"1 againſt the acceptor of a bill of exchange, who had been 
Y diſcharged of the acceptance by ſentence of a court at 


fi 
2 horn. But this is only an authority to prove the concluſi ve 
Jude of a ſentence by one court of concurrent juriſdiction in a 
_ rnlative to the ſame ſubject in another court between the 
wem parties. 
ſor the 


Nor do I infer much from the caſes of Webb and Cook, or 
hornton and Pickering, and of Boyle and Boyle. In the 
alc a prohibition was granted to ſtay a ſuit in the eccleſi- 
court for ſaying. that one had a baſtard, . becauſe the per- 
ung there for this defamation had been ordered by the juſ- 
at their ſeſſion to keep the baſtard, and their ſentence 
ied on a ſtatute was adjudged to be conclufive to the ſpiri- 
court, See Cro. Jam. 535- and 625. In Thornton and 
ring a prohibition was granted on the ſame account. See 3 


dit to be conclufive, and refuſed to receive evidence againſt _ 


Kebl. | 


— 
— 
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Kebl. 200. In Boyle and Boyle a prohibition was grants 
two judges againſt Powel, to ſtay a ſuit againſt a woma 
jactitation of marriage, the man ſuing there having been 4 
dy convicted of polygamy for marrying the ſame woman y 
he had a former wife living. See this laſt, which was of | 
3 Jam. 2. in Comberb. 72. & 3 Mod. 164. All theſe caſe 
probably be cited for the lady, ſhould the concluſive ope 
of the ſentence in her favour be denied. But I do not lay n 
ſtreſs on them, becauſe they might perhaps be founded on 
right of the temporal court to reſtrain the ſpiritual court | 


dilectut 
Hram n 
u, ut ater: 
nouendum 
mte aligus 


| ub ere 
/ 15 ( 
ling to thi 
conciſely, 


, ſentenc: 
riſe, br 


contradicting that which hath been already finally decided ; which 
by temporal judges, under an authority expreſsly given H ;, leave 
of parliament. uit ; for 
Such are the numerous authorities on which I found m not re 
tion of the concluſive quality of ſentences by courts having MW; far defi 
culiar juriſdiction; and fo convinced have I been from the Ho denomi. 
ning, as well of the general doQrine's being perfectly (M..wer to 
as of its application to the preſent caſe, that I ſhould have 4; ur book 
ed it unneceſſary to have thus expatiated on the ſubject, ii His. In K. 
not repeatedly heard both queſtioned by perſons, whoſe t was arg. 
upon moſt occaſions would — influence my judgiſ ſentences 
though I cannot yield to them in the preſent inſtance. Neves and 
manner, in which I have endeavoured to methodize and Mara mar 
the caſes, takes by anticipation all the objections uſually: ey are not 
and, as I cannot _ thinking, evinces their inſufticÞ. han the | 
However, I will conſider them ſingly. and the: 
It is ſaid, that the ſentence in the preſent caſe being 
matrimonium hath not the effect of a thing finally adjudgec 
according to the language of the civilians and canoniſt\KWrgher obje 
tranfit in rem judicatam ; and that as it would not be condiiff in force, 
to a ſpiritual court, therefore it ought not to be ſo to the ies, firange 
ral one, This objection is founded both on the generaWunting and 
as to ſentences contra matrimonium, and the words 7 far precedents 
appears to us, which in the ſentenee in queſtion follow ince was uv 
claration that the lady was free from matrimonial conta gers. It is 
I admit the rule to be as ſtated, not merely becauſe it is Moral courts 
found in Oughton's Ordo, the book ſometimes cited to proffevidence, \ 
that being a book chiefly of weight as to the form of proce court of if 
in ſuits ; but on the authority of thoſe doctors of the cri been conc] 
canon law, who have written generally de ſententiis et re Juliiffs it unnece 
as Scaccia and Heraldus, eſpecially the former, or have pi allo a#a f. 
larly treated of the effect of matrimonial ſentences, 25 Ws. Should 
Covarruvias, Sanchez, and others without number. Reg al to recol 
as Gaill writes in a chapter on this ſubject, ſententia in ca/Mary to the 


trimonii nga tranſit in rem judicatam, ſed revocatur quand nies and p 
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diteflus fuerit. Sed ut hoc exactius declaretur, diſtinguendum 
trum ntentia lata fit contra matrimonium. Primo caſu nun- 
n, ut dictum eft, tranſit in rem judicatam. Secundo coſe ſub- 
guendum, utrum ſententia lata fit pro matrimonio quod tamen, 
te aliquo impediments, ut puta quia in gradu prohibito contrac- 
, ſubftere non poteſt, et tune feomiliter non tranſit in rem judi- 


ASTIC 


woman 
deen al 
man y 
vas of! 


ſe caſo... See Gall. Practic. Obſervat. lib. 1, obſerv. 112. Ac- 
e opening to this paſſage, which I cite, becauſe it gives the whole 
t lay ¶ ¶ conciſely, and as I believe accurately, though not the reaſons 
ded on , ſentences for marriage are ſometimes final and ſometimes 
court Wiſe, but thoſe againſt matrimony are univerſally not 
cided ; which latter part of the rule however muſt be underſtood 


'en o leave a right to re-agitate the queſtion of marriage in a 


uit 3 for after lapſe of the time for appealing, the ſentence 


nd mn is not reverſible; even the ſentence againſt marriage be- 
aving o far definitive, and that for the lady in the preſent caſe be- 
| the ble denominated in the former words of it. But it is a ſuffici- 
Aly fewer to the objection drawn from this rule, that the ca- 
have 0: our books prove it to be merely applicable in the ſpiritual 
&, ie. In Kenne's caſe the ſentence was contra matrimonium, 


t was argued againſt on that account; but without ſucceſs. 
ſentences in Jones and Bow, in Hatfield and Hatfield, 
lewes and Bathurſt, and in Da Coſta and Villa Real, were 
amtra matrimonium. As to the word ſ% far as it appears to us, 
ey are not mere forms, at the utmoſt they import nothing 
than the general doQrine as to ſentences againſt marri- 
and the adjudged caſes equally anſwer the objection as to 


nother object is, that though the ſentence, ſo long as it re- 
in force, may bind the lady and gentleman who were the 
„ /ffrangers ought not to be affected. But the caſes 
unting and Lepingwell and of Hatfield and Hatfield are di- 
precedents againſt this objection; for in both of them the 
nce was uſed in the temporal court to the prejudice of 
gers. It is alſo anſwered by the other caſes, in which the 
oral courts have received matrimonial ſentences as conclu- 
evidence, without regarding what their effect might be be- 
procea court of ſpiritual juriſdiction, and where they would not 
1c dun deen concluſive in the latter even as againſt parties. This 
it unneceſſary to conſider here, how far the rule that res 
alios acta tertiis nec prodeſi nec nocet applies to matrimonial 
„ Should ſuch a diſcuſſion be entered into, it might be 
alto recolle&, that the operation of certificates from the 
Wy to the temporal court is concluſive to ſtrangers as well 
tics and priyics on the points of marriage and baſtardy, 
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would not A I this was not 1 reaſons, 
courts, no operate againſt common ſtran me 
a — could even parties be bound = in the tenſe i. 8 
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will. 5 5 — 47 indictment for forgery — 
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2 — chancery in the — — lords, wal court's 
tion 15 — 14 of the ſpiritual court in e and Woo, — 
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weden he had pleaded the ſentence, the preſent maſter of 
1 granted an iſſue to try, whether Alice Merchant was 
ta, and his order was confirmed by the lord chancellor. 
ling Bouchier appealed to the lords; and before them two 
ware ere made; one being, whether the ſentence of the ec- 
cone court was not concluſive ; the other, whether the ſpe- 
dienWmſtances of the caſe did not make an iſſue improper®. 
dat bearing the decree was reverſed on both grounds, with- 
-onclulW|-2} oppoſition by the lord chancellor or any other lord. 
0 om Mansfield, who was the only ſpeaker on the ſubject, 


this lions againſt the decree, was clear, that the ſentence 
39, 3 F Was 
the y 
F matt 


raſons for the appellants in Bouchier and others v. Taylor which, 
other parts of the caſe of the appetlant, were written by the editor as 
mel for Dr, Bouchier, have conſiderable connection with the ſubject of 
ment ; and as few perſons are poſſeſſed of the caſes in parliament, ir 
be amiſs to inſert ſo much of thoſe reaſons as is here applicable, The 


the te 
who 
leaded 


ritual Whi: reaſons, which appears to the editor to be here material, was thus 
reaſon | | 

he ten ve ue general grounds, on which, as the appellants conceive, the 
ad try, whether Alice Merchant wwas the coufin-german and next of kin to the in- 
entene 


im Millington, ought to have been refuſed, One is, that the ſentence of 
lefiaſtical court, by which the letters of adminiſtration were granted to 
ellant Dr, Bouchier, excludes the court of chancery from the power of 
an iſſue, The other is, that if the court had the power, yet, under 
cular circumſtances of the preſent caſe, it ought not to have been eu- 
in favour of the reſpondent, It will be proper to view the caſe in beth 
lights, 2; F ' | 

muſt be conceded, that, ſo far as regards the granting of adminiſtration 
ſuits for conteſting the right to it, the ſpiritual courts are poſſeſſed of a 
excluſive juriſdiction, Another thing equally uncontrovertible is, that 
c courts have alſo a juriſdiftion in reſpe to the diftribution of inteffates 
but this differs from the former ; becauſe it is merely concurrent, the 
chancery having a juriſdiction over the ſame ſubject. From theſe two 
flow the objeQions to the court of chancery's power of interference in 
lent caſe; for on an inveſtigation into the conſequences, which muſt 
m ſuch an interference, it will appear to operate, both as an invaſfen of 
tual court's ſole juriſdiftion, and as an undue controul of its concurrent one. 
e ſuit in the ſpiritual court, about the right to adminiſter to Mrs, Ann 
in, the queſtion was preciſely the ſame, as that - which the reſpondent 
ts to litigate in the bill he hath brought in chancery for the benefit of 
n. Had Dr, Bouchier and Alice Merchant claimed the adminiſtration 
, Millington as her” relations in eu degree, the eccleſiaſtical judge 
dave had a right to prefer Dr. Bouchier, on the ſuppoſition that his pe- 
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ton AN was not controverted, or being controverted was well proved, without 
her exe any decifion on the relatienſhip ſet up by Alice Merchant; and if the 
ed. dei proceeded on that principle, her claim would have been unimpeach- 
bu the open to litigation in a ſuit for diſtribution, either in the ſame court 


court of chancery, as if Dr, Bouchier had never obtained the admini- 


duchiet But the caſe, which really exiſted, was quite of a different kind, 
at's re to the pedigree, on which Alice Merchant founded her pretenſions, 
tion, | 2 couſin to the inteſtate, whereas Dr. Bouchier only claimed to be her 
„„ WW wee remwved; and this inequality of claimed relationſhip rendered it 
1but101 Wl ts avoid pronouncing ſentene on Alice Merchant's pedigree ; be- 


| © cauſe, 


473 


— . —— — — — 


FE 
| 
ti] 
" 
q 
: 


EFFECT OF SENTENCES OF COURT'S ECCLES]l; 


was concluſive, notwithſtanding the difference, in pointy 


jects between the two ſuits ; and that the court of chane: 


exerciſing its concurrent juriſdiction as to diſtributi 


c“ cauſe, if it was true, it was beyond the ordinary's power to give the 
« ſtration to Dr. Bouchier. The conſequence of this in argument ſeem 
«« againſt the juriſdiction of chancery over the cauſe of diſtribution inf 
ce the reſpondent, The object of the reſpondent's proceedings in chu 
« have Alice Merchant declared the next of kin to Mrs. Ann Milli 
« death z but this object cannot be attained without contradicting the f; 
te the eccleſiaſtical court, which declared, that Turſt and Jobber, the 
% of Alice Merchant, had failed in proving her the next of kin, and ther 
« the adminiſtration to Dr, Bouchier. Should ſuch a contradiction h 
« of, it would wholly counteract the deciſion of the ſpiritual judge 
« pointing Dr, Bouchier and thoſe in the ſame intereſt of the fruits of t 
« and by depriving them of the diſtribution, to the benefit of which f 
« wiſe would neceſſarily be intitled. Thus under colour of exerciſing aj 
« in a queſtion of diſtribution, the court of chancery would indirect in 
«« ſubvert the foundation of the ſentence granting adminiftration, and 
© beneficial conſequences to the appellants ; and therefore would in 
* the ſole juriſdiction of the ſpiritual court in point of adminiſtration, 
« it it was to repeal the adminiſtration itfeKf, 

« Further, it is proper to conſider, that, as in the preſent caſe the gi 
© termined by the ſentence in the ſuit about adminiſtration was the ſame 
« ſuit had been for diſtribution, ſo the effect of it ought to correſpond, 
ſame in point of concluſion ; becauſe the principle, on which a ſen 
ſuit for diſtribution operates as a bar to another for the ſame purp 
the ſame perſon ſhall not try the ſame queſtion in reſpect to the ſame 
two different ſuits ; and this applies equally to a ſentence in a ſuit { 
tration, when the point adjudged is the ſame, as it would have been 
ties had conteſted about diſtribution, Accordingly in the ecclelis 
this would be the effect of ſuch a ſentence granting adminiſtration, 
it would be pleadable in bar to a ſuit for diſtribution ; and the effed 
be the ſame in chancery, both on account of the juſtice and reaſonable 
rule, and for the ſake of producing uniformity in the exerciſe ofs 
juriſdictions. The ſentence, granting adminiſtration to Dr. Bou 
then to be conſidered as a ſentence in a ſuit for diſtribution, it { 
contended, that ſuch a ſentence would not be a bar to a ſecond ſuit 
« bution, though inſtituted in another court; for that would be arg 
right to reſort to two concurrent juriſdictions ſucceſſively for the 
ſame queſtion, and if allowed of, would give occaſion to claſhing x 
dict ory determinations; and the court /aft applied to could not pn 
any effect, without preventing the execution of the ſentence of tt 
applied to; which would be aſſuming a moſt unreaſonable con 
court having equal cognizance of the cauſe, and in fact would an 
exerciſe of appellant juriſdiction. 

At the hearing before the preſent lord chancellor it was objeQed, 
« Merchant being dead at the time of the ſentence in the ecclelial 
« Dr. Bouchier was then become as near of kin as any other perſon, 

« fore it was competent to the ſpiritual judge to prefer him to the adm 
* without deciding any thing as to diſtribution, But this objection is 

« leaſt foundation: for it was ſettled ſoon after the ſtatute of diſtributia 
right to adminiſtration, which exiſts ar the death of the inteſtate, 1s f 
and that the repreſentatives of that perſon, who was then next 0 


LI 


+ On a bill for diſtribution of an inteſtate's effects before lord Hart 
held himſelf concluded by a ſentence of the eccleſiaſtical court grant 
ſtration. Thomas v. Ketteridge 1. Veſ, 333. The editor was not 
this caie when he wrote the reaſons for Dr, Bouchier's appeal, 
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IN CASES OF MARRIAGE. 


ed by ſentences of the ſpiritual court in granting adminiſ- 

and not at liberty to re-examine the points decided in 
rciſe of that peculiar juriſdiction. Indeed before I heard 
lord 


pointy 
chance 
ibuti ' 


* right to it, as ſuch perſon if living would himſelf have f. The ſen- 
tion ind ranting the adminiſtration to Dr, Bouchier is full evidence of the prac- 
in c de ecclefiaſtical court in this reſpect; for, as a foundation for giving 


adminiftration, the ſentence previouſly declares, that the executors of 


Milli erchant had failed in proving her next of kin; from which it muſt be 


* that, if they had not fo failed, the adminiſtration would have been 
„os chem. 5 
= 1 de objected, that the reſpondent was not a party to the ſuit in the 


ical court, and therefore ought not to be bound. But there is an ob- 
ner to this. Turſt and Jobber, the executors of Alice Merchant, as 
for the reſpondent and all others beneficially intereſted under her will, 
proper perſons to conteſt with Dr. Bouchier ; and the reſpondent, as 
legatee of Alice Merchant, is as much bound by the event of the ſuit 
executors, as if he had been a party; unleis he can ſhew, that the 
pleaded faintly, or in any manner carried on the ſuit colluſrvely, Exe- 
ze ranked by the civilians amongſt the /egitimi contradifores, that, is, 
who, having the primary and principal right, may proſecute or defend 
as to conclude others, whoſe right are of the ſecondary and dependant 
ich is the reaſon for allowing ſuch third perſons to intervene, A wri- 
reat authority on the civil law, in explaining where res inter alias acta 
{ third perſons, ſays, ſud naturd ac proprid wi nocet wel prodeſt ſententia aliis, 
guat lata eft, quoties lis tract᷑atur cum legitimo contradictore, 4 quo cœteri jus 
quam d fonte derivant ac recognoſcunt, (Erici Mauritii Diſſertatio de Jure 
mis, Vid. ſe. 15.) He next explains the term of legitious contradic- 
llamus, unde prejudicium vel commodum, quod ex tali ſententia quoad tertium 
dicimus plenius efſe, atque rei, etiam quoad bunc, judicatæ vim obtinere 3 neque 
ui innititur juri legitimi contradifloris, eoque ad cauſam ſuam uti neceſſe 
aden queſtionem denuo retract are licet, The ſame author then proceeds to 


| judge, 
's of t 
rhich t 
ſing a} 
rech in 


ecclelia 
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the effed 
ſonable 
rciſe of 0 
r. Bou 
n, it 6 
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us or ſcriptus, who ſo far as concerns the perſonal eſtate partly anſwers 
zecutor amongſt us, and legatees; in reſpect to whom he ſays, pariter fi 

« ſcriptum 
Mansfield, though he afferted the concluſiveneſs of the ſentence granting 
tration to Dr, Bouchier, denied this particular poſition. His lordſhip 


arti 
— the Nrembered arguing a caſe before Dr. Lee as judge of the prerogative 
ahing Iich, after great conſideration, the latter held che right to adminiſtra- 
| not pi de tranſmiſſible as above deſcribed, but to be grantable to the next of 
de of tl ume being. A caſe to the fame effeR before the delegates was cited in 
le conul lord Mansfield when ſolicitor- general; and lord Hardwicke allowed the 


the eccleſiaſtical court to be ſo ſettled as to adminiſtration, though he 
a diftribution in favour of a huſband's repreſentatives on the principle of 
from him as the perſon intitled to adminiſtration at the time of his 


ould al 


jeQed, | 

— aſe, Collier v. Elliot, x Wilſ. 168. 1 Veſ. 15. 3 Atk, 526. Theſe 
erſon, Ne certainly intitled to a very great reſpect. But on the other hand 
the aum according to which the right of adminiſtering ought to follow the right to 


a one caſe Sir Joſegh Jekyll maſter of the rolls is repreſented to ſay, 
aint had been ſo ſolemnly determined by the ſpiritual court. Bacon v. 
ſt, Vac, 1729. in 21 Vin. Abr. 88. The ſame doctrine is aſſerted by 
Fin 1 P. Wms. 382. and by lord Macclesfield in Cha. Prec. 567. and 
ina caſe in 11 Vin. Abr. 87. pl. 24, The practice alſo of granting 
en to the reſiduary legatee, in preference to the next of kin, ſeems to 
onal authority on the ſame ſide; for it proceeds on the idea, that the 
quiring adminiſtration to be granted to the next of kin, were 
i view to their benefit, and therefore become inapplicable when 
in cannot in any event be entitled to the ſurplus of the eſtate to be ad- 
dee further 2 Str. 11117. 


tion is 
ſtributict 
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grant. 
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the doctrine by examples; and amongſt them we find the caſe of an 
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a F irre 
lord Mansfield, I was convinced of the doctrine, pas of x 
reſpe& to matrimonial ſentences, as to wonder at the c of d 
given by perſons of great reſpectability tothe contrary notion, tho 
the who 
* ſcriptum heredem ſuperaverit is, qui legitimam wvindicabat bareditatem, i ces and 
« 'ac fideicommiſſaris nocebit ſententia, ut demonſtrut Papinianus ; totum enim (ii 
* dependet ab inflitutione bæredis, unde wires capit teftamentum, qua, an Mt to thi 
vel non, inter ſcriptum et legitimum beredem diſquiri debet. Cui quiden which th 
& lecus tantim forat, fi ex alto capite, quam injuſta præteritione vel exher evidenc 
« rum vel parintum, teſtamenti jus impugnatur ; his enim caſibus, annulla fly dj 
« cetera ſervantur, If then, as in the caſe here ſuppoſed, ſentence agai Laue 
« cutor in reſpect to the conſtitution vf the will itfelf, on which the H Real 
« whole property of the teſtator depends, is binding upon the legater againſt 
© ought a ſentence, which as in the preſent caſe, only decides as to: 1 his a 
« property claimed under Alice Merchant's will, to be ſo, But it » lM” * 


„to the civil law, or the practice of our eccleſiaſtical courts, that ſe 


& an executor binds the legatees; for in this inſtance our temporal e and 7 
& a like rule, Decrees in chancery againſt executors are concluſive temp. ] 
« tees and all others bereficially intereſted in the perſonal eftate, thoug 
, are not parties to the ſuit, unleſs the executors plead faintly or if 
ce judgments againſt executors in the courts of common law have 1er argut 
ce though in them legatees cannot be parties. Nor can the reſpondent this c⸗ 
complain of any hardfbip in applying the rule to his cafe, He cu the 2 
© ignorance of the pendency of the ſuit there; for it appears by the (ea dicked 
«© mental bill, and by the anſwer to it, that he had correſpondene i nννjẽmd, 
1 Bouchier on the ſubject ſoon after the death of the inteſtate, Mn Ny, they 
liagton; and the truth is, that he was a moſt active perſon in the Wed as ha 
« the beginning, which is proved by ſeveral of the witneſſes examine e with th 
« and Jobber in the eccleſiaſtical court, who depoſed that they gave t . 
© at the inſtance of the reſpondent. If the reſpondent had been diſl the infe 
& the manner in which Turſt and Jobber litigated the affair, by the W on the 
<« eccleſiaſtical court he might have intervened by an allegation pro in#Wnd then 
© fo have made himſelf a party to the ſuit, As to ſeint pleading ort | 
cc js not ſo much as ſuggeſted by the reſpondent, that either was if nen 
4 Alice Merchant's executors in their ſuit with Dr. Bouchier, pears to 
« It may alſo be objefted, that Turſt and Jobber, againſt whom Weamſt th 
6 of the ecclefiaſtical court was pronounced, refuſed to proſecute an ed to be 
« ſuffered the fifteen days, allowed for that purpoſe, to elapſe withoe 2 
opportunity, and that the reſpondent not being party to the (vi nt juriſ 
6 could not be carried on by himſelf; and therefore that it would be or fixed 


t conclude and bind him by a ſentence, from which he was not at Wed as the 
«© peal. But it ſhould be recollected, that mere hardſhip will not no is 

« effect of a ſentence in the eccletiaſtical court; and upon hat it 2 5 
« queſtion, whether the court of chancery hath the power to grant a not my 
6 turn, Beſides, if there is any hardſhip in the caſe, it hath inti Wl court a: 
« fron the reſpondent's own conduct, and he hath brought it upon H marriag 
« ſuit in the eccleſiaſtical court, between Dr. Bouchier and the execu 48 
„Merchant, was pending ſeven or eight years after her death ; an e meant 
% whole of that ti me the reſpondent was at liberty to have made hinWrts undu 
* and if he had done ſo, he would have had the ſame right to an ap} 
had been a party from the beginning. 

«© As another objection it may be urged, that lord chancellor 
« order, on the plea of the appellants to the juriſdiction, having bee! 
«<< in by anſwering, it is now too late to uſe the ſentence of the eccle 
cc either as excluding the juriſdiction of chancery, or as a bar to the 
« by the reſpondent. But on attending to the words of lord North 
« it appears, that ſe far from deciding upon the effect of the ſenten 
« ruling the plea, he only ordered that it Hould ſtand as an anfwe! 
4 for the reſpondent to except to it, and expreſsly reſerved the benefit # 
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5 irreconcileable with all the precedents. Not only 
ges of marriage, but thoſe of probate and adminiſtra- 
ſe of deprivation, the admiralty and revenue caſes, 
ly thoſe of ſentences by courts martial ; in fewer, 
the whole ſeries of authorities relative to the operation 
ces and judgments by courts of peculiar juriſdiction is 
nt to this idea; for in all the ſentences I refer to, the 
which the judgments and ſentences were pleaded or of- 
evidence, particularly in the matrimonial caſes, were 


7 parti 
the cour 
ry notice 


tatem, ti 
N enim le 
Cr, an 10 
1 quiden 
el exber 


vo bly diverſo intuitu. Lord Hardwicke, when in Mendez 
ich the M Real this was preſſed as an objeQtion to receiving a 
e legates MW againſt marriage as concluſive, treated it much in the 
mo 7, his anſwer being, that the end and intention can ſeldom 


x in the eccleſiaſtical and temporal courts, the one being for 


that ſe 

nporal e and the other = a temporal conſideration, See Rep. 
clue il, temp. Hardw. by lord Annally 19. 

te, thouy 

aintly or . 

; — er argument againſt the concluſive quality of the ſen- 
eſponden ih this caſe may be framed in this manner. It may be 
Y . 5 the act of the firſt of James the firſt, on which the 


ndiQed, having given to the temporal courts the trial of 


sſpondend 

ate, Mn y, they ought, ſo far as regards that offence, to be 
n in the fed as having a concurrent juriſdiction over queſtions of 
hy e with that ſpiritual court; and that if they are con- 


the inference from the determined caſes, which chiefly 
on the ſuppoſition of a peculiar juriſdiction, wholly 
d then it will only remain to ſhew, that the ſentence 
ot conclude a ſpiritual court of concurrent juriſdiction.— 
pears to me the moſt plauſible objection which can be 


been diſſu 
by the 
on pro iui 
eading or. 
ther Was i 
Ir, 


— gainſt the ſentence; and if the temporal court ſhould 
— ed to be on the ſame footing with a ſpiritual court of 
to the luſent juriſdiction, it would give great advantage to the 


or fixed as my opinion is on the effect of the ſentence 
ed as the ſentence of a peculiar mpg N I have my 
 toits effects on a concurrent one. But I muſt add, 


would be 
s not at li 
ill not v 


pon that it _ 

o grant up not myſelf conſider the act of James as giving to the 
wh — court an equal and concurrent juriſdiction over the le- 
ic u 


marriage. On the contrary, my opinion is, that the 
e meant to leave the peculiar juriſdiction of the ſpiri- 
ts undiminiſhed, and only to authorize the temporal 
4 caurets 


the execu 
death; and 
madc hin 
to an apf 


ancellor | vg. By this manner of proceeding his lordſhip, thovgh he held the ſon- 


_— ſufficient to preclude the reſpondent ſrom the benefit of an anſwer, re- 
> th the fra/ conſideration of the ſentence to the hearing of the cauſe, and 
4 North ently left the appellants at liberty to avail themſelves of it in every other 
8 ſented * by avoiding to anſwer.” 

_ * under of the argument in the printed caſe of the appellants being ſo- 


e benefit e ſubject of this argument, is ther ſore not fit to be introduced here. 
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courts to enquire into the legality of marriage as an ing 
the trial of polygamy, m the ſame way as they before ex 
it incidentally in civil actions, and that they ſhould þ 
ſame deference to ſentences of courts having the dire | 
tion. The exception in the act of James, which provid 
the act ſhall not extend to any perſon divorced at the tim 
ſecond marriage by any ſentence of an eccleſiaſtical coy 


temporal 
which 1 


in 3 Lev. 


aving an 

any perſon whoſe former marriage ſhould be declared you nn aye 
ſentence of ſuch a court, ſtrongly countenances this ic Hin that it 
1 Jam. I. c. 11. {. 3. However, ſhould it be thought pin, why 
controvert the point of concluſion, the operation of the ¶ from the | 
creating a temporal juriſdiction for the trial of polygamyMeccd fror 
to me to leave greater ſcope for argument againſt the ed firſt h 
quality of the ſentence, than any other topick I am a wint will 
more eſpecially as the ſtatute of James excepts ſentence{Whi the aut! 
ſpiritual court in words not ſufficiently large in letter to very narrc 
hend a ſentence in a ſuit of jactitation; the ſtatute me 

only ſentences of divorce, and ſentences declaring a ſom u agree, 
riage void. | t of every 

The only other obje&ion, which occurs to me, agaifiſhoſe who 

operation of the ſentence as concluſive, ariſes from ſome d of frau 
ſes, which I obſerve to have been heretofore cited for till: the inſtr 
poſe ; though I do not ſee that they in any degree apply be more 


1s the caſe of Hinks and Harris, in which a prohibition, Wur of ſuct 
ſuit in the eccleſiaſtical court againſt one for inceſt in nite credit « 
his firſt wife's ſiſter, was granted guoad annulling the ma produce p 
becauſe the ſecond wife was dead, and there was iſſut to allow 1 
marriage, and conſequently baſtardiſing the iſſue woudement or 
been contradicting a rule of our law, that a marriage Moy it in an 
ſhall not be avoided after the death of either party. Ser | 


It was pron 
271. But this caſe only proves a right to controul the of baude, 
courts, where they proceed in oppoſition to the common except in 
point in which it predominates over the law eccleſuQs its full e 
Another caſe is Hiliard and Phaly, in which the ti 

chief juſtice of the king's bench on an iſſue from cha ing the aut 
try a marriage refuſed even to receive as evidence à h thoſe w 
againſt the ſuppoſed huſband for fornication with the ¶ and I ſhall 
wife, and his payment of money in commutation tor fiſthe civil la 
nance enjoined. But this caſe is a ſingle one againkMdigions. 
other authorities, and is unſupported by any reaſoning; | 
rejection of the evidence was greatly diſapproved of by MCoke in Fe 
chancellor King, when the matter came before hin fraudulent 
though it is not mentioned whether he granted a ne. The co 
See 8 Mod. 180.— to Emmerton and Hide, which has, as we; 
fore lord Holt, and is cited in Comberb. 72. and SHL, yet bein 


but moſt fully in 3 Mod. 164. it only proves, that in Maur ang « 
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temporal court may incidentally try the lawfulneſs of 
\ which is not denied. — The cafe of Pride and the Earl 
in 3 Lev. 410. 1s liable to the ſame obſervation. 


II. 


fore ex 
uld ſ 


Ire& | 


aring any thing further to offer in reſpect to the con- 
peration of the ſentence in the caſe in queſtion, on the 
n that it was pronounced in a ſuit really adverſe, I ſhall 


ght pain, why I think, that concluſion, if there was any, 
f the W from the ſentence its whole effect, and leave the lady 
gam ected from inquiry into the alledged marriage with 
the cofffÞeſed firſt huſband, as if there had not been any ſentence. 


am ani point will not require a long diſcufſion; both the prin- 
xd the authorities on which it depends, being reducible 


rery narrow compals. 


uſt agree, that the law ought to diſconntenance fraud 
t of every kind, and fo far as it is practicable to diſap- 
ole who practiſe them, of the propoſed fruits. But 
d of fraud, by which the courts of juſtice themſelves 
the inſtruments of injuſtice or of the evaſion of law, 
apphſ be more particularly guarded againſt ; becauſe under 
ition, Wur of ſuch a ſanction, the deception is more likely 
t in fte credit of a fair tranſaction, and conſequently more 
he mi produce pernicious affects; and ſhould it ever become 
is iſſuſſt to allow the averment of fraud and colluſion in procur- 
e woulfdement or ſentence: by 1mpoſition on a court of juſtice, or 
riage Io it in any other court than that in whichthe ſentence or 
| Seri was pronounced, it would be an engagement to® adopt 
al the WY of frauds, which, by rendering detection inacceſſible, or 
nmon except in one particular court could not fail either of 
gits full effect, or of anſwering a preſent purpoſe. 


ing the authorities on this point of colluſion, I ſhall be- 
i thoſe which explain the practice of our temporal 
and I ſhall next proceed to take ſome notice of the doc- 
the civil law and the practice of the courts of eccleſiaſ- 


ſdictions. 


Coke in Fermor's-caſe, which depended on the effect 
fraudulently levied by a tenant for years, gives this ge- 


ce 2 
| the | 
In for 
gainſt 
ning; 
of by 
e hin 


| a nile. The common law, he ſays, ſo abhors fraud and covin. 
_ ds, as well-judicial as others, tugh of themſelves juſt 
d Sk 


ul, yet being mixed with fraud and deceit, are in judgmer.t 
ious and unlawful, Ste 3 Co. 78. a. This principle 


may 


t in! 
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14 
Powd. 42. and Brook and Fitz herbert, tit. collnfion. — In N 
7s caſe, which was before all the judges, the point de- | 
ned by them was, that if tenant for years or by copy of 
ll makes a feoffment, and levies a fine with proclamati- 
the feoffee, and this is done by colluſion in order to de- 
the lord of his inheritance, the fine is abſolutely void, and 
Is right remains unbarred notwithſtanding lapſe of the 


grants. The colluſion in Fermor's cafe appeared from the 
o the I continuing in poſſeſſion and paying rent after the fine, | 
ain, WM) expiration of the leaſe for years, when he claimed the in- 11 
d,—Arce, and ſet up the fine and the five years as a title. —In | 
od ti common place book in the Inner Temple, I meet with | 
id will Wwing caſe of a judgment by one court adjudged to be | 


another court on account of colluſion. Edward Barber 0 
liam Pullen were indicted at the ſeſſions for Wiltſhire, | 
Charles the firſt, before Lord Chief Juſtice Hyde, Sir 

Digby, Sir Lawrence Hyde, and other juſtices, for treſ- | 
taking the cattle of one 'Farner. On the trial it appear- | 
it they had taken the cattle under a levari facias on a 


nt in the county court in an action of debt by Barber | 
1c did Turner; but it being proved, that the action was a 1 

n between Barber and Pullen, and that Pullen had ap- | 
for Turner without any authority, the court was of opi- | 


„then {hat the judgment was a nullity ; and the jury finding 
-mitter Muilty of the treſpaſs, they were fined gol. a- piece and im- 
mother d for a month. This caſe is not in any printed book, — 
it of atze in Kel. 43. and 1 Sid. 234. is a cafe in ſome reſpect 


to that of Barber and Pullen; for Farr was found guilty 
glary, though he entered under a writ of poſſeſſion on a 


t beingWnt againſt the caſual ejector by default in an ejedtment; 
rpoſe. ¶ proved, that he had obtained it by falſely ſwearing to 
ie cffeFWing given notice to the tenant in poſſeſſion, and that 
o done had entered he robbed the houſe of jewels and other 


e property. It is well obſerved by Lord Chief Juſtice 


ocure: 
ay brinſe, that Farr's making ute of the law to get the poſſeſſion 
ccordinfar from excuſing him, that it heightened his offence. — 
„ notuiſſſe moſt frequent inſtances of the incfficacy of colluſive 
vas obtFWnts relate to executors and adminiſtrators. Even in the 


Lord Coke it was a thing of courſe to reply to a judg- 
t up by an executor, that it was obtained by fraud or 
In Turner's caſe, 8 Co. 132. which was debt againſt 
iminiſtrator, the defendant pleaded feveral judgments ; 
to one, plaintiff replied, that it was by fraud and covin, 
nifſue was joined; and as to the others he replied, that 


etre ſatisfied and kept on foot to defraud ; to which 
. 5 defendant 


of do 
real at 
in out 
e in 80 
s in wh 


biſh ar 
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{ defendant demurred. Now, in this caſe there was not x a feme 
1 entertained of the nullity of a colluſive judgment; but the Flite, 
| of law which aroſe was, whether a judgment, allowed to ;, -., 
| ginally good, could become covinous by a ſubſequent ad ovin, fo 
| the court adjudged that it might. Beſides Turner's ci | / . 
| printed reports contain many inſtances of replications of 'the jud, 
| and covin to judgments pleaded by executorsand adminill or recorc 
In the caſe of Veale and Gateſden, W. Jo. 91. the judge ment e 
dentally obſerve, that ſuch replications may be made; 1 ther, fo 
| find the right to reply once controverted in any book; the... of co 
| tions debated having ever been merely as to the manner d In; and 
ing per fraudem to judgments, particularly whether ſever bo the 
ments ſhould be diſtinQly replied to or might be taken tons as th 
or as to the manner of traverſing a replication, that a d theret 
judgment was fraudulently kept on foot, that is, whether | thing, I. 

tisfaction or the fraud ſhould be traverſed. See W.. ought 
Latch. 111. 1 Sand. 336. 2 Saund. 48. Cart. 221. 1M judicial 
2 Mod. 36. 1 Show. 289. 1 Freem. 28. See alſo Merie fraud o 

ham's caſe, 9 Co. 108. in which one point was, whether 
ing that a ſatisfied recogniſance was kept on foot by cot is not 8 
good, only one perſon being mentioned, and covin inſt general re 
importing fraud by two at leaſt. s; for at 
When I conſider theſe authorities, they appear to me ¶ Its are not 
ble, as not to leave a doubt as to the right to plead or ent 

the proof of colluſion in obtaining the ſentence in pF is, one © 
as to the effect of the colluſion when proved. All the Ned of @ 
have ſelected are unconnected with any act of parliamei In his | 
I have avoided mentioning inſtances, in which the rigitat Veni 

voiding a judgment for colluſion in any degree depends ¶ ar a 
from them. It ſhould alſo be attended to, that none oft ptions to 
and authorities in the leaſt hint at any diſtinction as to! et lata cy 
of court by which the judgment is pronounced, or the court i intereſt, e 
the fraud or colluſion is averred ; the rule appearing to e fact j 
general, and to apply to all judicial acts whatever, andt See page 
all equally void when infected with colluſion. Nor can ſh, and po 
ceive any reaſon for making a difference in this reſpect , and pat 
the judgments of the temporal courts and the ſentences fror again 
eccleſiaſtical. Lord Coke in Fermor's caſe before-mene law- write 
after citing an abundance of inſtances to prove the opiniit;; and a. 


all judicial as well as other acts when mixed with fraud 0 
are nullities, repreſents the judges as ſumming up theifccrdingly th 
ments in theſe forcible words. Hereupon, as he writes, 
concluded, that if recovery in dower or other real action, 
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ot 2 Wh feme covert or an _ if warranty, if ſale in market 
ut thei ;/ letters patent of the king, if preſentation and adminiftra- 


d to h 
it 8 
rs cal 


that is to ſay, if all atts temporal and ſpiritual ſhall be avoid- 
ovin, for the ſame reaſon a fine in the principal caſe, levied 
ud and covin, ſhall not bind. See 3 Co. 78. b. So here I 


ns a the judgments of all our temporal courts, even the king's 
mul or record in Weſtminſter-Hall, are univerſally liable to 
judges WM:rment of fraud and collufion ; and, if, being infected 
e; m ther, ſuch judgments are nullities; why ſhould not the 


& tbehes of courts eccleſiaſtical be equally open to the ſame a- 


ner oft; and why, if proved, ſhould not the effect and conſe- 
ſeveral. be the ſame 7 The words I have cited from Lord Coke 
en toons as the opinion of the judges in the Exchequer cham- 
at a (a 


ind therefore on their authority, as well as on the reaſon 
thing, I am intitled to think, that in this reſpe& no diſ- 
n ought to be made between the two juriſdictions ; and 
judicial acts, whether temporal or eccleſiaſtical, if pro- 
fraud or colluſion, ought to be void *. 


ether 
> W. 
. 1M 
Meriel 
hether 
. CO 


1 t is not requiſite wholly to reſt this doctrine of colluſion 
n in 


general reaſoning or the rules and practice of our tempo- 
; for authorities from the writings of the civilians and 


o me "lt; are not wanting. 


or ent f 

1 pr a, one of the few who have publiſhed ſeparate treatiſes 
All the gect of ſentences, is ver — on the ſubject of col- 
rllamen In his famous book de ſententid et re judicatd, which 


e rigb 
2pends 
ie oft 
2 as to! 


tat Venice in 1629, after ſtating the general rule, that 
ales acta aliis nec prodeſt nec nocet, proceeds to explain 
ptions to this rule. One of them, he writes, is, quando 
lata cum legitimo contractore, id eſt, cum eo cujus prin- 


court i intereſt, et & quo alii jus habent conſecutivum ; quia tunc 
g to g facit jus quoad omnes, etiam non intervenientes et non 
and i See page 349- The author having enlarged upon this 
Ir can in, and pointed out who ought to be deemed legitimi con- 


{pe | 


ences 0 


, and particularly how far the exception applies to ſen- 
ror againſt marriage, proceeds next in the formal man- 


re · meie law-writers of that age, to qualify the exception by 
” * ns; and amongſt theſe we find colluſion; for he ſays, 
rau 

up the cordingly the caſe of Roach and Garvan, 1 Veſ. 157. where Lord 


a writes, 


ict ion, ; 


Hardwicke ſays, that colluſion will overturn any ecclefiaſtical ſentence. 


Vel. 287, 
KE 2 | that 
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that the exception will not hold, quando ſententia tt ln 
collaſionem; quia tune aliis non noceret. He adds, et dic 
præſumitur lata per colluſionem, quando victus non adbibuit 
diligentiam, ſed detegitur ejus culpa et negligentia ; puri 
non appellat a ſententia, ſed illæ acquieſctt, et multo magis | 


| 


| and r 
noble in 


law f 


7. OR” is caſe is 
confeſſionem : fraus enim et dolus nemint patrocinari debent; idiQti 
rius præjudicium; et ides ſententia lata per collufonem ha the alle; 
non ſententid, ſeu aliis non nocet, quamvis ſublata collufiney of inqu 
See page 355- To warrant this doctrine of the nullity d woved 
juſive ſentence, the author cites a great variety of writer; i ded th 
on the canon as the civil law. | ei 

: iporal 
Heraldus, another profeſſed writer on the force of ſen 3 ar 
holds the ſame language in reſpect to colluſion; tho U juriſdi, 
words are not quite fo full and ſtrong as thoſe of Scaccia, n 
ſnewing that in general a ſentence againſt a heres ſeri 1 
being of the number of the legitimi contradictores, would | juriſdic 
legatary, Heraldus qualifies the generality of the rule, 
ing, that the legatary will not be affected, if the hers a the wh 
either is inactive or acts colluſively The words of H ecederits 
are, Sant fi contra heredem ſcriptum non agentem vel luſar ke opinio! 
tem pronuntiatum ſit, nihil hoc nocet legatariis, ut ait Ui. aber, wh 
vu 5O. fe 1. de leg. 1. quod oft certi et indubitati juris. . 
rald. de rerum judicatarum auctoritate lib. 1. cap. 2. ſet. 1. dition 
; 1 . 's w 1 | 
As to the opinions and practice of our eceleftaſtical o r 
the ſubject of colluſion in obtaining ſentences, the want ike... 
publiſhed reports of their doctrine renders it difficult to 1332 
precedents, But there is a caſe in one of our own book N 
ports, which ſeems to prove, that the practice of the 930 
_ eleſiaſtical is the ſame as that of the temporal courts. . of coll 
is in Moore; and being ſhort, I will give it tranſſated . Gn a 
own words, which are in Law-French. fon be e 
: . Wo! argum. 
Llyd and Made, Bofter 14 Jam. in the tint 5 
— 02 {ove an executor in the court chriftian for it the 
who pleads a recovery in debt againſt him at cm ſentences 
and that ultra that which would be neceſſary to ſatiify aid. Th 
he had not dt ; ts which the plaintiff in the ea, be an 
court pleads, that the recover y was by covin, and t - | a ſentenc; 
tiff offers to diſcharge the Judgment and the defe waar | be an aut} 
775 on this the queſtion was, if prohibition was ( becauſe M 
luding part 


unſel, tha 
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ſet 
et dicit 
hibuit 


and refolved, that it was not, bit that the covin was aptly 
ble in the court chriſtian; becauſe the legatte could not ſue at 
law for the legacy. See Moore 917. 


puta | 

mag caſe Is remarkable, for it appears to prove the practice of 

1 * uriſdictions at the ſame time. The eccleſiaſtical court re- 
4 


the allegation of covin againſt the judgment as a proper 
| of inquiry; and conſequently as one which was relevant, 
proved would make the judgment a nullity. The party, 
eaded the judgment, was diflatisfied ; and to avoid inquiry 
e covin flies to the temporal court for a prohibition. But 
oral court, adverting to its own rule of treating colluſive 


ufront 
llity Vi 


vriters 


of — nts as nullities, approves of the proceedings of the eccle- 
5 da zuricickion; and though fraud and coltufion are not in 
-ace'* Wh! cxaminable before the latter, permits this ſpecies of fraud 
0 Jer 0, as an eſſential incident to an effeQual exerciſe of the 
pa juriſdiction over legacies. 


here 
s of H 


el luſen 
it Ulp. 
ris. 


a ſea. L 
ticat co 


n the whole, when I take into conſideration all the nume- 
ecederits furniſhed by our own law-books ; when I add to 
he opinions of the writers on the canon and the civil law; 
ther, when I reflect on the reaſonableneſs of allowing 


(d1Qtion in which it was given or is pleaded, and on the 
which might follow, if any judgment or ſentence ſhould 
open to ſuch an averment ;- my opinion is ſo decided, that 


=_ doubt, whether the counſel for the lady will oppoſe the 
1 tor on this ground. I rather ſuſpect, that the conteſt 
5 what is the kind of evidence proper to the proof of col- 


f the and that what the counſel for the proſecutor may deem 
Fe of colluſion, thoſe for the party proſecuted will call 
dence of the marriage. However, ſhould the evidence 
hon be controverted on the part of the lady, the chief 
of argument for her, I conceive, muſt be the various 
W' proviſions againſt fraud and colluſion in particular 
But the obvious anſwer to any reaſoning from them is, 
ſentences, on which I rely, are independant of any le- 
fi zd. The caſe of Prudam and Phillips, which was once 
* tto be an authority againſt giving evidence of colluſion 
OP a ſentence of the ſpiritual court, appears by Mr. Ford's 


' was 6 


becauſe Mrs. Phillips, who offered it, was herſelf one of 
luding parties; and it ſeemed to be agreed both by court 
unſel, that it would otherwiſe have been admiſſible. 

As 


n to be averred againſt a judgment or ſentence, whatever” 


be an _—_— the other way, the evidence being refuſed 
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As to Hatfield and Hatfield, I apprehend that the point 


luſion was not before the lords. However, as in the rex 
the appellant's caſe the ſentence is called colluſive, it 
proper to examine the printed caſe accurately “. 


lt js fit to apprize the reader, that the two queſtions which are the ſub 
preceding argument, when the caſe came on for trial, were referred to thy 
and that their anſwer to the firſt queſtion was contrary to the opinion, 
viouſly to the trial had been given by the editor, | 
The queſtions to the judges were, | 
1, Whether a ſentence of the ſpiritual court againſt a marriage in avi 
titation is concluſive evidence, ſo as to top the counſel for the crown tro 
the ſaid marriage in an indictment for polygamy ? 
2. Whether, admitting ſuch ſentence to be concluſive upon ſuch j 
the counſel for the crown may be admitted to avoid the effect of ſuch 
by proving the ſame to have been obtained hy fraud or colluſion ? E X 
The opinion of the judges on theſe queſtions was unanimous, Tot 
they anſwered in the negative, to the latter in the affirmative. It is no 
neceſſary to give the words of their anſwer here, becaule they are a mere 
of the queſtions propoſed. The reaſons of this opinion, as delivered þ 
lord Walſingham, then chief juſtice of the common pleas, were thought 
tant, that the lords requeſted to have a copy of his argument; which y 
dingly given, and js now in print, See State Trials, vol. xi, p. 262, 
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EXCHEQUER CHAMBER 


ON 


IVING JUDGMENT in the CASE 


O F 


ERRIN and Another againſt BLAKE, 


By the Hon, Mr. Juſtice BLACKSTONE. 


ie following argument is printed from the original manuſcript in 
ad- writing of the great modern commentator on the law of Eng- 
whoſe name it bears. 
e copy-right was purchaſed by the editor from one, who derived 
eto it from the executor of Sir William Blackſtone. The caſe, to 
i relates, is ſhortly given in the judge's printed roports. But this 
nent is there omitted; which, as the editor conjectures, was owing 
circumſtance of its being written on a ſeparate paper inſtead of 
contained in the judge's note-books. ] 
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TG U ME .N 
Ma. JUSTICE BLACKSTONE, 


telivering Judgment in the Exchequer Chamber, 


Wedn. 29 Jan. 1772. Hilary 13 G. III. 


DN the fulleſt conſideration which I have been able to 
ve to this caſe, I am of opinion, that the judgment of 
of king's-bench is erroneous and ought to be reverſed. 
ceive, that the great and fundamental maxim, upon 
e conſtruction of every deviſe muſt depend, is, ** that 
tention of the teſtator ſhall be fully and punctually ob- 
| * ſerved, 


, to which this argument by the late Mr, Juſtice Blackſtone, belongs, 
de for having attracted the attention of Weftminſter-hall for many years, 
printed books of deſerved authority, there is an account of the caſe F, 
Bla:kſtone, Sir James Burrow, and Mr. Fearne, all ſtate as much of 
pon the conſtruction of which the caſe depended, as is neceſſary for un- 
the force of any of the arguments. Mr, Douglas has in his Reports ad- 
articulars, relative to the manner in which the caſe came before the 
h, and its ſubſequent progreſs. But one full and connected account of 

reſenting whence the litigation ſprung, with the particulars of its long 
iﬆ through the courts of Jamaica and the privy council, and afterwards 
eſtminſter-hall to the houſe of lords, has not yet appeared in print, It 
curred to the editor, that his endeavours, to collect and digeſt the ne- 
nals for that purpoſe, might enable him to perform a ſervice both uſe- 

able to profeſſional readers, 

of the caſe from the beginning was the validity of a jointure of 10001, 

ed by a Mrs, Williams out of a Jamaica eſtate ſaid to be about three 
yearly value, Her claim was immediately founded on a ſettlement, 
her after marriage, but in purſuance of articles before, by her huſband 
ms, Eſq; The queſtion was on his right to make ſuch a ſettlement ; 
pended on the conſtruction of a deviſe to him in the will of his father 
lliams, Eſq ; If the will paſſed an eſtate tail to John Williams, he hav- 
t acts requiſite by tae laws of Jamaica for barring intails, the jointure 
was effectual. If the will paſſed only an eſtate for life, the jointure 
Whether alſo the former or latter of theſe conſtructions ought to pre- 
iefly to be decided by a confideration of the rule of law, thus expreſſed 
e in his report of Shelley's caſe; namely, “ that when the anceſtor by 

conveyance takes an eſtate of freehold, and in the ſame gift or con- 
eſtate is limited either mediately or immediately to his heirs in fee 
cc or 


. 672. 4 Burr, 2579. Fearne on Conting. Rem. zd. Ed. 110, Dougl. 
329 in a note, and Mr, Fearne's copies of opinions of counſel in Per- 
printed in 1780. 
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But there is, I will acknowledge, a diſtinction to be of 1 
though too often confounded or forgotten, in what is ] ind; 
thoſe rules of law, which muſt co-operate with the inte" prope: 
the teſtator, in order to effectuate his deviſe. the law 
the court of appeals and errors in Jamaica, which confiſts of the go theſe plead 
council, But the fate of the two writs of error there was different ; the Mothers om! 
in the ejectment againſt Mr. Blake being reverſed; but the other againſt } of bringin 
ter, which was not heard till ſeveral years afterwards, being affirmed, king's bei 

On both Judgments in the court of appeals and errors in Jamaica, then atiffs, at 
appeal to t e king in council. | Trinity terr 
What was done by the privy council on the appeal againſt Mr. Witter, Ing then | 
informed of, 1 Trinity ter! 
But, in reſpect to the appeal to the privy council brought by Mr. pemi Aton an 
co-truſtce againſt Mrs, Blake, it appears to have taken the following cou lift 3 but 
The lords of the privy council, conceiving that the record brought be of Joh 
was for want of a ſpecial verdict too imperteR, therefore reverſed the ju fate tail 
the court of appeals in Jamaica, but with a direction not to prejudice of error \ 
aud a recommendation of a ſpecial verdict on a new ejectment to be H argued 
Mrs, Williams's truſtees, Accordingly a new cjectment was proſecute wove ſeven 
Perrin and his co-truſtee Mr, Vaughan; and a ſpecial verdict being i (riarim on t 
both the ſupreme court in Jamaica and the court of appeals or errors thu delivered 


given judgment for Mrs. Blake the defendant, the plaintiffs appealed to lt was a 


in council. In July 1765, the cauſe came on to a hearing before the lo WP chief bar 
committee of the privy-council, But lord Mansfield, being the only law und the jut 
then attended the council, did not chuſe, that a queſtion, of ſo general a bench, ar 
in reſpect to all the landed property in England, ſhould be decided by his i be whole t 
nion; and therefore it was agreed, that the appeal ſhould be adjourned, ¶ bor an eſtat 
lemn adjudication of the point arifing on the will of William Williams cou of error w 
tained in Weſtminſter-hall, For this purpoſe a caſe was at firſt prepared the houſe 
opinion of the court of king's-bench, and ſigned by the counſel on each out either 
ſuch a reference from the cockpit to one of the courts of Weſtminſter being iN place b 
it was at length agreed to take the opinion of the king's bench in à feigne repreſenting 
of treſpaſs, in ſuch a way, as to give the benefit of a writ of error to the e io be enter 
chamber, and from thence to the houſe of lords. Accordingly a record v dhe ling“ / 
for the king's bench to this effect. u broug bt i1 
Meffieurs Perrin and Vaughan, the ſurviving truſtees of the term of f 
dred years for ſecuring Mrs. Williams's jointure, brought treſpaſs agai 
Hannah Blake for forcibly entering upon the plantation in Jamaica, with 
to lay the action in a pariſh in Middleſex, To the declaration on this tre... * 
defendant pleaded as to the force not guilty ; and as to the reſidue of tune above 
that William Williams being ſeiſed in fee deviſed the premiſes to bis ſen MChoſe jolt 
hams for his life, remainder to the defendants and the two other daughte ppearing b 
rator in fee; that the teſtator died ſeiſed 4 Feb. 17234 that the two ot to 2 13:1 
ters -and the fon John died; and that on John's death defendant entered w particular 
ſcifed, To this plea the plaintiffs put in a replication, ſtating the will of rj 
Williams at length and his death; that Iſaac Gale mentioned in the will ag nd that ai 
teſtator; and that afterwards John Williams ſuffered a common recovelig.. un 
uſe of himſelf in fee, which was done, inſtead of ſtating the real fact of t certainly a 
ance operating as a bar of intails according to the law of Jamaica, in ore fach a turn 
the point determined, as if the eſtate actually was fituate in England ; ane lood as a f 
John Williams ſo becoming ſeiſed in fee demiſed to the plaintiffs tor 3 > about 0 
years, who entering under this term were treſpaſſed upon by defendant, . diverfity 
declaration. To this replication the defendant demurred ; and plaintiti n proper 


demurrer, the caſe was thus brought before the court of king's bench i. 
ment, kit, Rep 

| with what 
bench or of 


® Dowg!, Rep. B. R. 329. in a note. 


IN THE CASE OF PERRIN AND BLAKE. 


e of theſe rules are of an eſſential, permanent, and ſub- 
ind; and may juſtly be conſidered as the indelible land- 
of property, irrevocably eſtabliſhed by the well-weighed 
the law, which have ſtood the teſt of ages, and which cannot 


ENT 
to be 

t is m 

e intent 


the gore theſe pleadings, in various parts of which ſome of the real facts were va» 
at ; the ¶ others omitted, in order I preſume to accommodate the record to the ſhor- 
againſt M of bringing forward the true point in iſſue, the caſe came on to a bear- 
Tmed, king's bench, in Eaſter term g G. 3, when Mr, Serjeant Walker argued 


Ai they 
. Trinity term following, by Mr. ſerjeant Burland for the former, and by 


Wi 
"1 Trinity term 10 G. 3, for the defendant Mrs. Blake; lord Mansfield chief 
xd Afton and Willes juſtices holding, that John Williams took merely an 
life ; but Yates juſtice being of opinion, that the remainder to the heirs 
dy of John Williams the tenant for life were words of limitation, and 
eſtate tail to him, my . 

of error was brought upon this judgment in the exchequer chamber, 


Mr. Pert 
ving Count 
»ught bei 
d the jud 
udice 


to be vn argued ſeveral times, of which the laſt was in May 1771. After a 
proſecuteMzdove ſeven months, the judges of the exchequer chamber delivered their 
being ia on the agth of January 1772 ; and then it was, that Mr. juſtice 
errors the ee delivered the following argument, N 

pealed to Mult was a judgment of reverſal, by the opinions of ſeven judges againſt 
re the lo Ws chicf baron Parker, Mr. baron Adams, Mr, juſtice Gould, Mr. baron 


and the juſtices. Blackſtone and Nares, being all againſt the judgment of 


only law 2 a - 
i bench, and lord chief juſtice De Grey the only judge for it. 


eneral a 


d by his e whole therefore eight judges were for an eſtate tail in John Williams, 
tzourned, for an eſtate for life, ; l 
liams coul of error was next brought in parliament to carry the point for a final de- 


the houſe of lords, This writ of error was kept depending for ſeveral 
out either party's chuſing to force on a hearing, But at length a com- 
dok place between the parties and on a petition from them to the houſe 
repreſenting the compromiſe, that houſe on the 7th of May 1777 ordered 
to be entered on the writ of error ; and that the record ſhould be re- 
the king's bench for executing the judgment of that court, as if no writ of er- 
n brougbt into that houſe 


prepared 
on each fi 
ter being: 
n a feignd 
r to the t 
record v 
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tis famous cafe of Perrin and Blake at laſt ended by a compromiſe, after 
in of above thirty years; the truſtees for the widow of John Williams, the 


his ſen Ms hoſe jointure of 1000l. a year was from the beginning the ſubject in 
r daughte appearing by the precedent Rate of the caſe to have commenced their firſt 
twee 1 io eſtabliſh the jointure as long ago as the year 1746. 

, —_ particular, that under any circumſtances a lady ſhould not be able to 
* hat „ ether her jointure was good or not without waiting for upwards of thir- 


and that at laſt the buſineſs ſhould have no deciſion, but terminate in a 
iſe between the contending parties. | 

certainly a misfortune to the lady, whoſe intereſts were at ſtake, that the 
ſuch.a turn, that her jointure could not be decided upon, without its be- 
riood as a final precedent for explaining a rule of law of general impor- 
about which there has lately prevailed amongſt profeſſional perſons an 
n diverfity of fentiments, and by the mode of applying which the titles 
real property of the country are ever liable to be moſt eſſentially atfected. 
TOR, 

kit, Rep. 672. 4 Burr. 2579. 

with what follows ſeems to make it doubtful, whether the judgment of 
lech or of the excheguer chamber was in point of form to be executed. 


be 


on recove 
fact of t 
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aintiffs, and Mr, ſerjeant Glyn for the defendant. It was argued a ſecond 


ning then ſollicĩtor- general for the latter, The judgment of the court was 
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Mx. JUSTICE BLACKSTONE's ARGUMENT 


he exceeded or tranſgreſſed by any intention of the teſſ 
it ever ſo clear and manifeſt. Such as, that every te 
fee-fimple or fee- tail ſhall have the power of alienating hi 
by the ſeveral modes adapted to their reſpective intereſt 
no diſpoſition ſhall be allowed, which in its conſequenet 
to a perpetuity that lands ſhall deſcend to the eldef 
brother alone, or to all the daughters or ſiſters in pam 
Theſe, and a multitude of other 1 rules of pro 
this kingdom, are founded on the great principles of pyh 
venience or neceſſity, and therefore cannot be ſhaken « 
bed by any whim or caprice of a teſtator, however fully 
phatically expreſſed. A condition not to alienateis void, yl 
nexed to a deviſe in fee, or in tail: an executory deviſe 
tends to a perpetuity, 5 depending on ſo diſtant a conti 
as the general failure of iſſue, is totally null from the begi 
—and no man would be ſuffered to direct, that his land 
be deſcendible for the future to a/l his male iſſue, or only 
eldeſt of his female. 

ut there are alſo certain other rules of a more arbitrary 
nical, and artificial kind; which are not ſo ſacred as th 
ing founded upon no great principles of legiſlation or n 
policy. Some of theſe are only rules of interpretation or er 
to aſcertain the intention of parties, by annexing pa 
ideas of property to particular modes of expreſſion : ſo th: 
a teſtator makes uſe of any of thoſe technical modes of e 
on, it is evidence prima facie, that he means to expre 
ſelf-ſame thing, which the law expreſſes by the ſell⸗ſa 


of words.—Thus, if a man deviſes his land, being fr And 
another generally, without ſpecifying the duration of hi the ru 
the deviſee ſhall be only tenant for life :—if he deviſes W! diſting 
manner a chattel intereſt, the deviſee ſhall have the total W'* very 1 
ty: a deviſe to a man and his heirs ſhall give him the kiſichnical 
abſolute dominion ; to a man and the heirs of his body, ſha; ſo, on 
him a more limited inheritance. loubtlul, 
Laſtly, there are ſome rules, which are not to be H be ſafeſt 
among the great fundamental principles of juridical poligÞ! the law 
are mere maxims of poſitive law deduced by legal reaſoningÞ® quiet o 
ſome or other of theſe great fundamental principles. n, ſhall 
that a man cannot raiſe a fee-ſimple to his own right heirs plain 
name of heirs, as a purchaſe 3 or, to bring it home to t contrar 
now before the court, that a deviſe of lands to a man for Wity (in 
and afterwards in any part of the ſame will a deviſe of ti the fame 
lands to the heirs of his body, ſhall conſtitute an eſtate latitude 
the firſt deviſce for life. to their | 


uſt be 


ENT IN THE CASE OF PERRIN AND BLAKE. 
e teſul ne of theſe rules, of the ſecond and third claſs, are rules 
ry ten flexible nature than thoſe of the preceding kind, and 


many exceptions; whereas thoſe admit of none. For, 
atention of the teſtator be clearly and manifeſily contrary 
gal import of the words, which he has thus haſtily and 
edly made uſe of, the technical rule of law ſhall give 
this plain intention of the teſtator. This has been clear 


ing his 
tereſts; 
quence 


> eldef 


n part! 
of pol four centuries at leaſt, if not longer. It is ſaid by the 
of pub 9 Hen. 6, fol. 24, that a deviſe 1s marvellous in its 
ken als; and many inſtances are given, where it may coun- 
fully Ne ordinary rules of law. The like doctrine is to be met 
101d, every re porter ſince; and is the ſame that obtained in 
7 deviſe" the conſtruction of uſes before the ſtatute. In the 
a conti es {ſays lord Bacon of Uſes 308, 8vo edit.) the chan- 
he begit ll conſult with the rules of law, where the intention of the 
his lan does not ſpecially appear. But then, this intention ot 


tor, which is to ride over and controul the legal opera- 
his own words, muſt be manife/t and certain and not 
or doubtful,” as was reſolved by all the judges of Eng- 
Wild's caſe, 6 Rep. 16. Or, according to the emphatical 
lord Hobart, 33, © the intent mult not be conjectural, 


or only 


rbitrary 
Jas th 


ON or n 

n or evi declaration plain.” Which words of lord Hobart, as 
ing pa adopted and conſtrued by lord Hardwicke, in Garth 
: ſo tha hne, 2 Vez. 646, muſt mean, plain expreſſion or 


ry implication of his intent. But if that intent be uncer- 


des of e 0 
if it be in æquilibrio, or even in ſuſpence or doubt, then 


o expre 

gel erwards adds) the legal operation of the words muſt take 
ng fred And moſt certainly his lordſhip has laid down and 
1 of bis the rule with that ſagacity and caution, which fo 


y diſtinguiſhed his decifions. For as, on the one hand, 
be very unreaſonable to controul the plain intent of a teſ- 
technical rules, which were principally contrived to af- 
; ſo, on the other hand, where the intent is obſcure 
loubtiul, and liable to a variety of conjectures, it is the 
the ſafeſt way to adhere to thoſe criterions, which the 
che law has eſtabliſhed for ages together, for the cer- 


reaſoninfÞ quiet of property. Every teſtator, when he ules the 


les. Sin, ſhall be ſuppoſed to uſe it in its legal meaning, un- 
ht heirs. ery plainly declares that he means to uſe it otherwiſe. 
ne to ie contrary doctrine ſhould prevail; if courts either of 


an for Wity (in both of which the rules of interpretation muſt 
iſe of ti the ſame) if theſe or either of them ſhould indulge an 
eſtate I latitude of forming conjectures upon wills, inſtead of 
to their grammatical or legal conſtruction, the conle- 

nuſt be endleſs litigation. Every title to an eſtate, 

that 
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IN 
11 that depends upon a will, muſt be brought into Wei : 
| Hall: for if once we depart from the eſtabliſhed rule; M main 
Vi pretation, without a moral certainty that the meaning hams, 
10 tator requires it, no interpretation can be ſafe till it has oi”) daug 
| the ſanction of a court of juſtice. For how can a client. ally to | 
11 chaſor be aſſured, that the conjectures of the molt able. ther- in- 
or the moſt experienced con veyancer, will be in all py 5 of mj 
ſame as the conjectures of the judges or the chancellor rs of the 
vilian of ſome eminence, Mantica, has written a learnedﬀ"** th. 
on their law, which he has entitled, de conjecturis ultiu the ſha 
luntatum ; but I hope never to ſee ſuch a title in the lay Ven to c 
land. For, ſhould ſuch a doctrine ever prevail in this cane 
were better that the ſtatute of wills ſhould be totally n neceſſar 
than be made the inſtrument of introducing a vague dil the tel 
ry law, formed upon the occaſion from the circumſtance” for th 
ry caſe ; to which no precedent can be applied, and mi deviſe 
| no rule can be deduced. diſpofit 
l The principles being thus cleared, upon which I ha to Jo 
! vourcd to found my preſent opinion, I ſhall now proceed! under te 
| what is the legal and technical import of the words mad The | 
1 in this deviſe and will then confider whether there is I in Jo 
Ih and manifet intention of the teſtator, to be gathered ately un 
1 part of his will, which may controul and overrule the le inder „ a8 
ns ration of the words; and at the ſame time be conſiſtent Nn, it v 
fundamental and immutable rules of law. ubſiſted | 
The words which are material to be conſidered, in Me plaint 
that has happened (when ſtript of all embarraſſment demurre 
contingency, which never aroſe, of the birth of a poll vill, Jol 
ſont) are the following :—** Item, and it is my intent at became f 
« ing, that none of my children ſhould jel] and diſpeſ off” and te 
<« tate for longer time than his - a : and to that intent I Nition of 
tc viſe and bequeath all the reſt and reſidue of my eſta t90k ef 
* ſon John Williams for and during the term of his natuf'vards c 
* the remainder to my brother in-law Iſaac Gale and what eſt 
for and during the natural life of my ſaid ſon John M to the 
Ms. n 
+ Mixing the deviſe to the unhorn infant, with that to the ſon living Iin their |; 
ever taken advantage of for the jointreſs when the will was before the pris, - 
as appears by the two firſt reaſons in the printed caſe on her behalf fue rule of 
Mr, Yorke and Mr. De Grey, For in them it was contended, firſt, tha , 6 
lor intended the deviſe of the premiſes ſhould take place only in the caſe dn1zed 11 
of a poſthumous ſon, and that all the deviſes and limitations depended Wtor takes 
event, and that as there was no poſthumous ſon, the eſtate deſcended: te or im 
that at the utmoſt the deviſes could only take place upon the moiet d hos 
the ſon living, and that for want of the birth of a poſthumous ſon the rd Perry's 
moiety deviſed to him could not operate. EDI Tox. chaſe :” 
. he anceſ 
leſcent fr 
| * thou 
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remainder to the heirs of the body of my ſaid fon John 
lliams, lawfully begotten or to be begotten ; the remainder 


ning of ny daughters for and during the term of their natural lives, 
oe = ally to be divided between them; the remainder to my ſaid 
* te ther-in-law Iſaac Gale and his heirs, during the natural 


v all pd ; of my ſaid daughters reſpectively; the.remainder to the 


ncellor? 
| learned 
's ultim 
the lay 


een them: And I do declare it to be my will and pleaſure, 
t the ſhare or part of =_ of my ſaid daughters, that ſhall 
pen to die, ſhall immediately veſt in the heirs of her body 
anner aforeſaid.” - 


— — to take notice, that Iſaac Gale died in the life- 
dane 40 the teſtator, whereby the remainder limited to him and 
— rs for the life of John Williams became, in point of law, 


| deviſe. . 

diſpoſition therefore, at the death of the teſtator, ſtood 
to John Williams for the term of his natural life; the 
inder to the heirs of his body,” without any interpoſing 
The legal conſequence of which is, that if this be an 


and fra 


ch I hart 
proceed! 
ords mad 


there is * f N 

-hered ately uniting with the life-eſtate ; and not an eſtate-tail 
e the | inder, as in the caſes of Duncomb and Duncomb, and Caulſon 
nſiſten en, it was held. to be, by reaſon of the;interpoſing eſtate, 


ubſiſted in both thoſe caſes. And indeed, were it other- 
he plaintiff's replication could not be ſupported upon this 


— ws cWmurrer for therein he pleads, that © by virtue of the 
of a pol vill, John Williams entered into the cloſe in queſtion, 
intent a became ſeiſed thereof in his demeſne as of fee tail, to wit, 


m and to the heirs of his body iſſuing. ”How far the 
tion of this eſtate, to Iſaac Gale and his heirs, though 
took effect, is an evidence of the teſtator's intention, 
rwwards come to be conſidered. At preſent the only queſ- 
what eſtate is by theſe words deviſed to John Williams, 
g to the general rule of law, uncontrouled by other con- 
ns. And I apprehend there is no doubt, but that; the 
in their legal conſtruction, convey an eſtate tail to John 
. 


4b 
intent! 
my eltat 
F his nati 
25 and 

John W 


> ſon living 
fore the pr 


r behalf ade rule of law, as laid down in Shelley's caſe, 1 Rep. 104. 
,-firſt, thi * ed . Li . 60 

in the ca MPEnized in Co. Litt. 22. 319. 376. is, that where the 
s depended tor takes an eſtate of freehold, with a remainder, either 
deſcended: Wie or immediate, to his heirs, or the heirs of his body, 
n the moet) =o 


ord herys is a word of limitation of the eſtate, and not 

chaſe :”? that is, in other words, that ſuch remainder 

he anceſtor himſelf, and the heir (when he takes) ſhall 

leſcent from him, and not as a purchaſor. 

\ though too plain = poſitive to be openly queſtion- 
. ( 


s ſon the d 


g of the bodies of my ſaid daughters, equally to be divided 


il in John Williams, it is an eſtate tail in poſſohon, hy 
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Mz. JUSTICE BLACKSTONE's ARGUMENT I 
ed or denied, has yet been obliquely reflected on; and i ¶ ice du 
tions have been thrown out, that it is a Hrict and a norm. b. 
founded upon feodal principles, which have long ago ii this ſt: 
— that in Shelley's caſe it is only laid down arguendo by the Mie the 
and not by the court and that too in the caſe of a deed i ice, ex 
of a will.—It will not therefore be foreign to the preſent quiliffcr corp« 
to make a ſhort enquiry into the reaſon, the antiquity, ¶ ie coul 
extent of this rule. of abil 

Were it ſtrictly true, that the origin of this rule was Whhens o 
feodal, and calculated ſolely to give the lord his profits o cular ef 
(eit her wardſhip or relief) upon the deſcent to the heir der; tt 
anceſtor, of which the lord might be defrauded if the n Hob. 
to take by purchaſe, of which (by the way) I have ne chen tl 
with a ſingle trace in any feodal writer ;— ſtill it would nals the 
the authority of the rule, or make us wiſh for an opportfif creatio 
evade it. There is hardly an antient rule of real propeniWnd with 
what has in it more or leſs of a feodal tincture. The cofritance 
law maxims of deſcent, the conveyance by livery of ſeiMricular 
whole doQrine of copyholds, and a hundred other inſtan N of waſ 
might be given, are plainly the offspring of the fcodal (Meritarice 
but, whatever their parentage was, they are now adoptedÞd. fort 
common law of England, incorporated into its body, a old cor 
terwoven with its policy, that no court of juſtice in this Melt, if & 


has either the er or (I truſt) the inclination to diſturiMerval : f 
The benefit of clergy took its origin from principles of ¶ join the 
but is there a man breathing, that would therefore now Wc amon; 
aboliſh it? The law of real property in this country, "ſitting the 


its materials were gathered, is now formed into a fine far caſes 
ſyſtem, full of unſcen connexions and nice dependenci Rep. 502 
he that breaks one link of the chain, endangers the dilffas made 
of the whole. % en living 

But it is by no means clear, that this rule took its rilgfily in al 
from feodal principles. I am rather inclined to believe But, 


was firſt eſtabliſhed to prevent the inheritance from Mited to 31 
abeyance. For, though it has been the doctrine of modeſbſequent 
in order to effectuate executory deviſes, that, where a lirtain) wa 
of the inheritance depends in contingency, an interim e his heir 
deſcend to the heir until the contingency happens, yet Wd J. ſays 
feſt to any one the leaſt converſant in our antient boom of his 
during the pendency of a contingent remainder in fee ebe remain 
the inheritance was formerly always (and in ſome caſes er in fee 
day) held to be in abeyance, or in nubibus, as they theſſt tenant 
ſed it. Thus if a gift be made to one for life, remaindF, that the 
right heirs of J. S. then living, the fee ſimple is in ful 
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ice during the life of J. S. Bro. t. Done. 6. And ſo is Co. 
2, b. ; 

2 ſtate of abeyance was always odious in the law; and 
vre the whole freehold or frank-tenement could not be in 
nce, except in the ſingle caſe of the death of a parſon, 
er corporation ſole. Dyer, 5 1 Hob. 338. For in that inter- 
re could be no ſeiſin of the land, no tenant to a præcipe, 
of ability to protect it from wrong or injury, or to anſwer 
hens or ſervices. And this is one principal reaſon, why 
cular eſtate for years is not allowed to ſupport a contingent 
er; that the freehold may not be in abeyance : as is laid 
In Hob. 153. | 

when the firft or particular eſtate was a freehold, there in 
ales the law allowed the inheritance to be put in abeyance, 
creation of a contingent remainder ; but this very ſpa- 
nd with great reluctance. For, during ſuch a beyanceof 
eritance, many operations of law were totally ſuſpended. 


icular tenant was rendered diſpuniſhable for waſte : for 


t of waſte can only be brought by him who is intitled to 
eritance. The title, if attacked, could not be completely 
d. for there was no one in being, of whom the tenant of 
hold could pray in aid to ſupport his right. The mere 
ſelf, if ſubſiſting in a ſtranger, could not be recovered in 
erval : for, upon a writ of right patent, a leſſee for life 
join the miſe upon the mere right. 1 Roll. Abr. 686. 
ſe among other reaſons, the law was extremely cautious 
tting the inheritance to be in abeyance, unleſs in very 
xr caſes 3 as is laid down by Hobart and Doddridge, 
Rep. 502. 506. Hob. 338. Indeed, where the particular 
s made to A. for life, with remainder to the right heirs 
en living, there till the death of B. the inheritance was 
ly in abeyance; for B. the anceſtor, was intitled to 


But, where the anceſtor had already an eſtate of ſree- 
ted to him, the law (to prevent ſuch abeyance) adjudged 


ſequent remainder to his heirs (who, during his life, 


tain) was a femainder veſted in the anceſtor himſelf, 
his heirs ſhall claim by deſcent from him. For, as 
dT. ſays in 11 Hen. 4+ 74. © if land be given to a man 
m of his life, the remainder in tail, and for default of 
he remainder to the right heir of the firſt tenant, the re- 
ler in fee fimple takes its being by the poſſeſſion which 
|t tenant hath.” And though in this caſe it was argued 
that the fee was in nubibus or in ſuſpence, yet this was 

| 2 ſtrongly 


499 


_ — — — — — —— ͤ —́Ü¹ſüü— ꝓvlbD ... — — 


| 


500 


F. 5 E. 3. 
Diſcent. 14 
M. 17 E. 3. 
64. M. 24 
F. 3. 30. 24 
E. 3. 57 


Ma. JUSTICE BLACKSTONE's ARGUMENT 


ſtrongly denied both by him and by Hill, another of the 
And indeed, if we conſider it attentively, the whole of thi 
amounts to no more than what hapyens every day in the 
tion of an eſtate in fee or in tail, by a gift to A. and to bi 
for ever, or to A. and to the heirs of his body begotten, 
firſt words (to A.) create an eſtate for life: the latter (ta hi 
or the heirs of his body) create a remainder in fee or in tail; 
the law, to prevent an abeyance, refers to and veſts in 
ceſtor himſelf ; who is thus tenant for life, with an imm 
remainder in fee or in tail : and then, by the conjunQion 


two eſtates, or the merger of the leſs in the greatet, he be 


tenant in fee or tenant in tail in poſſeſſion. Hence ther 
am induced to think, that one principal foundation of thi 
was to obviate the miſchief of too frequently putting the 
tance in ſuſpence or obeyance. 

Another toundation might be, and was probably, laid in 
ciple diametrically oppoſite to the genius of the feodal i 
tions; namely, a defire to facilitate the alienation of land 


to throw it into the track of commerce, one generation { 


by veſting the inheritance in the anceſtor, than if he con 
tenant for life, and the heir was declared a purchaſor. 


fore, where an eſtate was limited to the anceſtor for lik 


afterwards (mediately or immediately) to his heirs, who: 
certain till the time of his death; the law conſidered the ar 
as the firſt and principal object of the donor's bounty; and 
fore permitted him (who, as it is ſaid, Co. Litt. 22. bea 
his body all his heirs, and who had the only viſible and nd 
freehold in the land) to ſell it, deviſe it, where the cuſtom 
permit, or charge it with his debts and incumbrances. An 
ever narrow and illiberal the original eſtabliſhment of thi 
or the adhering to jt in later times, may have been repre 
in argument, I own myſelf of opinion, that thoſe conſtr 
of law, which tend to facilitate the ſale and circulation 
perty in a free and commercial country, and which make 
liable to the debts of the viſible owner, who derives a 
credit from that ownerſhip ;—ſuch conſtructions, If 
founded upon principles of public policy altogether as op 
as enlarged, as thoſe which favour the accumulation of 
in private families, by fettering inheritances till the full 
poſterity now unborn, and which may not be born for 
century. 14 

Then, as to the antiguity of the rule in queſtion, it hat 
ſaid, that in Shelley's caſe it is only urged by the counſel 
defendant in their argument, and not relied on by the 


Bro. Sci. fac. 176. 
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the determination of the court is grounded on this rule, as 3. 2 x. 
in Shelley's Caſe, as in the caſe of the Earl of Bedford, Moor 11. * 
where the ſame rule is likewiſe argued from by the counſel, 27. Af. pl. 
nown and undeniable maxim. And lord Coke in his com- 50. . 
ry on Littleton (the great reſult of all his experience) has —— 3 
adopted and relied upon it; and has cited in his margin, Fin. 
port it, a long liſt of authorities from the year-books z Relief. 4. 
jj thoſe of Edward the third. I have looked into all theſe, 37* . pl. 
ito ſome beſides ; and ſhall only ſay, that they de moſt ex- M. 38 E. 3. 
ly warrant the doctrine extracted them by that great 17. 26. 
arned judge. | 39 — 3 
ere is one caſe, which I have never ſeen cited, and which nice, 
far the earlieſt of any that have occurred to me upon a dili- H. 40 . 3.9. 
arch. In this the queſtion before the court was, whether F. 4 E;. a0. 
ate thus circumſtanced (that is, ſettled on a man for life, P. 45 FE. 3. 
fer an immediate remainder ju tail, to the right heirs of the 52. 4 2. 
t for life) was, on failure of the remainder in tail, liable to 7 
ebts of the tenant for life; and it was determined to be 
upon the ground of its being a fee ſimple veſted in the an- 
and therefore veſted in him, in order to prevent the inhe- 
e from being in abeyance. This, I believe, is the very firſt 
1 our books, wherein this prineiple was eſtabliſhed. It is 
ear · book of Edward 2d, publiſhed by ſerjeant Maynard, 
ms Edw. 2. fol. 577- And the caſe was this, John Abel, 

ring two ſons Walter and Johan, putchaſed the manor of 
nyſgray in Kent; to hold to himfelf and Matilda his wife, 
Walter Abel his eldeſt ſon, and to the heirs of the body 
Walter begotten; and, if Walter died without heir of his 
ly, the manor ſhould remain tothe right heirs of John the 
Per. Matilda the wife died; and Walter the ſon alſo died 
Wihout heir of his body. John the father became bound in a 
tute merchant to pay 1001. to B. at a day certain; and died, 
Wing his younger ſon John his heir. After the day of pay- 
nt was elapſed, the creditor ſued out a writ to the ſheriff 


s 4M Kent, to extend and deliver to him all the lands which 
| lain Abel the father had, on the day of acknowledging the 
s optute. The ſheriff returns, that he had delivered io other 
n 0! editors upon recognizances all the lands which John Abel 
fullſh in fee, except the manor of Fortyſgray, in which, he had 
for Wy an eſtate for term of life. Upon this return it was argued, 


at John the father had only the freehold for term of life, 
fee ſimple being limited to his heirs, who therefore took 
purchaſe and not by deſcent. But the court held the con- 
y; for which this reaſon (among others) is given by Sto- 
J. viz. becauſe otherwiſe the fee and the right, —_— * 
„deal 


it hat 
nſel! 
y the 


- 
= — — — — 
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% death of Walter the eldeſt ſon, would have been in nobody. 


therefore Beresford C. F. gave the rule, that execution 
« be awarded upon this manor of Fortyſgray.” 

The rule of law, deducible from hence, is well and em 
cally collected by Fitzherbert, in his abridgment, t. Feoff 
pl. 109. who refers (I preſume) to this caſe (though it wa 
then in print) when he ſays, that it was reſolved in M. 18 
« 2. that if a man give land to B. for term of life, remain( 
« C. in tail, remainder to the right heirs of B. in fee, thi 
% mainder in fee ve/?s in B. as much as if the remainder x 
« mited to B. and his right heirs in fee; and the right | 
© B. ſhall have this by deſcent and not as 2 

And from all theſe authorities I infer, that the rule in q 
is a rule of the higheſt antiquity; not merely grounded a 
narrow feodal principle, but applied, in the firſt inſtane 
know of, to the liberal and conſcientious purpoſe of facili 
the alienation of the land by charging it with the debts( 
anceſtor, - on | 

However, it hath been urged, that though the rule n 
allowed with reſpect to eſtates created by dezd; yet it 
not follow, that it alſo extends to deviſes : and fo the maſter 
Rolls is ſaid to have declared (in the caſe of Papillon and 
2 Wms. 477.) „that he knew of no caſe, where lands 
„ deviſed to A. for life, remainder to the heirs of the bod 
« (incaſe of a will) had been conſtrued an'eſtate tail in A. 
either the reporter has miſapprehended his honour's meani 
elſe he had ſurely forgotten the caſes of Whiting and Mil 
Bulſtr. 219. Rundle and Healy, Cart. 170. and Brought 
Langley, Lutw, 814. wherein that point is reſolved in term 
will therefore be ſufficient to obſerve upon this head, that! 
in Co. Litt. 22. 319, is laid down in general terms, “ w 
« whereſoever the anceſtor taketh an eſtate for life, &c.” a 
Co. Litt. 376. and alſo in Shelley's caſe, and in Moor) 
Earl of Bedford's caſe, it is extended to all conveyances. Al 
viſes of lands (which differ totally from teſtaments of ch 


are held in all our books, and particularly in J/indham and 


wynd, 1 Burr, 429. to be a ſpecies of conveyance ; and this 
reaſon why lands purchaſed after the execution of it, can 
by ſuch a deviſe. | 3 

But, however ſtrongly this rule may be founded in ant 
and ſupported by reaſon and authority, I have in the outſe 
ceded, that when it is applied to deviſes, it may give way 
plain and manifeſt intent of the deviſor; provided that ini 
conſiſtent with the great and immutable principles of ov 
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and provided it be ſo fully expreſſed in the teſtator's will, 
e may be collected from thence by ſuch cogent and demon- 
ve arguments, as to leave no doubt in any reaſonable mind, 
her it was his intent or no, Which leads me to the laſt con- 
ation : | 

hether there is any ſuch plain and manife/t intent of the de- 
, expreſſed in or to be collected from any part of this deviſe, 
y controul the legal operation of the words, and at the ſame 
be conſiſtent with the fundamental rules of law ? And I am 
nion, that there is no ſuch plain intent. a 
order to decide this queſtion clearly, it is neceſſary to ſtate 
wately, And firſt, let us ſee what the queſtion is not. 

he queſtion is not, whether the teſtator intended that his ſon 
edo ſhould have a power of alienation. If that was all, the 
Wie would be ſoon at an end; for his intention is moſt clearly 


; 
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d not have ſuch a power. And, if a conveyance were now 
directed of this eſtate by a court of equity, it would proba- 
e in ſtrict ſettlement, according to the caſe of Lennard and 
rl of Suſſex, 2 Vern. 526. Pur that and all ſimilar cafes 
Irecting a conveyance by a court of equity) muſt be laid out 
preſent queſtion ; for we are now in the caſe of a legal eſ- 
nds crecuted either one way or the other, and not of an execute 
bod /. And if the teſtator has in fact deviſed an eſtate to John, 
which ſuch a reſtriction of alienation is incompatible by 
fundamental rules of law, the reſtriction is null and 


ain: the queſtion is not, whether the teſtator intended that 
John ſhould have only an eſtate for life. I believe there 
was an inſtance, when an eſtate for life was expreſsly de- 
to the firſt taker, that the deviſor intended he ſhould have 
hing more. But if he afterwards gives an eſtate to the heirs 
e tenant for life, or to the heirs of his body, it is the conſe- 
Ne or operation of law that in this cafe ſupervenes his inten- 

(as Lord Hale expreſſes it, 1 Ventr. 225. 379) and veſts 
jainder in the anceſtor ; which remainder, if it be immediate, 
his eſtate for life, and gives him the inheritance in poſ- 
; but if mediate only, by reaſon of ſome interpoling eſtate, 
it veſts the inheritance in the tenant for life, as a future in- 
do take effect in poſſeſſion when the interpoſition is deter- 
d. And therefore it has been frequently adjudged, that 
Wb an eſtate be deviſed to a man for his life od, or for life 
liter, or with any other reſtrictive expreſſions ; yet, if 
be aſterwards added apt and proper words to create an eſ- 
inheritance in his heirs or the hcirs of his body, the __ 
tennve 


ſed (and it is the only clear intent I can find) that the ſon 
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tenſive force of the latter words ſhall overbalance the ſtridu the ance! 
the former, and make him tenant in tail or in fee. Theſe the anceſ 
fore are not the true queſtions in the preſent caſe. s muſt al 

, ? : e of the de 
But I apprehend the true queſtion of intent will turn, not Co. Lit. 26 
the quantity of eſtate intended to be given to John the an |; is alſo t 
but upon the nature of the eſtate intended to be given to late devil 
of his body. That the anceſtor was intended to take an eſt contingent, 
life, is certain: that his heirs were intended to take after hi, has only t 
equally certain: but how thoſe heirs were intended to take, WM, his heirs, 
ther as deſcendants, or as purchaſqrs, is the queſtion, If th eat all. F 
tator intended they ſhould take as purchaſors, then, John the fr his heirs, 
tor remained only tenant for life: If he meant they ſhould, only tak 
by deſcent, or had formed no intention about the matter, the implies an 
operation and conſequence of law, the inheritance firſt yeſ zany ſuch 1 
the anceſtor. | The true queſtion therefore is,. Whether ti. term an 
tator has or has not plainly declared his intent, that the he ont remain 
the body of John Williams ſhall take an eſtate by purchoM-1 docs no 
tirely detached from and unconnected with the eſtate of e chattel ef] 
anceſtor ? or, in other words, Whether he meant to put a Ihe next ca 
preſs negative on the general rule of law, which veſts in iM; as in 
ſon of the anceſtor (when tenant of the freehold) an eſtate ¶ ine 3 
given to the heirs of his body? But, in order to ſay this Mildmay fo 
muſt ſuppoſe that the teſtator was apprized of this rule (and joi 
meant an exception to it: of which there is no evidence w he Io 
ever. And here lies the great diſſiculty, which the defend bed red 


error mult encounter. It is not incumbent on the plain 
ſhew, by an expreſs evidence, that his teſtator meant to adi 
the rule of law; for that is always ſuppoſed till the conti 
clearly proved: but it is incumbent on the defendant to | 
by plain and manifeſt indications, that the teſtator intend 
deviate from the general rule; for that. is never ſuppoſed 
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Let us therefore ſee, what evidence has been uſually re 


to demonſtrate ſuch a devious intention, and what the evider * 4 — 
that ” relied on in the poelent caſe. - oof bis bod 

I am far from maintaining, that by a deviſe to a man's * ih 
or the heirs of bis body, they ſhall never take as purchalof but! wy 


any caſe. But I have never obſerved it to be allowed, exce ks 
in one of theſe four ſituations; not one of which will app 10 2 1 G 
the preſent caſe. that G 


1. Where no eſtate at all, or (which is the ſame thi 
the idea of our ancient law) where no eſtate of freehold ii 
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p the anceſtor. Here the heirs cannot take by deſcent, 
the anceſtor never had in him any deſcendible eſtate. 
is muſt always be the caſe, where the anceſtor is dead at 
e of the deviſe, as in the known caſe of John de Mande- 
0. Lit. 26.) the heir then taking a veſted eſtate by pur+ 
lt is alſo the ſame, if the anceſtor be living, and has no 
eſtate deviſed to him; only that then the eſtate of the 
contingent, becauſe nemo of heres viventis. And, if the 
xr has only the deviſe of a chattel intereſt, with a ſubſequent 
o his heirs, the heirs muſt likewiſe take as purchaſors, or 
eat all. For, if between the term of the anceſtor and the 
of his heirs, there is no veſted freehold remainder, the 
an only take by way of executory deviſe ; which, ex vi ter- 
Winplics an eſtate not executed in the anceftor. Or, if 
any ſuch veſted eſtate of freehold, interpoſed between the 
rs term and the contingent remainder to his heirs, that 
ent remainder is ſupported entirely by the interpoſed eſ- 
a docs not derive its being or any degree of aſſiſtance 
e chattel eſtate of the anceſtor, 
ie next caſe is, where no eſtate of inheritance is deviſed 
Weir; as in the caſe of bite and Collins, Com. 289. (ci- 
me counſel for the defendant). There the deviſe was to 
Wlildmay for life, with a power of jointuring, and after 
h, — jointure, if any be) to the heir male of his bod 
y begotten, during the term of his natural lite: remaind- 
Common ſenſe will here tell us, that when no eſtate of 


lain me is deviſed to the heir male of the body, he cannot take 
4 ent as heir. | 


[he third caſe is, where ſome words of explanation are an- 
by the deviſor himſelf to the word heirs, in the will!: 
he diſcovers a conſciouſneſs, diſtruſt, or apprehenſion, 
may have uſed the word improperly, and not in its — 
g; and therefore he in a manner retracts it, he corrects 
ccuracy of his own phraſe, and tells every reader of his 
wh he would have it underſtood. Thus, in Burchel and 
t (2 Ventr. 311. Carth 154.) the deviſe was, in truſt 
Robert Durdant for life, and after his deceaſe to the heirs 
eof his body, now living.” As if the teſtator had ſaid, 
not mean a perpetual ſucceſſion in the male line of Robert 


ko | 
tend 
oſed 
1hve 


but I mean by that expreſſion only ſuch of his ſons as 
preſent born and known to me.” And — the 


ld, that George Durdant, the ſon of Robert, and — 
| | when 


it, which perhaps may be the legal ſenſe of heirs male of 
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when the will was made, ſhould take the eſtate as a jy 


So in Lifle and Gray (2 Lev. 223.) the words were, « to| 
4 for life, remainder to his iſt, 2d, zd, and 4th fon 


© male; and ſo to all and every other the heirs male of 


e dy of Edward.” Which words and ſo (together witht 
nifeſt reaſon of the thing) plainly ſhewed that the * ot 
„male of the body“ in the ſubſequent clauſe of the vi 
to be underſtood juſt / as the “ 1ſt, 2d, gd, and y 
were to be underſtood in the preceding. And in Lowe; 
vis (lord Raym. 1561.) when the teſtator had firſt deviſe 
looſe unguarded manner, to“ his ſon Benjamin and hi 
„ lawfully to be begotten,” he immediately recolleds 


and adds, by way of explanation, that is to ſay, to 
« 2d, zd, and every other ſon and ſons ſucceſhvely, 


& to be begotten of the body of the ſaid Benjamin, &. 
deviſe to the heirs, thus explained, was held to be by waj 
chaſe. So in the caſe of Doe on demiſe of Long v. Laming 


1100.) the deviſe was of Gavel/kind lands © to Anne 
and the heirs of her body begotten, as well female a; 


* take as tenants in common.” Now, fince Gavelkind la 


not deſcend to heirs female as well as males (as 1s 


declared by the ſtatute de prærog. regis, 17 Edw. 2. c. 


can heirs, as ſuch, be tenants in common but coparcen 


clear, that by the words heirs of the body, (thus explaine 


words female as well as male, and to take as tenants in 


the deviſor could only mean to deſcribe the children of At 


mifh. 
4. The laſt caſe, wherein heirs of the body have been 


be words of purchaſe, is where the teſtator hath ſuperadd 


limitations, and grafted other words of inheritance u 
Heirs to whom he gives the eſtate : whereby it appears, th 
heirs were meant by the teſtator to be the root of a ney 
tance, the ſtock of a new deſcent; and were not co 
merely as branches derived from their own progenitor. 

the heir is thus himſelf made an anceſtor, it is plain, 
denomination of heir of the body was merely deſcriptiv 
perſon intended to take, and means no more than “ ſuc 
cc daughter of the tenant for life, as ſhall alſo be heir ol 
% dy.” The caſes of Life and Gray, Lowe and Dn 


Long and Laming fall under this head as well as the other 
having alſo words of limitation ſuperadded to the word! 
well as the explanatory words I before took notice of. 

in Cheek and Day (which, as lord Raymond obſerves, 
24. Forteſc. 77. is the true name of the caſe uſual 
Clerk and Day) the deviſe, as there cited from the 1 
to my daughter Roſe for life, and if ſhe marry after m 
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have any heirs lawfully begotten, I will that her heir 
[have the lands after my daughter's death, and the heirs of 
heir.” So likewiſe Archer's caſe, 1 Rep. 66. is © to the 
it and next heir of Robert Archer, (the tenant for life) 
to the heirs of his body lawfully begotten for ever.” And 
e of Backhouſe and Wells, 2 Wms. 476. is from and 


7 the deceaſe of the tenant for life to the iſſue male of his 
d , and to the heir male of ſuch iſſue male.” 

we lhe caſes therefore that have hitherto occurred, from the 
— of wills to the preſent time (a period above two centuries) 
1d hi 

leQs 


caſes, I ſay, in which heirs of the body have been conſtrued | 
words of purchaſe, are reducible to theſe four heads: -- 
where no eſtate of freehold is given to the anceſtor ;— 1 
ly, Were no eſtate of inheritance is given to the heir; — | 
&c."Where other explanatory words are immediately ſub- | 

way the former ;—or, laſtly, where a new inheritance is | 

ming on the heirs of the body :—none of which is the preſent | 

We have therefore no authority from precedents to war- | 

ch a conſtruction as is now contended for. 

not however ſay, that this conſtruction can never be 

nder other circumſtances than thoſe which I have now | 

c. Med: but only, that at preſent I am not aware of any | 
ceneWircumſtances, than can warrant the fame conſtruction. 1 
ame time I allow, that the ſame conſtruction may and , taht 
obe made, whenever the intent of the teſtator is equally ' Wi 
Did manifeſt. AJ 2 

t then is the evidence of this intent in the preſent caſe ? 
be reſolved into two particulars. 1. The teſtator's previ- 
lared intention, “ that none of his children ſhould fell 
iſpoſe of his eſtate for longer term than his own life,” to- 
with his conſequent diſpoſition ** to that intent: and, 
interpoſed eſtate to Iſaac Gale and his heirs, during the 
t colthe teſtator's ſon. For, as to what was mentioned at the 
his making the daughters and the heirs of their bodies 6 
in common, and dire ing the ſhare of each daughter nl 
rely upon her death to veſi in the heirs of her body ;— My 
« ſuc@plainly done to prevent the inconvenience of ſurvivorſhip . 11 
eir o the daughters; which muſt otherwiſe have been the con- 
| Dae, according to the rule laid down, Co. Litt. 25. b. that 
otherFFe there is a gift to two women and the heirs of their bo- 
they have a joint eſtate for life, and ſeveral inheritan- 


rves, Mindeed do I think much ſtreſs can be laid on the ſecond 
ar, the interpoſed eſtate of Iſaac Gale and his heirs. For 
deen expreſsly created to preſerve contingent remainders, 

the 
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the caſe of Coulſon and Coulſon (2 Ath. 250.) is an ex 
thority, that this will not make the heir of the body a pur 
Much has been ſaid, and much has been inſi nuated at the 
diſcredit that caſe. But I hold it to have been determine 
ſound legal principles. For the miſapprehenſion of a teſt; 
thinking the remainders were contingent when they were 
cannot alter the rule of law. But were it otherwiſe, hadt 
of Coulſonand Coulſon been decided upon dubious grounds, | 
tremble at the conſequences of ſhaking its authority, aſte 
now been eſtabliſhed for. thirty years, and half the title 
kingdom are by this time built upon its doctrine. - But | 
no occaſion, upon the preſent queſtion, to diſturb the 
Coulſon and Coulſon, by either athrming or denying it. | 


the deviſe to Iſaac Gale and his heirs, there is no ſuch Il it be ſaid 
avowed as the preſerving contingent remainders: it is on"! ſupply t 
conjeftured and gueſſed at. The purpoſe of the teſtator ¶ have uſe 
(as in the caſe of Duncomb and. Duncomb) to prevent ei into an ex 
the wife of his ſon, or tenancy. by the curteſy in his da with mort 
huſbands ;—efpecially as he had, by another clauſe in iſo frame a 
deſtroyed the joint-tenancy of his daughters, which wou which h. 
wiſe (according to 2 Roll. Abr. 90.) have prevented the! it then be 
of their huſbands. And where it is poſſible there may ſtator will 
intents than one, the ſelecting of the true intent is at ¶ to uſe othe 
probability and gueſs- work; and does not amount to that (his conſee 
tion plain, which lord Hobart and lord Hardwicke requir t law or log 
it thall ſet aſide a poſitive rule of law. | who has ſo 

If this be ſo, we are driven back to the introduQory wif employ th 
the only evidence of this intent: and then the reſult of Mich is pay 
matter is, that the teſtator, having declared his intent, ¶ ſee how th 
ſon ſhall not aliene his land, he te that intent gives his {ogfſed to uſe | 
tate to which the law has annexed the power of alienatififÞt his ſon fr: 
eſtate to himſelf for life, with remainder to the heirs of if purchaſe v 
Now, what is a court of juſtice to cqnclude from henceſſÞtended tha 
that a tenant in tail, thus circumſtanced, ſhall be barreÞpoſition wi 
power of alienation : this is contrary. to fundamental piii were the m 
— Not, that the deviſe ſhall take a different eſtate from Mdge of wha 
legal ſignification of the words imports : this, without off of evidenc 
planatory words, is contrary to all rules of conſtruQtionÞ* what he 7 
plainly and fimply this; that the teſtator has miſtaken" taking b 
and imagined that a tenant for life, with firſt an inter aded that t 
tate, and then a remainder to the heirs of his body, d ſopoſition o 


ſell or diſpoſe of this intereſt. hthing. 
My lord chief baron on the argument put a queſtiqfcauſe the m 
coun{el for the defendant, to which no ſatisfactory ano the end 
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d be given. Suppoſe, after the like declaration of his in- 
the teſtator had deviſed the premiſes to his ſon and his heirs 
Would that have made the fon tenant for life only, 
1s heirs take as purchaſers ? Moſt clearly not. This caſe 
ame in kind, and differs only in ſpecies. The words now 
re as apt legal words to create an eſtate tail, as thoſe an 
in fee. And as I conceive, that when a teſtator has deviſ- 
reſted eſtate, his creation of a truſt to preſerve contingent 
nders will not turn it into a caſual executory intereſt ; ſo 
think, that when he has (though ignorantly) deviſed an 
that 7s alienable, no previous or concomitant intent to 
it his deviſee from alienating ſhall alter the nature of that 
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uch lit be ſaid, that when the teſtator's intent is manifeſt, the 
is oil ſupply the proper means to carry it into execution, tho? 
cor I have uſed improper ones? This would be turning every 
at ul into an executory truſt, and would be arming every court 


with more than the juriſdiction of a court of equity; a 
to frame a conveyance for the teſtator, inſtead of conſtru- 
at which he has already framed. | 

lit then be ſaid, that becauſe the means marked out by 
ſtator will not anſwer the end propoſed, therefore he in- 
to uſe other means and not thoſe which he has marked 
This conſequence, I apprehend, will not follow by any 
law or logic. For then it muſt be ſuppoſed, that every 
who has ſo in view a particular end, knows alſo and is 
employ the moſt effectual means to carry it into executi- 
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ory 1 | 
= hich is paying too great a compliment to human wiſdom. 
ent, © ſee how this argument will ſtand in form.—The teſtator 
\is ſoched to uſe thoſe which were the moſt effectual means to 


his ſon from ſelling his eſtate ; that the ſon's heir ſhould 
purchaſe was the moſt effectual means: therefore the teſ- 


enati 
8 0. 


henct ended that the heir ſhould take by purchaſe. Here the 
batte opoſition will not be granted, that he intended to uſe thoſe 
al pri vere the moſt effectual means; for this intent implies his 
rom Mage of what were the moſt effectual, of which there is no 


of evidence. Or, put it otherwiſe the teſtator intend- 


out ( 
2onc what he thought the moſt effeQtual means: but he thought 


101100 


aken W's taking by purchaſe was the moſt effectual: therefore 
inter Faded that the heir ſhould take by purchaſe. Here the ſe- 


copoſition can never be proved; that the teftator thought 
hthing. The true conſequence I conceive to be this; 
jueſti auſe the means marked out by the teſtator are not ade- 
y ano the end propofed, therefore he was miſtaken in their 
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| reported in 1 Vern. 79. 1 Wms. 54.) was in this reſpeQ | 
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If a man propoſes to qualify a ſon to fit in the houſe f 
mons, and to that intent deviſes to him an annuity of god. 
annum for 99 years, if he ſo long lives we cannot argue 
this declared intent of the teſtator, that this term of year 
be conſtrued to be a freehold eſtate for life, becauſe othery 
would not anſwer the intent. We ſhould rather conclude, 
the teſtator was ignorant of the diſtinction between the ty 
tates, and had unfortunately choſen that which was unfit f 
purpoſe. 


The caſe of Popham and Bamfiel{ (as the two parts of 
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PP E 


er than the preſent. One Rogers had deviſed a large ef 
the teſtator's Popham's ſon, on condition that his father 
alſo ſettle two-thirds of his eſtate on the ſon and his hein 
Now, though the teſtator was under a ſtrong obligation, þ 
condition, to give an eſtate to his ſon and hrs heirs male; 
he recited in his codicil that he had deviſed the lands to h 
and heirs male of his body ;—which were indiſputable eviden 
his intention to give his ſon an eſtate in tail male ;—yet, 
ing in his will by expreſs words made his ſon only ten: 


VICKER 


[OH] 


life, with remainder to his firſt and other ſons in tail, the Fey" 
keeper, aſſiſted by the two chief juſtices, the maſter of the 
and Mr. Juſtice Powel, all agreed that the eſtate muſt re 
in ſtri& ſettlement. And, if an intention of the teſtat 
manifeſtly and directly proved) was not in that caſe ſuffici lowing arg 
make the words „“ firſt and other ſons” be conſtrued *« aſe of an ap 
« male of the body; much leſs in the preſent inſtance der was ac 
it turn the words “ heirs of the body” into “ firſt and written note 
« ſons.” I (iſcuſſions o 
Upon the whole, I conclude, that though it dees appear} learning of 
the teſtator intended to reſtrain his ſon from diſpoſing qfitinQion be 
eſtate for any longer term than his life, and to that intent eu diſtributio 
ed the preſent deviſe ; yet, it does not appear by any er tly of the fe 
at all, much leſs by declaration plain, that in order to effe( **3vment ? 
this purpoſe he meant that the heirs of the body of r at 
ſhould take by purchaſe and not by deſcent, or even that he, * — ec 
the difference. lands... 
; . ; is not awar 
The conſequence is, that by the legal operation of the en the two 
which are not in my opinion controuled by any manifeſt W,1q not hav 
to the contrary, the heir could only take by deſcent, : 
courſe John Williams the ſon was tenant in tail of the pr. 7, 


and duly authorized to ſuffer the recovery that has been plc 
—and therefore I am of opinion that the judgment beloy! 
be reverſed, . ' | 
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7 Delivered at the Bar of the Housz of Lon ps in June 1782. 

e 
of the 
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teſtat | 

ſuffici low ing argument was compoſed by the editor as junior counſel in 
ed Wiſe of an appeal to the houſe of lords from chancery, and in that 
tance, Wer was actually delivered by him at the bar of the houſe of lords 


- and written notes. In the courſe of the argument, the reader will find 
diſcuſſions of a general nature, relative both to the curious and dif- 
learning of executory deviſes of perſonal eſtate, and to the impor- 
ſtinction between taking per capita and taking per ſtirpes, as well 
diſtribution of an inteſtate's perſonal eſtate as on legacies. Ex- 
ely of the few notes, there is ſcarce any addition to or alteration 
argument as it was originally expreſſed. The ſtate of the caſe, 
in a note at the beginning of the argument, is an abridgmenr of 
& by the editor, founded on the printed caſe before the lords on 
t of the appellants. It ſhould, however, be obſerved, that the 
1s not aware of any material difference in the ſtatement of faQs 
n the two caſes. If there had been any controverſy about fact“. 
puld not have abridged them from the caſe on one fide onlv.] - 
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PEAL from CHANCERY, 


IN THE CASE OF 
WICKER and 51x THOMAS and LADY BROUGHTON 
AGAINST 


JOHN MITFORD, Esguize.* 


Lokps, 


5 caſe, the general queſtion between the appellants and 
ndent is, who are entitled to the 5,4021. & 4d. ſurplus 
al and perſonal eſtate of the teſtatar Wm. Wicker. 
he one hand, the reſpondent claims the e of this fund 
n executory deviſe in the will of William Wicker, on the 
M m 2 contingency 
ppellants were Mrs, Charlotte Wicker, widow and executrix of John 
ſq; and Sir Thomas Broyghton Baronet, and dame Mary his wife, 
and only child of the ſaid John Wicker, The ref] nt was John 
Eg; ſecond and only younger ſon of Mrs. Sarah Mitford, ſiſter of the 
licker, 
ect of the appeal was a ſum of 54021. 7. 4d. 4 being the ſurplus of the 
rſonal eſtate of William Wicker, Eſq; brother of the ſaid John Wicker 
Mitford, The reſpondent claimed the <vhole of this ſurplus under the 
uncle William Wicker, as only younger ſon of the teſtator's ſiſter Sa- 
d, The appellants claimed the cobale or at leaſt a mojery of the ſame ſur- 
Mr, John Wicker, as reſiduary deviſee and legatee of hig brother Wil. 
The title of the different claimants depended on the Conſtruction of 
the will of Mr, William Wicker, on the contingency of his dying without 
whole ſurplus of his fortune real and perſonal, equally to be divided be- 
und er younger ſons of his brother John and ſiſter Sarah Mitford, 
ance of the caſe was as follows : 
Wicker, Eſq ;z having been lately married, and being without iſſue, 
ill, dated the 12th of December 1750, to this effect. After reciting 
a fortune of about 60 ol. at intereſt upon ſecurities, and that he was 
of a freehold meſſuage and malt-houſe in the pariſh of Henfield in Suſ- 
a copyhold now 07 in Old Shoreham in the ſame county, he de- 
id meſſuage and malt-houſes unto his brother John Wicker, Eſq; and 
pon truſt after teſtator's deceaſe to ſell the premiſes, and to apply the 
nthe fale in manner after directed. The teſtator next gave to his wife 
d annuity of 100l. for her life payable quarterly, upon a condition _— 
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contingency of his dying without iſſue, to the ſecond or 
ſons of E brother John Wicker and his fiſter Sarah Mitforg 


her hand 
er, as exe 
will and d 
raid him we 
tute and app. 
and teſtament 


did not L R AVN any child, or more than two children, at the time of bis decea(s; 
be ſhould leave three or more children =P at the time of his deceaſe, then only ; 
for her life, Next he gave the uſe of ſome houſhold furniture to his wiſe 
life, Then the will goes on in the words following.“ And whereas | 


0 : 3 er and dſpe 
&« lately married, fo that it is very uncertain what children it may pleaſe iſt of Apr 
« hleſs me with; therefore unde ſuch uncertainty I do make the followic | 

« fition of my fortune, (that is to ſay) In caſe I ſhould leave one only ſon, 151, ſoon af 
© other child, then I do give ſuch only ſon the eubole of my fortune of John Wicker 
« die poſſeſſed ; and if I ſhould leave one ſon and one daughter, then I g ind alſo lea: 
&« fon the ſum of 4goool. and to ſuch daughter the ſum of 20001, and Wicker, the 


&« ſhould leave two or more ſons and no daughters, then I do give the wi 
&« ſubſtance and fortune to be equally divided between them fare ard | 
« Ard in caſe I ſhould leave no ſon, but one or more daughter or daughters, t 
& ſuch caſe I do give the oh of my ſubſtance or fortune to be equal 
te between them; if more than one daughter, and if but one daughter, ſud 
& 75 have the whole, And in caſe I ſhould leave two or more ſons, and en 
c daughter or daughters, then and in ſuch caſe I do give the ſum of 40 
& divided between the ſons, and 2oool. between the daughters, if more 
« And in caſe it ſhall bappen that I snourD Dix wiTROUT 188UE, then] 
F* bequearh the whole f my fortune or ſubſtance equally to be divided beteveen 0 
« yourger ſons of my brother John Wicker, and my fifler Sarab, wife of W. 
* ford, Eſq ; by bim or any ether buſband ſhe may bereafter happen to int 

« And in caſe it ſhall happen that my ſaid fitter an p brother ſhall not 
& ſuch ſecond or younger ſon ; then, and in ſuch cafe, I do give and be; 
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6 ſaid fortune or ſubſtance to my ſaid brother Wicker an b. fifter Mitford, W. in the name 
* divided between them, fhare and ſhare alike, and to their reſpettive executfl, and upon th 
% firaters. Provided always and my will and meaning is, and I do hut out of the 
« dire, and appoint, that the ſeveral and reſpective fortunes or portion. uld be paid, 

% my own or my faid brother's and ſiſter's children ſhall be ſeveraily M14 to the ſurp 


« tively paid unto them by my executoi at their ſeve:al and reſpeQive 
years, with the beſt intereſt in the mean time that can be gotten for 
« yeral fortunes of my own children, for and towards their ſupport, . 
« and education. And I do give unto my ſaid brother John Wicker 
* and authority to take in and place out my ſaid monies from time 
* ſuch manner as he ſhall think fit. And 1 do commit the guardian 
e of my children unto my ſaid brother, to be brought up and educated 19th of Marc 
* ſuch manner as he ſhall think fit, in caſe I hail LR AVR ary ſuch at the Ind ſound the cl 
% death ; er in caſe my ſaid wife ſhall be enſeint or with child at the time t his real eftat 
and ſuch hid ſhall live : which 1 hope my ſaid brother will underta@e... .. ſiſter, 
« form, it being my earneſt requeſt to him ſo to do.“ The teſtat 1754, namely 
queathed 10l. a- year to his ſervant John Jones for life, and various in the ſaid cay 
cies to other ſervants and others, with the leaſe of a houſe and fa urplus money 3 
the ſock upon the latter to his wife abſolutely. Then came the ſe praying, amor 
queſts, © Provided always, and my will and meaning is, that narf intereſt. But u 
* thing berein mentioned, 1N CASE 1 SHALL DIE WITHOUT 183, fifa by the lo 
* Mitford ſpall not have any ſecond or younger ſon born of ber body, thut thu, the intereſt be 
* caſe, I do give and bequeath THE oNE-HALF of my fortune or ſubfta » Jehn Wicker, 
„ liam Mitford eldeſt ſon of my ſaid fifter Mitford, if he ſhall be living any ſon, and by 
« my deceaſe ; but in caſe of his death, and of the death of my ſiſter bet legacies, to his 
and in ſuch caſe, I give the whole thereof unto my ſaid brother We ghter the appell 
« executors or adminiſtrators, Alſo, after the death of my ſaid vember 1775, th 
I give my houſhold goods, plate, and linen (the uſe whereof I ba Wh. teſtator Willi 
« wife for her life) I give and bequeath to my eldeſt ſon, if any ſuch! d, leaving the 

or, in default of ſuch, to any daugliters I may have, equally between, the reſponden 
and ſpare alike, Alſo, if I ſhall have any fon that ſhall live to attain! unger ſon of hi 
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WICKER AGAINST MITFORD. 


her hand, the appellants ſubmit, that the appellant Mrs. 
xr, as executrix of the teſtator's brother John Wicker, is 


| will and direct my executor to allow him 101. a- year for pocket-money, 
daid him weekly, and to keep a horſe to ride upon. And1 do nominate 
tute and appoint my ſaid brother Jobn Wicker ſole executor of this my laſt 
and teſtament, and de give bim all the reſ and reſidue of my eflate not berein be- 
in and diſpoſed of.” 


ceaſe ; 
ily 5 
wie 
eas | 


— iſt of April 1751, the teſtator made a codicil giving ſome ſmall ſpecific - 
Hon 

y = 151, ſoon after this codicil, the teſtator died without iſſue, leaving his ſaid 

e 0 


bin Wicker his heir, and him and his ſaid fiſter Sarah Mitford his next 
I ge and alſo leaving his ſaid wife Elizabeth his widow, 

and wicker, the ſole executor, proved the will. 

he wh 52, the teſtator's brother John Wicker not then having any ſon, and his 
ard Mh having an only fon William Mitford, an infant, the latter by his next 
ers, tought his bill in chancery againit the teſtator's brother John Wicker and 


equals Elizabeth, and John Jones the annuitant of 101, a-year By this bill 
Ir, . t inſiſting that he on the teſtator's death became entitled to one moiety of 
and cn 


mal eſtate, after payment of debts and legacies, prayed an account, and 


of 40; moiety of the clear ſurplus of the teſtator's real and perſonal eſtate placed 
moe he benefit of him the plaintiff until he ſhould attain twenty-one, and to 
ben 1 atenance in the mean time. 

veen ers having been put in, the cauſe was heard the 21ſt of February 1754, 
f WW ace of the lord chancellor, before the then maſter of the rolls, who made 


int By this decree, after various directions for an account, it was ordered, 
I netgear ſurplus of the capital of the teſtator's perſonal eſtate, and the money 
nd bel. of his real eſtate, ſhould be placed out at intereſt on government or real 
ford, , in the name of truſtece to be approved by the maſter, ſubje& to the 
xecul 8; and upon the truſts and the contingencies in the will, It was alſo or- 
| do bat out of the intereſt the annuities to the teſtator's widow and to John 
port1 Would be paid, And the court declared, that the deſendant John Wicker 
rally Nied to the ſurplus of ſuch intereſt, and to the ſurplus intereſt of the teſta- 
edle ſWonal eſtate, and to the rents and profits of his real eſtates accrued ſince 
en for . as reſiduary legatee ; and that when any of ſuch contingencies ſhould 
t, WY any perſon or perſons who ſhould be entitled to the ſaid ſecurities, ſhould 
VicuerWrty to apply to the court touching the ſame, as occaſion ſhould require. 
ume ne 1754 there was a rehearing' of the cauſe on the petition of the then 
rd1anlil before lord chancellor Hardwicke ; but the decree was affirmed, 
cated 19th of March, 1756, the maſter made his reports of the accounts di- 
a tbe Wnd found the clear ſurplus of money from the teſtator's perſonal eſtate, 
time At his real eſtate, to be 54021. 78, 4d+. 
nderuggtor's fiſter, Sarah Mitford, having had a ſecond ſon born the 13th of 
tellatd@: 1754, namely the reſpondent John Mitford, a petition on his behalf was 
ari0u I in the ſaid cauſe in March 1756, claiming one moiety of the ſaid 54021. 
nd fufhurplus money as payable at twenty-one, with maintenance in the mean 
the 10 praying, amongſt other things, to have an allowance ſettled accordingly 
notw"S& intereſt, But upon the hearing of this petition, the 2 1ſt of March 1756, 
zu, "Wnifſed by the lord chancellor, on the ground of the petitior.er's not being 
bot tlenſſ the intereſt before twenty-one, | 


ſul ay, ſchn Wicker, the brother of the teſtator William Wicker, died, withour 
Ning iy any ſon, and by his will he gave his real and perſonal eſtate, ſubject to his 
er — legacies, to his wiſe the appellant Mrs. Wicker, in truſt for ſuch perſons 
er 


lehter the appellant lady Broughton ſhould by her will appoint therein, 
ember 1775, the reſpondent, the only younger ſon of Sarah Mitford, the 
teſtator William Wicker, attained 21 ; and in 1777 the reſpondent's 
ſuch e, leaving the reſpondent, her only younger ſon. 
etwIBE, the reſpondent filed a bill in chancery againſt the appellants, claiming, 
attain "SWunger ſon of his deceaſed mother Sarah Mitford, a right to the whole of 
7s. 4d2. ſurplus money from the real and perſonal eſtate of the _—_— 
Nilliam 


aid wi 
1] have 


— —- — — 
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entitled to the h of the fund in queſtion, or at leaſt i 
tled to 2 morety. | 

The material facts on which the claim ariſes, excluſive; 
will of William Wicker, are, that the teſtator died withoy 
having had _—_— that at the time of the will neith 
brother John Wicker, nor his fiſter Sarah Mitford, be 
younger fon; that the brother and ſiſter both ſurvived th 
tator ; that the brother is ſince dead, without having be 
male iſſue; and that the teſtator's ſiſter Mrs. Mitford is al 
ſcaving the reſpondent her only younger ſon. 

The principle of the reſpondent's claim is, that the t 
intended, if there ſhould be ſeveral younger ſons of his 
and ſiſter, to divide the ſurplus of his eſtate amongſt ſuch 3c 
fons per capita ; or if there ſhould be only one young: 
whether of his brother or ſiſter, to give the whole to him. 

Before entering into a diſcuſſion of the reſpondent's p 
ons, there is a preliminary obſervation, which I conceive 
material to the intereſts of the appellants. If the reſponde 
not make out his title under the executory deviſe on the 0 
gency of the teſtator's dying without e the title of the ap 

rs. Wicker as executrix of Mr. John Wicker, and throy 
that of Sir Thomas and lady Broughton, follow of courſe 
teſtator's brother John Wicker, whom the appellant Mrs. 
repreſents, was the reſiduary —_— and /egatee, and alſo ei 
of the teſtator ; and conſequently ſhe is the perſon to wh 
fund in queſtion belongs, till it can be ſhewn from the wi 
the reſpondent or ſome other perſon has a better title. Thi 
no ſmall advantage to the appellants : becauſe in the firſt i 
it throws the ox#us of makingout a claim entirely on the reſpe 
and conſequently the title muſt remain with the appellant 
William Wicker, ſobje& to the two annuities charged upon that fund by 
and praying to have fuch right declared, ; 

The appellants, by their anſwer to this new bill, fubmitted to the court 
the reſpondent was entitled to any and var ſhare of the ſaid ſurphus m 
the real and perſonal eftate of the teſtator William Wicker; they having 
viſed, that ar tbe urn it was not the intention of his will to give more th 
of ſuch furplus to the ſecond ſons of his ſiſter Sarah Mitford; and that the 
brother John Wicker was, as reſiduary deviſee and legatee of William W 
titled to the whole of his real and perſonal eſtate, not otherwiſe difpo 
his will. 

On the 13thof March 173e, the cauſe was heard before lord chance 
Tow, who was of opinion, that the reſpondent was entitled to the a 
ſurplus money, and made a decree in favour of the reſpondent accordini 

The appellants afterwards obtained an order for re-hearing of the 
cn the 21ſt of May 1787, when the re-hearing came on, the decree wa 

From this decree Mrs, Wicker and Sir Thomas and lady Broughton a 
the houſe of lords. . 

The appeal was heard before the lords in June 1782, and the following 
was delivered by the editor from written notes as junior counſel for thei 

The reſult was againſt the appellants, the lords affirming the decrees 
ed of, TP 155 
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Iution of the deviſe the reſpondent relies on is ſo difficult, 
he judgment of thoſe who are to interpret it 15 arreſted by 
and cannot be convinced that the intention of the teſtator 
he rule of law in reſpe& to executory deviſes are both with 
:pondent. | 

order to ſee whether the reſpondent can make good his claim; 
the part of the appellants, beg leave to conſider it in three 
; of view. 

zsT, I will conſider, whether the executory deviſes on the 
ngency of the teſtator's dying without He as well thoſe 
quent to the deviſe to the younger ſons of teſtator's brother 
iter as that deviſe itſelf, are or are not good within the rule 
by which all executory deviſes are governed. , 
conDLY, I will conſider, whether, tho' the executory de- 
ſhould not be bad for remoteneſs, the particular executory 
to the younger ſons of teſtator's brother and ſiſter is not ſo 
ſed, as not to operate in the event which has really hap- 
d, namely, there being no younger ſon of the teſtator's brother, 
the ¶Vunger ſen of bis fiſter only. 

IRDLY, I will conſider, whether, tho” the executory deviſe 
younger ſons of teſtator's brother and ſiſter be good in law, 
Jo be admitted to have taken effect, it will operate per /tir- 
that is, by giving one moiety to the younger ſons of his 
and the other to the brother's younger ſons, or per capita, 
is, by giving the whole amongſt the younger children of 
M without diſcrimination. | 
the firſt of theſe queſtions is with the appellants; they are 
Jed to the whole of the fund in diſpute; becauſe the deviſes to 
eſtator's own children, failing from his never having had 
and the deviſes on the contingency of his dying without 
being void, it is the ſame as if both ſets of deviſes were out 
will; in which caſe there is no diſpoſition of the ſurplus of 
tator's eſtate, except by the reſiduary deviſe to the teſtator's 
waer, whom the appellants repreſent. But though the firſt 
mae on ſhould be for the reſpondent, ſtill if the ſecond is a- 
bare him, the appellants will notwithſtanding be entitled to a 
am Willy of the ſurplus 5 for then the ſurplus by the terms of the 
diſpoſſſſis made diviſible in moieties between the teſtator's brother 
iter or their reſpective repreſentatives, and the appellant 


hance = 8 8 ; : 
whole Wicker, as executrix of the former, is entitled to his 
_ y. What, according to that conſtruction, would become 
tae 


moiety of the teſtator's ſiſter doth not appear by the plead- 
t not being ſtated who is her perſonal repreſentative ;z and 
quently it remains to be proved whether the reſpondent has 
ntereſt in it or not. Though too both the firſt and ſecond of 
tee queſtions ſhould be decided againſt the appellant, tilt 
pellant Mrs. Wicker would be entitled to a moiety of the 
furplus 
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ſurplus in difpute if ſhe prevails in the laſt queſtion ; becy 
the deviſe to the younger ſons of teſtator's brother and ſiſter 
rates per flirpes, then there being no younger ſon of the hy 
to take the moiety allotted to his younger ſons, it falls int 


the failun 
ons act ua 
in being a1 


neency ls £ 
reſidue of the teſtator's eſtate, and conſequently belongs to thi f if the d 
pellant Mrs. Wicker as executrix of Mr. John Wicker the or to be { 
duary legatee. heck of the 


Fixs r QuEesT10N. period, w. 
ſed or not 


When executory deviſes were firſt permitted, it was foreWhing been | 


that entails made in that form could not be barred by fines e, the exc 
coveries,—lf they were of realeſtate, the extraartlinary & void fo | 
could not be barred by fine ; becauſe the title of the ext fail. 
deviſee is not threugh, or as privy to the immediate taker rording to 
|; quite independent of him: nor could the executory deviſ , the val: 
| | affected by a recovery, it being ſoon ſettled, that the recompeſWurger /or's 
| which in the ſuppoſition of law ts the ground of barring the Wi die wwitho 
| in tail and thoſe in remainder and reverſion, doth not exte er by the 
| an executory deviſee (a).—lIf they were of perſonal eſtate, ¶ the contit 


ether it w. 


death. If 


ther chattels real or perſonal, from the nature of the property 
$ could not be the ſubje& of either fine or recovery. 


| Entails by executory deviſe being thus exempt from any Whrge ſenſe 
| mode of barring them, it became neceſſary to preſcrihe boi difficultie 
| and limits to this new ſpecies of ſettlement, leſt otherwiſe eiſpported. 
| ſhould obtain a longer duration through the irregular and Mfeſtricted ſe 
rmitted medium of executory devite, than the law endfadent, that 

where the entail commences in the regular way, by creatinffes, as coun 

tates for life and eſtates tail with remainders over. words dy; 


Hence originated the rule both at law and in equity, thay I concei 
contingency, on which executory deviſes depend, ſhould be without , 
4 fined to a ſtated period; and by analogy to the caſe of ſtriqq nit fai 


| _ tails, which cannot be protected from fines and recoveries lofffe& on ſu; 
aa MNCs than the life of the tenant for life in poſſeſſion, and the a the will co 
| ment of 21 by the firſt iſſue in tail, it was at length ſettled, Wiator did 1 
| the longeſt period for veſting of an executory deviſe ſhoulzal genuir 
| any life or lives in being and 21 years after ; to which may be ure of i ue 
| a few months more for the caſe of a poſthumous child. Then other per/ 
| * every contingency, which is not ſuch, that if it ever hapyWne ſeems p 
2 it muſt neceſſarily be within the period fo deſcribed, is too hich was « 
| for an executory deviſe. reported i 
The conſequence of thus circumſcribing the limits of an of the cou 

cutory deviſe is, that it is not lawful to limit an executory ding, tha 

on a general and indefinite failure of iſſue ; namely, a faily ſenſe, it 

iſſue of the perſon named whenever it happens, be the tin from 2 


the event ever ſo diſtant. It is equally a conſequence of the 


(%) Pell v. Brown, Cro, Jam, 590. Pig, on Recov. 129, 
> 
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the failure of iſſue is reſtrained to the death of any perſon 


AL! 
becy 


ſiſter ons actually living, or to any period not beyond a life and 
ce bun being and 21 years with a few months beyond, then the 
into gency is good, and the executory deviſe has its full effect. 
to tif the doctrine of executory deviſes was res integra, and 


now to be ſettled, it might be thought a ſufficient and more 
eck of them to hold, that they ſhould be good as far as the 
period, whether the contingency was too "argely and widely 
ſed or not. But our anceſtors have not left us a choice; 


r the 


; foreFWing been long a fixed rule, that, if the contingency is too 
nes oe, the executory deviſe dependant upon it ſhall not be 
ry de void fo far as it exceeds the line preſcribed, but ſhall 
exec fail. | 

taker Mcording to this way of conſidering the rule as to executory 
deviſes, the validity of the deviſe in the preſent caſe, which is to 


ompeWunger ſons of the teſtator's brother and ſiſter, if the teſtator 


g the Wd die without r//ue, depends fimply on this conſideration : 
' exteher by the intention of the will the teſtator's dying without 
ate, Wi the contingency of failure of iſſue whenever it ſhould happen; 
perty 


ether it was merely a failure 4 iſſue at the time of the teſ- 
death. If the will points at a failure of iſſue in the former 


any arge ſenſe of the words, the reſpondent's counſel will be 
he bo difficulties how to contend, that the executory deviſe can 
iſe enffipported. If the will points at a failure of iſſue in the latter 
and Hfeſtricted ſenſe of the words, the appellants muſt yield to the 


Wident, that it is a good executory deviſe. It is therefore m 
{s, as counſel for the appellants, to argue for the large ſenſe 
words dying without i ſſue. 

I conceive it to be a ſettled conſtruction, that the words 


ld be without iſſue do properly and in themſelves refer to a general 


 ſtriÞdefinite failure, and that every executory deviſe limited to 
ries loffe& on ſuch words is void in law, and cannot take effect, 
the atWthe will contains other words, from which it appears, that 
ttled, Miator did not uſe the words dying without iſſue in their pro- 
ſhouWeal genuine and full ſenſe, but intended to reſtrain them ts 


y be fre * iſſue at the time either je his own death, or of the death 


Ther! other perſon or perſons exiſting at the time of his will. This 
r hapWne ſeems perfectly ſettled by the caſe of Beauclerk and Dor- 
too refhich was determined by lord chancellor Hardwicke in 1742, 
reported in 2 Atkyns 308. Before this latter caſe the lan- 


o 


of an of the courts in ſome former deciſions might leave room for 
tory fading, that the words dying 2vithout iſſue, in a vulgar and 
| fairy ſenſe, imported a failure of iſſue at the time of the death o 


the tin 


7 ſen from whom the iſſue was to come, and that in a will this 
Or the 


vulgar 
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m has prevailed, But I conceive the conſtruction to be in- 
able here. 1. So narrowing the contingency would have 
to create a doubt, whether thereby the teſtator's poſthu- 
. Wchildren, if there had been any, would not have been ex- 
* „ and fo his brother's and ſiſter's children would have been 
feren 


exec 


dying 
dent 0 
will, 
teſt iu 
and | 


natural intention to the teftator, but alſo one little conſiſtent 
another part of the will, where the teſtator, in naming guar- 
for his children, expreſsly extends the proviſion to a poſt- 
us child. However, I do not much inſiſt on this obſerva- 
becauſe, as in Willis v. Hodgſon, in 2 Ark. 115. lord Hard- 
held a poſthumous child entitled to take within the ſtatute 
ributions ; ſo perhaps a like-extended conſtruction might 
ought equally applicable to a deviſe, more eſpecially as in 
reſent cafe the teſtator, when difpoſing of the guardianſhip 
children, includes any child his wife might be enſeint with 
5 deceaſe. 2. If the teſtator had died leaving no ſon or 
ter, but only a grandchild, to conſtrue dying without iſſue, to 
without leaving a fon or daughter, would alſo be preferriag 
other's and ſiſter's children to his own iſſue, which would 
ully unnatural. * 4. It appears from the firſt part of the de- 
favour of the teſtator's children, that he is not uniform 
ufe of the word leave even with reſpect to them. He begins 
ſuppoſing the caſe of only one ſon and child; and in this in- 
he uſes the word Have inſtead of leave, the expreſſion of 
ill deing, in oe I fhould KAVE one only ſom and nd other 
then 1 give ſuch only ſon the whole of my fortune. 4. Where 
ator intended to limit a contingency to the particular time 
own deceaſe, the will (hews, that he knew what was the 
vocal language proper to explain his meaning. Thus on 
1d leaſſient of his dying without iſſue, and in caſe of his ſiſter Mit- 
* not having a younger ſon, the teſtator gives the one-half of 
n the une to William Wicker his ſiſter's eldeſt ſon ; adding, f 
= ud be living at the time of my deceaſe. Again in the clauſe 
ß "WF the guardianſhip of his children, the teſtator twice repeats 
vith::reflion at the tims of my deceaſe. It is alfo very obfervable, 
L bs ſeveral parts of the will he couples leave with the words 
dear ume of my deceaſe ; namely, twice in the condition annex- 
f the the annuity to his wife, and once in the clauſe of guardi- 
b: whence it ſeems, that the word /-avz in his ſenſe of it 
ſponaſſpt refer 75 the time of his deceafe, and therefore that he added 
, Wore ſpecial words where that was his meaning. 5. The 
d in Ir has omitted the word leave in the executory deviſe on 
me preſent caſe ariſes; for the words are, in coſe it foall 
k that 7 ſhould die without iſſue. On what ground then can 
it 
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It be ſaid that the teſtator meant to expreſs the ſame thiqg, 

his words are ſo wholly different? Surely it is a dangeroy 
ſtruction to imply, that, becauſe in one ſort of proviſion h 
uſed the word leave, or has expreſsly referred to the time 
deceaſe, therefore in another ſort of proviſion, where he ch; 


his language and omits ſuch reſtrictive words, ſtill his mean 


ot the lame reſtrictive kind ! The direct contrary ſeems to 
trug conſtruction. In the preſent caſe it is particularly ſo, 
cauſe it was natural, from the affection of the teſtator for his 
rue, whether children, grandchildren, or in whatever d 
that, in deſcribing the event on which his collateral rel 
were to ſucceed to his property, he ſhould intend to point 
failure of iſſue in the largeſt ſenſe of the words. As too the 

texture of the will is an evidence, that the teſtator was nt 
acquainted himſelf with the nice and profound doctrine of e 
tory deviſes, nor aſſiſted by any profeſſional perſon poſſeſſ 
ſuch knowledge, it is eaſy to believe that he was ignorant, 
there was any thing contrary to law in a deviſe over on the 
tingency of a general failure of iſſue. What alſo confirm 


idea is, that, when he comes to give amongſt collater 


aft 


' Jure of his iſſue, not on failure of his F — and daughters. 
I 


drops the words ſons and daughters, and in the place of 
deps the more comprehenſive word i/ſue, deviſing over on 


ſhould it be forgotten, that, in this difference of language 
deviſes to his own children and in thoſe to his collateral rel: 
he is quite uniform. As where it was firſt neceſſary to intn 
proviſions to the collateral branches of his family, he uſe 
words dying without iſſue, which is in the deviſe to the yo 
ſons of his brother and ſiſter ; ſo in a ſubſequent part, whe 
takes occaſion to let in the elder ſon of his ſiſter, if he ſhould 
no younger ſon, he uſes preciſely. the ſame words; and 
renders this more ſtriking is, that the words dying without 
are not uſed in any other part of the will. 

The reſult of all this being conſidered is, that the words 
without iſſue not only properly and legally mean a failure of 
whenever it ſhall happen ; but the ſeveral parts of the will in 
tion ſeem to operate in favour of this large ſenſe of the » 
inſtead of furniſhing any grounds for a more reſtriCtive 
Conſequently the appellants think it warrantable to inſift, 
the only terms on which the words can be reſtrained are, 
becaule the teſtator intended more than the law permits, the 
his words ſhall be conſtrued to mean Jeſs than they importe 
in law or in the teſtator's apprehenſion, leſt otherwiſe hs 
ſhould be diſappointed ; which would be a latitude of conlt 
on, ſuch as has never yet been profeſſedly adopted by any! 
of this country. 
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hably, however, it may be attempted to argue for reſtrain- 
ie words dying without iſſue to the teſtator's death, that, in 
wiſe over to the younger ſons of his ſiſter, immediately af- 
ſe words there follows the word then; and it may be ſaid, 
en being an adverb of time, refers to the time of the teſ- 
33 and therefore that the failure of iſſue ſhould be 
ferred allo. 
t there is little ground for ſo conſtruing the word then. In 
jeſs it moſt properly refers to the time of the failure of iſſue. 
|events, the word is too equivocal and ambiguous to war- 
wpplying it to the time of the teſtator's deceaſe, without any 
more; and on this principle Lord Hardwicke in Beauclerk 
armer, already cited, did accordingly refuſe to conſtrue 
Word then in this latter ſenſe, which is therefore a direct au- 
in point for the appellants. 
may alſo be ſaid, that the caſe of Atkinſon and Hutchinſon, 
. Wms. 258. is an authority for reſtraining the words dy- 
ithout iſſue to a failure of iſſue at the time of the teſtator s de- 
; becauſe that caſe was determined by Lord Chancellor Tal- 
on the word leave, in a deviſe preceding the executory de- 
. hen in queſtion. 
er ol be caſe of Atkinſon v. Hutchinſon was as it is abridged in the 
in of the Reporter, or as it is ſtated by Mr. Tracy Atkyns, 
-Wnote referring to the report in Peere Williams, there would 
e colour for calling it in aid of the reſpondent. But the 
inn nent of the will in the report itſelf renders the caſe wholly 
e ue icable here. As that caſe is given in Mr. Atkyns and in 
_ fargin of Peere Williams's Reports, it was thus. A de- 
Uhde of a term to A. for life, remainder to the children A. ſhall 
would've at his death, and if the children of A. die without iſſue, 
en to B. The children of A die without leaving any iſſue 
ing at the time of their deaths; and on this caſe Lord Tal- 
repreſented to have held the deviſe over to B. good. But 
bridged ſtate of the caſe appears materially erroneous from 
ry report, which is profeſſed to be abridged. According to 
al facts of the caſe, Edward Baxter deviſed a term of years 
he „ truſt for his wife Sarah, if ſhe ſo long continued a widow, 
d after her death or ſecond marriage, to the uſe of ſuch 
dren as the teſtator ſhould leave at the time of his death, 
jually amongſt them; and in caſe any of his ſaid children 
ould die without leaving any iſſue, the ſhare of him or her ſo 
Ing to go to the ſurvivors or ſurvivor of them; and in caſe 
his ſaid children ſhould die without LE AvinG any iſſue, 
en tothe uſe of John Hutchinſon.” lt is a great and eſſen- 
W'fference between the abridged and the full ſtate of this 
caſe, 
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caſe, that in the former the executory deviſe over to the Mies for ii 
in the laſt limitation is on the contingency, if the children ¶Me of his w 
die without iſſue ; whereas in the latter, which muſt be Wtator hin 
to be the true report, it was on the contingency, if the M birth t 
ſhould die without LEAVING iſſue. Had therefore the exe obriate, ir 
deviſe in the preſent caſe been on the teſtator's dying ufuction, al 
LEAVING iſſue, the deviſe, which was the ſubjeQ of dehy period of « 
Atkinſon and Hutchinſon, might have reſembled it. Me rule, th 
word leaving, which was ſo material zhere, being wanted he wholly v 
all compariſon between the two caſes falls to the ground. Wi deth not 
It may be contended for the reſpondent, that the contingMlf this ſplit 
of the teſtator's dying without iſſue, in the preſent caſe, it not to b 
double ASPECT, including in it two diſtin parts, one a ter a pre: 
of iſſue by the teſtator's never having any, the other a failuMiverſally, 
iſſue after iſſue had; and that the former part of the continęiſſue of a 
which is lawful, and what has really happened, ought to becauſe, 
parated from the latter, in conſequence of which the formeriſſik of being 
tainly would be good. Alſo for this purpoſe, ſeveral auth er having 
may be cited; particularly Higgins and Dowler, in 2 P. Ne very reſf 
liams, 1 Salk. and 2 Vern. by Lord Cowper ; Stanley v. IM apply it. 
in 2 P. Wms. by Sir Joſeph Jckyll; Sabbarton v. SehbariiFone made 
Mr. Forreſter's Reports, as decided by the judges to whom without 
Hardwicke referred the caſc; Gower v. Groſvenor, in Bat icke held 
Cha. Rep. by lord Hardwicke; and Pellam v. Gregory, in ormer's e 
by your lordſhips, after taking the opinion of the judges. ¶ principle « 
theſe caſes combined, the inference by the counſel for th opt it feel 
pondent may be, that they have fully eſtabliſhed a diffen n all the c 
between an executory deviſe on a failure of iſſue after a HIArine was 
ing ve/ted eſtate to the iſſuc of a tenant for life, and an euer what 11 
ry deviſe on ſuch failure of iſſue aſter a preceding contingent Wil, and an 
to them; and that, if in the latter cafe the eſtate's veltnſty would 
the birth of a child or children is made to depend on the liſeſt caſe is no 
perſon in e/#, and the veſting becomes impoſhble by the n all the c 
of that perſon without ever having had any child, then the Was a previ 
cutory deviſe is good. Further, they may urge, that this preſent cz 
rence exactly applies to the preſent caſe; becauſe here, ag to the 
teſtator had no child living at the time of his will, the eſta, if it was 
yen to his children previous to the deviſes over on his dying Wwthout if 
out iſſue was contiugent, and as he never had any child, tirlonal prop 
viſe to them never veſted, nor can veſt. Lord chanc 
But to the application of ſuch a refinement to the preſent Won the pre 
the appellants have various conſiderations to oppoſe. eſtabliſume 
1. In any caſe ſuch ſplitting of ene cqntingency into {1 ſto adopt th 
to have little reference to the real intent of ateſtator. It rejcſ of iſſue af 
fimple form in which the teſtator expreſſes the contingency, failure af 
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the tes for it another, better adapted indeed to execute the 
Iren Me of his will, but unfortunately ſuch as never occurred to 
be &ſtator himſelf. Probably, therefore, this new modelling 


e chi birth to an artificial ſubtlety, of which the aim might 
excoMobriate, in ſome degree, the inconvenience from a rule of 
ng u huction, already noticed, and too well eſtabliſhed in the 
deba period of executory deviſes to be openly ſubverted; name- 


e rule, that, if the contingency be too large, the deviſe 
be wholly void, inſtead of being received partially, and ſo 
it doth not exceed the policy of the law againſt perpetuities. 


ting this ſplitting of one contingency into two is warrantable, 
aſe, Nit not to be confined to executory deviſes on failure of iſ- 
e a ſer a preceding unveſted eſtate to them, but ſhould ope- 


niverſally, whenever an executory deviſe is made on fai- 
iſſue ofa perſon in efſe not having iſſue at the time of the 
; becauſe, in every ſuch caſe, the contingency is equally 
e of being ſo divided, it implying, as well a failure of iſſue 
er having any, as having iſſue and a failure afterwards. 
very reſpectable approvers of this ſplitting doctrine refuſe 
apply it. Thus in Beauclerk and Dormer, 2 Atk. 308. 


d without 1/ſue, then to go to lord George Beauclerk, lord 
icke held the deviſe over wholly void, without regard to 
Dormer's ever having iſſue or not. It ſeems, therefore, as 
principle of the doctrine leads to conſequences, which thoſe 
opt it feel themſelves not at liberty to acquieſce in. 
Wn all the caſes before cited, except Higgins and Dowler, 
rine was taken on a difference between an executory de- 
er what in the caſe of land would be an expreſs veſted eſ- 
, and an executory deviſe after what in the caſe of like 
veltnty would be an expreſs contingent eſtate tail; whereas the 
e lite: caſe is not of an eſtate tail of either ſort. 
the n all the caſes before mentioned, without excepting one, 
1 the Was a previous eſtate = life, with a remainder in tail ; but 
this ¶ preſent caſe the firſt deviſe is not merely for life, the will 
e, ag to the- teftator's children an eſtate in general terms, 
ſh, if it was not for the controul from the deviſe over on his 
without iſſue, would have carried an abſolute intereſt in 
onal property deviſed. 
Lord chancellor Nottingham, to whoſe liberality of con- 
Won the preſent doctrine of executory deviſes owes ſo much 
eſtabliſhment, did, in Burgeſs v. Burgeſs, Pollexfen 40, 
vo adopt this diſtinction between an executory deviſe on a 
of iſſue after a contingent eſtate, and an executory deviſe 
i failure after a ve/ed eſtate. 

6. Lord 


one made Miſs Dormer his fole heir and executrix, but if 
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1 
6. Lord Talbot decided againſt the diſtinction in ( 

Clare in Mr. Forreſter's Reports, and again in Sabbarte y Sir Tho 
barton in the ſame book; and though his opinion was af deliyere« 
over-ruled in the latter caſe by the judges to whom lord deviſe Was 
wicke referred it, yet from the terms of their certificae Nds comn 
pears, that they founded themſelves, not on the diſtingi# a comple 
queſtion, but on the uſe of the word leave, in the executy in the diſt 
viſe over. after a con 
7. Lord Hardwicke, in Gower v. Groſvenor, did nat Wf* after a 
abſolutely to found his opinion on the diſtinction, but chi chief baroz 
lied on the ſpecial manner of giving the perſonalty by ref udges to th 
to a ſtrict intail of real ate, the former being deviſed to 2? the | 
beir-laoms, as far as they could by law; which qualification nt's body 
executory deviſe left the caſe without a doubt. o make the 
8. In Pelham v. Gregory, the deviſe was of real and þ Tothill ch 
eſtate mixed; and therefore the judges, in that caſe, mig miſe on a 4 
ply the qualification expreſſed by the will in Gower and i N THE 
nor. propoſed te 
* 9thly and laſtly, the caſe of the Earl of Chatham againſt Pynſent's 
15 directly in the teeth of the diſtinction; and being a de ly at ſuch 
nation of your lordſhips, grounded on the unanimous opir when the 
the judges, and ſubſequent to every other caſe, ought to en on the 
The cale of the Earl of Chatham and Mr. Dawe was in ſubl holding th 
this. It was a deviſe of the dividends of ſome bank-ſtock"9#197 3 a 
of the poorly income of ſome exchequer annuities, and o conſider, 
ſome freehold and leaſehold eſtates, and of the uſe of ſome leciding u 
ture, to Miſs Pynſent during her 75 and after her dect the lord ct 
the male heirs of her body for ever lawtully begotten, and fu clared it t 
of fuch iſſue unto William Dawe Tothill for life, with . Pawe I 
imitations over, Miſs Pynſent died without having had void, 
on which it became a queſtion, whether the executory de thoſe wor 
Mr. Dawe Tothill of the leaſchold and other — I the on 
fault of iſſue male of Miſs Pynſent, was good or not; ant ed word 

Tothill brought a bill to try this queſtion. The cauſe v after a 
heard in June 1766, before the preſent maſter of the rolls ale of her 
held the deviſe to Mr. Dawe Tothill bad, as being on toon vid, becau 
a contingency, and therefore diſmiſſed Mr. Dawe Tothill ould be 
In June 1770, the cauſe was reheard before the lords commilh mned the 
of the 3 ſeal, who reverſed the decree of the maſter particular 
rolls. Lord Chatham appealed to your lordſhips, before in whicl 
it was heard in April 1771. After hearing of the counſel, to his 15 
lowing queſtion was put tothe judges on the motion of lord f. lord T. 
field, viz. Whether 1N THE EVENT THAT HAS HAPPENED of purcha 
viſe to the reſpondent William Dawe Tothill, of the bank-/tach, tor had d 
quer orders, leaſehold eflates, and furniture of the houſes, ſÞt e deviſe v 
bequeathed, is good andeffettualor void? After a conſiderationd having þ 
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sir Thomas Parker, then lord chief baron of the exche- 
delivered it as the unanimous opinion of the judges, that 
uſe was void ; on which the houſe reverſed the decree of 
ords commiſſioners. What renders this judgment of the 
; complete anſwer to all the caſes, which can be cited, to 
in the diſtinction between an executory deviſe on failure of 
after a contingent eſtate tail, and an executory deviſe on ſuch 
re after a veſted one, is the particular manner, in which 
chief baron Parker explained the grounds of the anſwer of 
udges to the queſtion propoſed. At the bar great pains were 
non the fide of lord Chatham, to make heirs male of Miſs 
it's body words of limitation, and on the part of Mr. Tot- 
o make them words of purchaſe; as if the limitation over to 
Tothill chiefly. turned on a diſtinction between an executo- 
viſe on a veſted and one on a contingent eſtate tail; and the 
ind m THE EVENT THAT HAS HAPPENED, in the queſ- 

propoſed to the judges, manifeſtly points at the event of 
int Pynſent's dying without ever having had iſſue, and conſe- 
ly at ſuch diſtinction. But it was underſtood at the time, 
when-the judges conferred on the caſe, they differed in 
on on the operation of heirs male of Miſs Pynſent's Body; 
holding them words of purchaſe, others holding them words 
Rock WFifation 3 and that in conſequence of this it became neceſ- 
o conſider, whether the caſe could not be diſpoſed of with- 
eciding which way thoſe words ſhould operate. Accord- 
the lord chief baron, in delivering the opinion of the judg- 


* fo clared it to be their unaminous ſenſe, that the deviſe over 
ith V Dawe Tothill on failure of iſſue male of Miſs Pynſent's 
had as void, on account of the indefinite failure of iſſue, to 


thoſe words referred. He added, by way of explanation, 
on the one hand, if heirs male of aj Pynſent's body were 
ed words of limitation, the deviſe was void, becauſe 


fe „ aſter a wo/ed eſtate tail; and that on the other hand, if 
rolls, (ne 2 her body were words of purchaſe, the deviſe over was 
toon ed, becauſe it was on an indefinite failure of iſſue. Leſt too 


othil ſhould be any doubt of the grounds on which the judges 
mned the deviſe over to Mr. Dawe Tothill, the lord chief 


if 
* | particularly cited the before-mentioned caſe of Clare and 
fore in which a term was deviſed to A. for life, and after his 


to his iſue male, and when that ſhould be extin& to B. ; 
at lord Talbot in that caſe held, %, that iſſue male were 
of purchaſe, and A. took only for life ; and ſecondly, that 
ator had deviſed over on a general failure of iſſue male of 
Ie deviſe was void, notithſlandin the accident of A's dying 
t having had iſſue male. Taking into conſideration theſe 
L, I, N n particulars 
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I 
particulars which attended the caſe of the earl of Chatha age; na 
Mr. Dawe Tothill, I ſubmit to your lordſhips, that, az( he 
and Clare was determined by lord Talbot in the moſt dir to the 
tradiction of the diſtinQion between an executory deviſe Feen 
general failure of iſſue, where it follows a contingent eſtate Cedar 
where it follows a ve//ed one; ſo the lords, in the earl of ( - part o 
ham and Dawe, have equally rejected that diſtinction, and ed his of 
ſequently have ſubverted all the caſes which claſh with Cin ins unaffe 
Clare, and are in favour of it. On this ground, there Ll from. 
ſubmit to your lordſhips, that the diſtinction, however fo 
by authority it might once be, however cogent the rea 
which it procceded, is now 3 and cannot be appli 
either to the preſent or any other caſe. 

There 1s = other tr which ſtrikes me as likely 3 
made for the reſpondent, on thus attempting to conde Le elle 
exccutory deviſes over in the preſent caſe on the teflator's the you 
without iſſue. It is, that though the teſtator, whoſe will, nexplaine 
queſtion, has been now dead above thirty years; nere mi gl 
that though there have been two caſes in chancery to ſeth. paſſag 
conſtruction, and though the preſent cauſe was twice heard, teftato, 
fore the preſent lord chancellor, yet the validity of the d 188 
under which the reſpondent claims, was never before ſo mu them * 
called in queſtion. e firſt of tl 

In — this obſervation, if it ſhould be made, the: unger ſon 
lants cannot deny the facts it repreſents. I will alſo admit any 
be ſingular, that if the point is maintainable, it ſhould {of , 35 
eſcape the attention of the appellants and thoſe concern, 
them. Further, I concede that as the point is ſtarted, , aa, 
very late a ſtage of the cauſe, it behoves your lordſhip WF, © N 
jealous of entertaining the point, and this may render according 
more difficult to convince your lordſhips, that it has fies , ©, 
enough to warrant a deciſion for the appellants: But nog, parents 1 
ſtanding, if, on an examination of the terms of the will, Nun conſt. 
pears that the point doth fairly ariſe, and that the appellanſ 7-2 a. 
not preeluded by any conceſſion they have made in _ i ann de 
ings, I preſume, that in point of form the queſtion is ſti F. added, 
to diſcuſſion, and that a deciſion upon it cannot be dee hall not 
If, too, the arguments on which the invalidity of the 2 uur 
de viſe in queſtion is now urged to your lordſhips, my ger ſon, tl 
conſidering them, be found too ſtrong to be repelled, the in any re 
neſs of their appearance cannot puns as a bar to then the con 
and influence on the judgment of your lordſhips. Indeeſſ the r 


the one hand, this lateneſs gives the reſpondent the great it ſnould 
tage of a firft prejudice againſt the point. But then, art of the 
other hand, it removes for the appellants, that, which, the lin 
ſubſequent points of the caſe, they feel to be their — 
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age; namely, the more formidable and permanent pre- 
: from the higher authority of the adjudication which gives 
on to the preſent appeal; for the objection to the contin- 
of the executory deviſes now controverted never having 
ugued or ſpoken to in any reſpe& before the court below, 
of WM. part of the caſe on which the judge of that court pro- 
> and his opinion, and conſequently it comes before your 
Cle ips unaffected and untouched by the grounds of the decree 


herein from. 
er fo 


reaſo 
appli 


tkely 


nde 


SECOND QUESTION: 


argument on this queſtion lies in a narrower compaſs 
hat on the former. It ariſes from the particular manner in 
| the teſtator has expreſſed the deviſes ſubſequent to the 


* to the younger ſons of his brother and filter. Had the latter 
ü nexplained and uncontrouled by the other parts of the 
** there might be no room for ſuch a queſtion. But there are 


her paſſages in the will, from which the appellants collect, 
he teſtator did not mean that the deviſe to the ſecond or 
er ſons of his brother and ſiſter ſhould take effect, unleſs; 
{them had ſuch iſſue as falls within that deſcription. 

e firſt of theſe paſſages immediately follows the deviſe to 
unger ſons ; the words being, if my ſaid ſiſter AND brother 
t have any ſuch ſecond or younger ſon, then, and in ſuch caſes 
ive and begueath my ſaid fortune or ſubſtonce to my ſaid bro- 
icker and ſiſter Mitford, equally to be divided between them, 
and ſhare alike, and to their reſpective executors and ad- 
atrs; Now the appellants apprehend, that this deviſe 
according to ſtrict conſtruction, is ſo expreſſed as to ſhew, 
nleſs bath the brother and ſiſter had a ſecond or younger 
te parents themſelves, and not their children, were to take. 
ict conſtruction is certainly with this idea; for the bro- 


heart 
the & 
ſo mu 


the? 
| admit 
uld ſo 


ncerne 


wo nd fiſter are named not in the diijunqive but conjunctiuely, 
n Gall id AND being interpoſed inſtead of ox. If the word both 
b. 1 n added, and the contingency had been if my fifter and 


ſhall not BOTH have any ſuch younger ſon, it could not be 
, but that the teſtator intended that if either ſhould not have 
ger ſon, the preceding deviſe to younger ſons ſhould not 
in any reſpect. And though, from the want of that ex- 
the conſtruction contended for is not quite ſo ſtrong 3 
the word AND by itſelf operates conjunctively as well as 
it ſhould be underſtood accordingly, unleſs from ſome 
art of the will it can be ſhewn, that the teſtator meant to 
the disjunctive: 


great 4 
then, 
hich, 0 
þ great 

ad vam 
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The ſecond paſſage, which the appellants rely upon, / iter, th 
fequent part of the wilt, where the teſtator has thought f in hi! 
troduce a ſpecial proviſion for the event of his fiſter's not ſp wivie.” 
a younger ſon. The words are, in caſe I ſhall dye with n this v 
and my ſiſter Sarah Mitford ſhall not have any ſecond or gle confi 
fon born of her body, then and in fach caſe I do give and i ¶ ch the te 

of m 
"4 


one hal fortune or ſubſtance to Wm. Mitford, eli Ie the you 
my bail Wafers, 7 he all be living at the time r ſons © 


ceaſe ; but in caſe of his death and of the death of my ſaid i There i. 
fore me, then and in ſuch caſe I give the wol E there i tends to « 
aid brother Wicker and his executors or adminiſtrators. H other 
teſtator gives his own interpretation of the former pan ng, confi: 
will: for he ſeems to have recollected, that under that . proviſior 
of his fiſter's not having a younger fon would carry his pſpunger ſo 
in moieties to his brother and fiſter 3 but on further oi Ihe teſt: 
tion he appears to have changed his mind in reſped hall not h. 
moiety. Inſtead of giving a moiety to his ſiſter, as he t all not tal 
he had done, by the previous deviſe to his ſiſter and brian, on tl 
their reſpective executors on the event of there not being t take i 
er ſons of both, he makes a new arrangement of this the word 
Firſt, he gives it to his fiſter's eldeſt fon, who was then n import 
and ſecondly, if both he and his mother ftrould die bel whoſe offi 
teſtator, then he row it to his brother; and as he con ontrary! 
that in the event of his ſiſter's not having a younger ſon (7 be ob 
viſe to the younger ſons of his brother was not to open ſtrange 
that his brother by the former part of the will woult tis fiſter 
event be entitled to one moiety, the teſtator expreſſed] ſounger | 
intent in favour of his brother, not ſimply by adding th: r ſon diſax 
moiety to his own moiety, but by declaring that int ſuch a m 
deſeribed he ſhould have the whole. This was the ſame i. But if 
as if he had thus expreſſed himſelf.—* By the previous In '* to = 
intent o 


„* my brother and ſiſter and their reſpeQive executors 
*« miniſtrators, my brother wilt be entitled to a moieij howeve 
% property, if there is not a younger ſon of my fiſter, or oe it, ar 
« ts not a younger ſon of my brother; and my fiſter fe. —B 
entitled to the other moiety. But on A ntended fo 
*« firſt plan of diſtribution, I chuſe to make an alteration} id of it. 

*« ſpe& to one moiety z and my will is, that if my ſiſter ese brothe 
** have a younger ſon, the moiety ſhe would be entitled! the Faren 
«« my firſt idea ſhall not go to her abſofutely, but it ſhal leleription 
* her or others according to certain events, viz. if her c eſtator's 4 
4% ſurvives me, it ſhall go to him, if he dies before me * { 
«© ſurvives me, it ſhall go to her; but if I ſurvive both, ag, ** J 
go to my brother; and as I have already given one m then nei 
5 him in the event of there not being a younger ſon of "om my x 
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iter, the acceſſion of this other moiety will centre the 
„ in him, and accordingly my will is that he ſhall have 
whole.” I 

n this view of the ſecond queſtion, it reſolves itſelf into 
zgle con ſideration. The ftrict conſtruction of the words, 


and i ck the teſtator deviſes his property in the firſt part of his 
el Wo the younger ſons of his ſiſter and brother, excludes the 
+ of Wer ſons of both, unleſs both have children of that deſcrip- 


There is not a ſyllable in any other part of his will 
tends to contradict this conſtruction. On the contrary, 
other part which throws any light on the teſtator's 
ng, confirms it; the latter part of the will containing an 
proviſion, that if his ſiſter ſhall not have a younger ſon, 
unger ſon of his brother ſhall not have any eſtate what- 
er coul The teſtator having then expreſsly declared, that if his 
hall not have a younger fon, the younger ſon of the bro- 
all not take 3 how natural was it, that the teſtator ſhould 
an, on the other hand, that the younger ſon of his ſiſter 
not take if his brother ſhould not alſo have a younger ſon {! 
the words of the former part of the will do in ſtrict con- 
pn import ſuch a meaning, on what ground can your lord- 
whoſe office it is to interpret the will, impute to the teſ- 
contrary intention ? | 
tay be obje&ed, that this conſtruction attributes to the 
a ſtrange and improbable meaning; for why ſhould the 
f kis fiſter's not having a younger ſon-diſappoint his bro- 
ounger ſons, or vice verſd the brother's not having a 


wy ſon diſappoint the younger ſons of the ſiſter? 
SJ ſuch a meaning is particular, it is not requiſite for me 
come il But if ſuch an intent is expreſſed, or by fair con- 


ious M is to be inferred from the will, it muſt prevail. Every 
ntors Intent of a teſtator, however odd, however unaccounta- 
noiet/ . however harſh- or unnatural, if his words are ſufficient 
er. off) , and it is not contrary to law, is entitled to have 
7 Cher effect. Beſides, in the preſent caſe ſuch an intent as is 
ering ntended for, though it be particular, yet that is all which 
oratin ſaid of it. All it amounts to is giving to the younger 
{ter eo brothers or ſiſters, if both ſhould have younger ſons, 
titled! the parents themſelves if only one ſhould have children of 
it hal deſcription 3 and it may be accounted for by the equality 

teſtator's affection for his brother and ſiſter, and a conſe- 


| het anxiety to put them both on the ſame footing. It was 
e ing, “ Je 


"oy then neither ſhall have any perſonal and immediate be- 


1 from my property, but it ſhall go amongſt their younger 


& ſons ; 


my brother and ſiſter ſhall hh have younger 


5.36 
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« ſons ; if neither ſhall have ſuch children, it ſhall goin 
« ties between themſelves; and if only one ſhall have 
« child, it ſhall alſo go to them, in order that where one 
* benefit perſonally, the other may have it in the ſame 
Add to this manner of underſtanding the firſt part of th 
where the teſtator's favour ſeems equally divided between 
ther and ſiſter, that, on a further conſideration, either 
his ſiſter was a married woman, and therefore not ſo fit i 
an abſolute property, or for ſome other reaſon beyond the 
of probable conjecture, the teſtator reſolved in ſome de 
deviate from his firſt plan of perfect equality between his | 
and ſiſter, and inſtead thereof to admit his fiſter's eldeſt ¶M a of deb 
his own brother ſucceſſively to a chance of the moiety Wconſeque 
under the former bequeſt would have gone to her; and on. 
addition I ſubmit, that the teſtator's intent will appear pe ſew wor, 
clear, intelligible, and conſiſtent. But ſhould this plain Mtſtator's | 
conſtruing the will be rejected, it is conceived on the MW capita.- 
the-appellants, that the import of the words of the teſta ed, that 
not only be deviated from, but his intention will appear oſieſponden 
contiſed, and unaccountable. , e latter is 
The reſpondent's counſel may inſiſt, that this way be words 
ſtruing the will was not preſſed at either of the hearing Hand fiſter 
the lord chancellor; and that if it ſhould prevail, . it will of the. p 
the reſpondent wholly ; becauſe at the ſame time it gi at I hou 


nce and 
uding th 
Erſt havi 
mards t! 
cht to | 
ſuch, as 
courſe o 


tis third 


moiety of the property to the appellants, it will carry the of my / 
moiety to the perſonal repreſentatives of his mother Sara any ſe. 
ford, who are not parties to the cauſe. er Sara 

To this objection [ offer the following anſwer. —I confe huſband , 
the abſolute excluſion of the reſpondent by there being a e reſpond 
er ſon of the teſtator's ſiſter only was not preſſed before tin of the 


below; the turn and ſtreſs of the arguments there being NRer ſons e 
point, whether the reſpondent as a younger ſon ſhould haſÞiing whe 
whole or a moiety. But this will only ſhew, that, in conſq, or the n 
of the further ſtudy of a will confefſedly nor without greqÞeer fon o 
culty in the conſtruction, the caſe has appeared in rather# take the 
light. Vet if the conſtruction now contended for ſhoulder died wi 
appear moſt ' conformable to the real intention of the ten young 
apprehend, that the appellants come in time to have the 
tage of it, Nor in contending for this conſtruction, 
any ſurprize on the counſel for the reſpondent ; for as | 
of argument is avowed in the reaſons in the printed cal 
appellants, the counſel for the reſpondent will have the 
portunity of conteſting the point. The only difference th 


taking up the point can make is, that the parties will int 


r this divii 
deviſe in t 
nſtruQion 
ribution, 

equally 
ch a divi 
all the ne 


the diviſh 
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go in hnce and together have the judgment of the appellant court, 
have Meding that of the judge of the court appealed from, inſtead 
re on irt having the judgment of the lord chancellor fingly, and 
ſame N wards that of your lordſhips ; a difference, which, though 
t of Height to be avoided, where it 1s poſſible, yet, I preſume, is 


veen uch, as ought to eſtop any party from availing himſelf of a 


ither H courſe of argument. 

ſo fit t 

nd the THIRD QUESTION. 
me de 


lis third and laſt queſtion is the only one, which was the 
ect of debate on the two hearings before the lord chancellor, 
conſequently the only one, on which his lordſhip gave his 
jon. 


n his j 
deſt { 
noiety 
and wi 


ear pe few words, this queſtion is, whether the younger ſons of 
plain ſfteſtator's brother and ſiſter were intended to take per firpes 
n the We capita.— If the former conſtruction prevails, it is con- 
teſtatqſd, that it will carry one moiety of the diſputed property to 


reſpondent and the other to the appellant Mrs. Wicker. 
e latter is adopted, it gives the whole to the reſpondent. 

he words of the deviſe to the younger ſons of teſtator's bro- 
and fiſter, on which the reſpondent founds his claim to the 


pear di 


3 way ( 
arings 


t will of the. property, is thus expreſſed :— In caſe it ſhall hap- 
it guet J. fbould die without iſſue, then I do give and begueath the 
urry th of my fortune or ſubſtance EQUALLY TO BE DIVIDED BE- 


EN any ſecond or younger ſons of my brother John Wicker and 
er Sarah wife of William Mitford, E/; by him or any 
huſband ſhe may hereafter happen to intermarry with. + 

he reſpondent contends, that by this deviſe it was the in- 


r Sara 


confe 
eing 4 


fore tin of the teſtator to diſtribute his property amongſt the 
being rer ſons of his brother and ſiſter indiſcriminately, without 
ld hahing whether ſuch younger ſons were of his brother or 


, or the number from each ; and that if there ſhould be a 
zer ſon of his brother or his ſiſter only, ſuch younger ſon 
d take the whole ; and conſequently, that as the teſtator's 
er died without having any ſon, and his fiſter died with- 
any younger ſon beſides the reſpondent, the whole belongs 


1 conſe 
it gre 
rather 
ſhould 
the tell 
ve the 
tion, 
r as 
ted cal 
the 


deviſe in their {tri and proper ſenſe import it: and that 
ſtruction given in various caſes to the words of the ſtatute 
nibution, which directs the perſonal property of an inteſtate 
ace tha <qually divided amongſt his next of kin, is an authority 
vill in ch a diviſion ; the rule upon that ſtatute being, that 
all the next of kin claim jure ſuo and not jure repreſenta- 
the diviſion is ever per capita, which is exaQly the pre- 

ſent 


r this diviſion per capita, it may be ſaid, that the words of 
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ſent caſe :—and further, that there. are ſome caſes, indepeu ch a ris 
of the ſtatute of diſtributions, in which a diſtribution per at rely 
in legacies ſimilar to the deviſe or legacy in the preſent caſe ument of 
been prefcrred. : ter ſide. 

. But I beg leave to controvert the propriety of thus conf 
the deviſe to the younger ſons of the teſtator's brother and i 
and to contend for a diviſion of the property amongſt the 30 
er ſons of the brother and fiſter per firpes ; that is, for gi Ir are ſev 
one moiety to the younger ſon or ſons of the brother, and tend to ſt 
ther moiety to the younger ſon or ſons of the ſiſter : and | Wer and 
mit to your lordſhips the following general propoſitions in i obſerva] 


of the latter conſtruction : ; : gives th 
(.) That according to ſtrict conſtruction the deviſe the caſe « 
vounger ſons of the teſtator's brother and ſiſter, confidere ingly pro 
itſe!f, will operate for a diviſion per Hirpes. : | xpreſs ter! 
(2.) That there are other parts of the will, ſome conneſd expreſs 
with the deviſe in queſtion, others 'independant of it, wiſWhimſelf j1 
ſtrongly enforce the conſtruction per Airpes. deviſe. te 
(3.) That if the intention of the teſtator is doubtful, thet ppoling | 
ſtruction for a diſtribution per firpes ought to be preferred, caſe, in 
(4-) That neither the caſes on the ſtatute of diſtribuiWraQly q 
nor the other authorities alluded to, are applicable to the Ii the dev 
ſent caſe. | ſtood as | 
other tc 
ger ſon | 
5 unger fo! 
| By ly the ot 
The appellants do not allow, that the ſtriQ ſenſe of theſſſer to ſome 
viſe to the younger ſons of the teſtator's brother and ſiſter isrother as 
a divifion per capita; for they conceive, that the ſtrict ſe» light ir 
rather for a diſtribution per ftirpes, The words equally to n ſome ot 
vided, it is obſervable, immediately precede the word y intende 
TWEEN ; and this latter word being derived from the word i to be eq 
the words egually to be divided BE TWEEN do together, in granſſheſe are 
tical ſtrictneſs, mean a diviſion applicable to that number o aſk for m 
the word AMONGST being a more proper word for a divifior paſſages, 
plicable to a greater number. If, too, the words egualh eriſe to th 
divided BETWEEN refer to a bipartite diviſion, they certiridence t 
point at a diviſion per ftirpes, namely, the ſtock of the biff are the 
on the one part, the ſtock of the ſiſter on the other. To th ſubſeque 
may not be amiſs to add, that as brother and ſiſter cannot of the f 
the deviſe to the younger ſons of the teſtator's brother and Wen alread 
ſhould be underſtood as ſeparately and diſtinguiſpably, as i; but th 
deviſe had been to the younger ſons of the brother, and the yuiſſpoſe here 
ſons of the ſiſter ; and this allo leads to a diſtribution per i of ſhew 


-- 
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ih 2 rigid and technical conſtruQion is what the appel- 
aſt rely on; and I chiefly ſtate it for the ſake of repelling 

ment of ſtri& conſtruction, which is likely to come from 
ber ſide. 


E 


te are ſeveral previous and ſubſequent paſſages of the will, 
tend to ſhew, that, by the deviſe to the younger ſons of 
ther and fiſter, the teſtator intended a diviſion per /tirpes. 


gives the whole of his fortune to one perſon, he has ſup- 
the caſe of there being only one deviſee to take, and has 
ingly provided for ſuch perſon's taking the whole in the 


»viſe tq 


iſideret 


d expreſsly gives to ſuch ſon the whole, So alſo he ex- 
himſelf in the event of his having only one daughter. But 
deviſe. to the younger ſons of his brother and ſiſter, he 
ppoſing the caſe of one deviſee, and confines his exprefſi- 
caſe, in which diviſion would at all events be neceſſary. 
ualy ſquares with the idea of a diviſion per /tirpes ; be- 
if the deviſe to the younger ſons of his brother and fiſter 
rſtood as giving one molety to the brother's younger ſons, 
other to the ſiſter's; then, notwithſtanding the caſe of 
ger ſon either of his brother only or of his fiſter only, 
unger ſon could not take more than a moiety, and con- 
ly the other moiety would go to a different perſon, that 
er to ſome perſon. named in the ſubſequent deviſe over, or 
rother as reſiduary legatee. | 
light inference may alſo ariſe for the appellants ; be- 
n ſome other parts of the will where a diviſion per capita 
intended, the teſtator is not content with directing his 
to be equally divided, but adds ſhare and ſhare alike. 
in grarheſe are not the paſſages of the will from which the ap- 


Conne 
Fit, u 


|, thec 
erred, 
ſtribut! 
o the 


mber OW aſk for much aid. 

divifiolaſſages, which I principally rely upon as an explanation 
equally Wviſe to the younger ſons of teſlator's brother and fiſter, 
ey ceriWvidence that the teſtator thereby meant a diviſion per 


are the deviſe over to the teſtator's brother and ſiſter, 


To iſſ ſubſequent modification of it by the ſpecial proviſion for 
nnot mi of the ſiſter's not having a younger ſon. Theſe have 
r and Wn already ſtated and diſcuſſed in conſidering the ſecond 
„ as "i; but they require being again reaſoned upon, though 


Wole here is different, There they were referred to, for 
of ſhewing, that the teſtator did not intend that the 
deviſe 


; obſervable, that in ſeveral parts of the will, where the 


preſs terms, Thus he puts the caſe of his having only one 
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take in moieties, will not admit of a denial. How natural 
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deviſe to his brother's and ſiſter's younger ſons ſhould q 
except in the event of bath having ſuch ſons. Here they 
pealed to, in order to prove, that if that deviſe is to open 
the event which has happened, namely, that of there hy 
younger ſon of one only, it muſt operate per ſlirpes, andy 
quently give only a moiety of the teſtator's property to 
ſpondent. comes 
In the deviſe over on the contingency, if te/tator”s he teſtat 
brother ſhould not have any ſecond or younger ſan, he gives Bi ond or 
tune to his brother and ſiſter equally to be divided betweMyords are 
ſhare and ſhare alike, and to their reſpeftive executors and fff mtwith/t 
firators. From this paſſage [ beg leave to inſiſt, that a Wy 4 


ten their 
to Jour | 
on in re 
ter, till 
puſly imp 
he ſubſeq 


inference ariſes in favour of applying a diviſion per flirpesrtMher ſon b 
immediately preceding deviſe. The words equally to be MHH THE 
and ſhare ane ſhare alike, in this clauſe ſtrongly mark the Nerd, elde/ 
lity of the teſtator's affection between his brother and ¶ time F 
and as they divide the property into equal moieties betwedliihy ſaid /j/ 
brother and filter perſonally, ſo they lead the mind to (his THE 1 
that a like diſtribution into moieties was in his mind, whiſſfinin;/frats 
the preceding clauſe he gives a preference to their unborn Mis the w 
er ſons. That the teſtator intended that the two parents MW of refer 
ſtator, 

is it to ſuppoſe, that the ſame teſtator, who in his I only be 
looked thus impartially and equally to the parents themWreyious p 
ſhould mean the ſame equality between their iſſue, wheſſſe of the e 
words uſed in this reſpe& are capable of being fo underlf for in th! 
But this reaſoning acquires great additional force, wheW ſon wh: 
conſidered, that, in the deviſe to the executors and adm the forr 
tors of the brother and filter, the word reſpective is ſo emphaſſ therefore 
introduced. The effect of the word reſpective is no leſs thayfff as if he 
In the event ſuppoſed, it divides the teſtator's property ini by the 5 
moieties, giving one to the brother's perſonal repreſentq, in cat 
the other to the ſiſter's; and conſequently in caſe of the makes t! 
ing inteſtate, the will operates as a diſtribution per ſtitpaſſh the reſpe 
carries one moiety to the children or ſtock of the forme{nly the 
other to the children or ſtock of the latter. Thus it is ia moiety. 
that as between all the ue of the brother and ſiſter, (—The ele 
younger ſons, the teſtator plainly intended, and has undeFWe all th: 
created, a diviſion 1 How ſtrange then will it fon coul 
preſume, that he ſhould have an intention in reſpect Mer canno 
younger ſons of the brother and ſiſter different from that ap Tax mo 
in reſpect to their other iſſue ! The argument from all thy ha/f-par: 
preſſed in few words, ſtands thus. The teſtator has confeſnere givin 
declared a diviſion per flirpes as between the brother and ent deſc 
themſelves, as between their executors, as between their n per cap; 


flrators, and conſequently as between their elder jg pita, in 
8 
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ould ten their daughters whether elder or younger ; and this 1 | 
they «i to your lordſhips as a ſolid ground for preſuming a like in- 

o open on in reſpect to the ſecond and younger ſons of the brother 

here Hater, till ſome words can be found manifeſtly and unam- by 


5 ande 
ty tot 


uſly importing the contrary. 
he ſubſequent deviſe over to the elder ſon of the teſtator's 
comes ſtill nearer home to the point I inſiſt upon. In 


ite teſtator himſelf ſuppoſes the caſe of his ſiſter's not having 
ves hiffficond or younger ſon, for which event he thus provides. 
betweWwords are, Provided always, and my will and meaning is, 
and a mtwith/tanding any thing herein contained, in caſe I ſhall die 
that a Wt iſſue, and my ſiſtier Mitford ſhall not have any ſecond or 
lirper He- 4 born of her body; then and in ſuch caſe 1 dv give and 


0 be dr 
k the 
rand} 
betwes 
to ſu 
1d, wh 
thorn y 
arents | 
natural 


ith THE ONE HALF of my fortune or ſubſtance to William 
rd, eldeft ſon of my ſaid ſiſier Mitford, if he ſhall be living 
time of my deceaſe ; but in caſe of his death, and of the death 
y ſaid ſiſter before me, then and 3 caſe I give THE 
us THEREOF unte my ſaid brother Wicker and his executors 
Iminiftrators.” The firſt remarkable thing in this deviſe if 

is the word THE before the words one half. Thx is a 'S 
of reference, and here it is ſignificantly uſed as ſuch by 
ſtator, To ſomething it mult refer, and that ſomething ; 


his b only be what the teſtator ſuppoſes to have been given by 
; them|Wrevious part of his will to his fiſter's younger fons. The 1 
„ wheie of the event ſhews, that ſuch muſt have been his mean- 
underl for in this part of the will he profeſſes to give to his ſiſter's 
e, whe ſon what he had before given to her younger ſons, and to 1 
adi the former a ſubſtitute oe the latter. This part of the | 
mphaF therefore, is a key to the former part: It in effect is the 1 
eſs tha as if he had expreſſed, in direct terms, that the moiety 1 


erty ini by the previous part of the will to his ſiſter's younger ſons | 
reſentaſd, in caſe of her not having ſuch, go to her eldeſt fon ; | 
of the makes the intention to divide per ftripes in the deviſe, on 

Airpeſſ the reſpondent builds his claim, quite apparent; for then | | 


forme! 
it is p 
iſter, e 


inly the ſiſter's younger ſon or ſons could not have more 
a moiety. Here the argument may be reduced to a ſyllo- 
—The elder ſon of teſtator's fiſter was a ſubſtitute for, and if 


; undelFte all that could be taken by her younger ſon. But the | 

will if fon could only have taken a moiety. Therefore the | | 
ſpect Meer cannot take - more. — So much for the manner of de- 

hat ap THz moiety to the ſiſter's eldeſt ſon. But tho? the words 

all th }a/f-part ſhould not be deemed words of reference, till 

s conleWrere giving a moiety to the eldeſt ſon of teſtator's ſiſter in 

r and rent deſcribed furniſhes the ſtrongeſt arguments againſt a 

heir an per capita. It puts an abſolute negative on dividing 


pita, in caſe of the ſiſter's not having a younger ſon. 


ſons, | 1 
be Why 1 
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ond queſtion of the cauſe. It was not the aim of the teſ- 
to change the diſtribution before appointed amongſt the 
ger ſons of his fiſter and brother, by ſubſtituting a partial 


PrEAT 


2 d 
1? $ 


r cahit 
of p Fon per tir pes; for the former deviſe will well bear the con- 
rothe ion of having eſtabliſhed ſuch a diſtribution equally in fa- 
mn for both of his fiſter's younger ſons and his brother's. But it 
ze teſi apparently his intent to alter the deviſe over to his brother 
ributi iter on default of younger ſons, ſo far as related to the 
e ſuh moiety ;; and to do this, by letting in her eldeſt ſon and 
f the ally his brother to her moicty, inſtead of leaving it to her 
the refWute!y- 

the an ( 3 ) 


"Would the words of the will material to the preſent queſtion be 
ed of doubtful conſtruQtion, I humbly conceiye, that there 
rious grounds for adopting the conſtruction, which is ad- 
oa diſtribution per capita, and conſequently adverle to the 
ndent. | 
m doi dere is an equity in the diviſion per flirpes, which renders it 
conformable to the natural ſtream of juſtice than the diviſion 
int ak and it is on this principle, that the writers on the 
nature recommend it in the caſe of ſucceſſions. Puffen- 
ſtates the principle of the ſucceſſion per firpes with great 


ſeemWility, ſtrongly obſerving in favour of children who loſe 
ivifiolſarents, „that it would indeed be a lamentable misfor- 
ar the Ne, if, beſides the untimely loſs of their fathers, they 
and (Wuld further be deprived of thoſe poſſeſſions, which either 


rule of law or the deſign of their progenitors had given 
ir parents juſt hopes of enjoying (a) 

ordingly the ſucceſſion per flirpes has been preferred by 
of the wiſeſt and moſt poliſhed nations.— The jus repreſen- 
„of which ſucceſſion per ftrrpes is a conſequence, was 
ally admitted by the Jewiſh law, both amongſt lineal and 
ral heirs ; for, as Mr. Selden in his book on ſucceſſions 
git the Hebrews, latinizes a paſſage from the Talmud, f 


zerſon 
| eejus egreſſa eft itidem preferenda (5. — It is alſo undenia- 


he cofÞſat the Roman law was equally favourable to the ſucceſſion 
| not bes and the jus repreſentations ſo far as regarded /ineal 
partiah for ſuch lineal heirs, however remote, took by repreſen- 
nd ſo ¶ in infinitum, and the ſucceſſion per firpes prevailed univer- 
and As well where ſome of the heirs claimed jure proprio and others 
s reaſoſ bre ſentationis, as where all claimed in the latter way. This 
in anelearly the Roman law as regulated by the 118th nove 


emperor Juſtinian. But there was ſome difference in re. 


(a) Puffend, Law of Nature and Nations, b. 4. c. 11. f. 12. 
(b) Seld, de ſucceſ. ad leg, Hebræor. cap, 1. | 
| ſpect 


univerſalis, ubi quis in ſucceſſione eft præferendus et ipſe, etiam 


339 
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ſpect to collaterals. The novel expreſsly provided, thy 
children of deceaſed brothers and fiſters ſhould come i 
thoſe which were living; and that in ſuch a caſe the diſtri 
ſhould be per flirpes. But it excluded from the benefit gf 

ſentation all collaterals beyond brother's and ſiſter's chi 
and directed a diviſion per capita according to mere prox 
of blood in all the remoter degrces. Hence grew a famoyz 
of controverſy amongſt the commentators upon the Romar 
concerning which in ſome countries of Europe they are pr 
divided in opinion at this day. The point is, what ſort of 
ſion the emperor intended, where only the children of the 
thers and ſiſters are the heirs ; ſome in the caſe propoſed h 
for a diſtribution per capita, others for a diſtribution per 

Ca). Peet in his commentary on the Pandect is unheſita 
for the former diſtribution. Vinnius, who enters into the 
troverſy more fully, ſtates the reaſons and authorities on 
ſide in two different pieces; firſt, in his commentary upo! 
Inſtitutions ; and ſecondly, in his Seleciæ Juris Dueſtione, 
it is remarkable, that in both works, though Vinnius | 
with declaring his own opinion to be for the diviſion per 

yet he concludes with wavering, and with a doubt, whethe 
conſtruction of the novel be — according to the 

and intention of Juſtinian, without adding ſome limitat 
the doctrine at firſt adopted (). One great argument k 


{a) The controverſy on the point here mentioned is of very ancient da 
traceable into ſome of the earlieſt gloſſes on the text of the Roman lay 
takes the lead amongſt the doctors who decide for the ſucceſſion per capi 
caſe ſuppaſed ; and he died in the year 1200. His ſcholar Accurſius is t 
moſt of thoſe, who inſiſt on the conſtruction per flirpes, The difſention th 
ginating was of long duration, Which is the better of the two opinions, 
perfectly ſettled in the beginning of the 1th century; though ſome year 
the accompliſhed Cujacius had declared for Azo without any ſeeming hel 
(Cujac. in lib. 2. de feod. tit. 11.) Hence, as I preſume, it was, that« 
Mantica, in his book de tacitzs et ambiguis conventionibus, the dedication of 
pope Paul the Fifth is dated by its author in 1609, thought it neceſſary 
largely the reaſoning and authorities on each ſide of the controverſy. . 
Nanding alſo that this learned cardinal upon the whole appears to have 
Azo's opinion, yet he confeſſes the extreme difficulty of the point; noticit 
Tiraquellus had deſcribed ir as more obſcure than Cimmerian darkneſs, anc 
ing that Baldus and other diſtinguiſhed commentators had been unſteady | 
ſentiments upon the queſtion, (Mant, de tae, et amb, convent, lib, 24 
& 32.) Other writers on the civil and feudal laws ſubſequent to Cujaciu 
make a copious diſplay of the authorities on this litigated topic, are Sci 
German lawyer in his feudal diſputations publiſhed in 1697, and De 
French lawyer in his large work de ſucceſſionibus teftati ac inteſtati which came 
1693. (Schoner. lib. 1. diſp. 6, ſ. 74 De Barry lib. 18, t. 3.) To the 
latter authors, both of whom readily ſubſcribed to the opinion for divi 
capita where the ſucceſſion falls upon nephews and nieces only, ſhould, be 20 
nius in his commentary upon the Inſtitutions and in his Selecæ Juri & 

() The limitation is, that the opinion for dividing per capita ſhould hd 
where fratrum filii ex proprid perſond veniunt, non autem quando vocantar ad 
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bution per capita is, that the ancient law was for it, and 
the emperor in his novel only introduced the jus repræ ſentatio- 
favour of a deceaſed brother's and fiſter's children, to pre- 
excluſion of them where the inteſtate left a brother or fiſter 
ring; and that he doth not admit them per frrpes in any 
caſe. But when, on the other hand, it is conſidered, 


„ that 
me in 
diſtri 
fit of 
*S chil 


= the only part of the chapter relative to collaterals in the 
Loma novel, which expreſsly profeſſes to direct a diſtribution 
are pu, merely commands it for the degrees beyond brother's 
ſort al ter's children, a candid and impartial perſon muſt allow, 
\ of there is room for doubt. However it ſhould not be con- 
ofed a, that in England the prevailing opinion amongſt our civi- 
n per of bas been in favour of thoſe, who interpret the novel, not 
iheſtal end a ſucceſſion per ftirpes amongſt collaterals where all 
nto th eirs claim juro ſuo. At leaſt the like conſtruction, which 


en applied to our ſtatute of diſtribution, as I ſhall here- 


ties on / - : 

y upoſ more particularly notice, with the manner in which that 
fine ruction is defended, imports as much. But ſtill, with 
'\nius Wxception of collaterals all claiming without aid from the 


of repreſentation, it 1s certain, that the Roman law, as re- 
d by the emperor Juſtinian, preferred the ſucceſſion per 


| per 
whethe 


o the and that it has been followed in that preference by the 
limital t ſome of the principal ſtates now exiſting in Europe. 
nent | 


qui alias aut cum iis concurrent aut ecs ip ſes excluderent, This accords with 
octrine as explained and improved by the more enlightened comment of 
s: and I take it to be the doctrine by which collateral ſucceſſion both to 


diſtri 


ient dead allodial property has been for the laſt century moſt generally regulated 
man lau the greateſt part of the continent of Europe, However, it ſhould be re- 
per capuſſhed, that the deſcent of real eſtate in England has been immemorially fixed in 
ius is My to Accurſius's rule of ſucceeding per flirpes, not only as amongſt the 


ention Mot brothers and ſiſters, but as amongſt collaterals generally in the ſame 


inions, i extent as amongſt lineal heirs. It is alſo proper to recollect in reading 
dme yen juriſts on this ſubjeR, that it ſhould ever be diſcriminated, whether they 
ming hefith a view to feudal or allodial property; and that the like attention ſhould 
as, that n in reſpect to moveables and immoveables, The diſtinction between 
tion of vid perſonalty in England is peculiar to ourſelves. As to the Roman law 
neceſſary ons, it embraced property of every kind without a difference: and 
erſy. Min meſt of the ſtates of Europe the rule of ſucceſſion varies much accord- 
have ertain prevailing claſſifications of property; yet throughout a tincture of 
z noticinnan law of ſucceſſion, more eſpecially as it was newly modified by the 
«neſs, a0Wovel of Juſtinian, will moſt probably be diſcoverable by a nice obſerver. 


nſteady | 
t. lib, 24 


r, therefore, wiſhes to inveſtigate hiſtorically the progreſs of the law of ſuc- 
either in England or in any other country of Europe, ſhould never loſe 


o Cujaci that famous imperial novel, The French lawyers in general write as if 
are Svnced of the utility of thus keeping in mind Juſtinian's conftitution ; for, 
and De rg on this branch of juriſprudence, they continually reſer to the novel as 

ch came ag their whole ſyſtem of the law of inheritance, Yet that ſyſtem is re- 


To thay diverſified by an infinitude of various cuſtoms ; not only almoſt every 
a for diva having ſome peculiarity, but even far ſmaller diſtricts being ſo diſtin- 
uld, be za See Domat's Civil Law, and a treatiſe on ſucceſſions according to the 

uris , which within theſe few years has been publiſhed amongſt the poſt- 
mould ba vorks of Monf, Pothier, a 
ar ad u ; The 
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ARGUMENT BEFORE THE LORDS ON THE IN 
The common law of England favours the conſtrudi th Sci 
fiirpes, in preference to the diviſion per capita. It is the all the r. 
a canon or fixed rule in the deſcent of land, that there u of ſuch 
only be a ſucceſfion per ſlirpes, but that this ſucceſſion ſu n ſuch 
vail univerſally and in infinitum amongſt collateral heirs, ith Secti 
as lineal. Thus, if there be two fiſters, and one of then any lega 
leaving four daughters, and then the father of the tw Wcſtate to 
dies without male iſſue, the ſurviving fiſter ſhall inhenWhe ſaid e. 
moiety of the father's land, and the other moiety ſhall be. indred of 
ble into four parts amongſt the four daughters of the de repre/e 
ſiſter. In this caſe thus ſuppoſed one deſcendant takes jw ſhall 
and the reſt jure repreſentations. But the rule is the Mr brother 
where all the claimants take in the latter way; for if t, then al 
two ſiſters, and one dies leaving one daughter, and the Nngſt the 
dies leaving four daughters, and then the father of the two. next of | 
dies, one moiety of his land deſcends on the daughter of their leg; 
fiſter having only one daughter, and the four daughters Mer what 
other ſiſter take only one moiety between them. ly prove | 
The diviſion per flirpes beſt ſuits the language of the pu of kin 
lar will now in queſtion. It appears from the will, that ie; and t 
tator's brother poſſeſſed at leaſt as much of his affection Mid ſome o 
fiſter. The diſtinQion in favour of the brother, by the yer; but 
making him not only ſole guardian of the teſtator's childrenhough th 
ſole truſtee of his eſtate, but alſo refiduary deviſee and le the diſtri 
would even warrant inſiſting, that the teſtator's affection i conſiſt of 
brother preponderated. But a ſucceſſion per capita, ſhoifffther take 


prevail, muſt operate with the greateſt partiality for the We other m 
for it will carry the whole of the teſtator's fortune to hisMeree childr 
children in the moſt perfect excluſion of the brother's ; wiſh children 
the diſtribution contended for by the appellants, as the onffffitable am 
tended by the teſtator, will diſtribute the property in equal Nen agree: 
between the two branches of the family. 8, which 

But weighty as all theſe conſiderations are, the only i nds adopt 
appellants claim to have from them is, that, if the intent M, whit 
will in queſtion be ambiguous, they may be received as Mac. 54. ar 
ground for turning the balance in favour of a diſtributWent caſes, 


flirpes. inction; 
64 ) ne 1711, 

: | fexchequ 

The appellants conceive that there are not any deten, lord ch. 
caſes, which go far — againſt a diſtribution per fin ſtanley ant 
reach in any reſpect the will now in debate. | Atk. 45 
The authorities for a diviſion per capita are of two u ſtated'i 


firſt, caſes on the ſtatute of diſtribution ; ſecondly, calcM the Rolls 
pendant of it. 3 tor the c 
The parts of the ſtatute of diſtribution (a) material, deny t 
point of diviſion now to be conſidered are Sections 5, 6, FI. l. 
(a) 22 & 23 Ch. 2. ch, 10. 
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rudi n Section gives one-third “ to the wife of the inteſtate, 
is the all the refidue by equal portions to and amongſt the ch1/- 
ere uv of ſuch perſons dying inteſtate, and ſuch perſons as legally 
n lafit ſuch children, in caſe the faid children be then dead.” 


th Section directs, „ that in caſe there be no children 
any legal repreſentati ves of them, then one moiety of the 
eſtate to be allotted to the wife of the inteſtate, the reſidue 
he ſaid eſtate to be diſtributed equally to every of the next 


Irs, 2 
them 
e twol 
inher 


Ii be Ned of the inteſtate who are in equal degree, and thoſe who 
he der repreſent them.” The ſeventh Section provides, “ that 
kes jn e ſhall be no repreſentation admitted amongſt collaterals 
s the r brother's and fiſter's children; and in caſe there be no 


r if the 
id the 
ie two 
hter i 
aters « 


then all the ſaid eſtate to be diſtributed equally to and 
ngſt the children; and in caſe there be no child, then to 
next of kindred in equal degree of or unto the inteſtate, 
their legal repreſentatives as aforeſaid, and in no other 
ner whatſoever,” —As to the caſes on this ſtatute, they 
ly prove it to be a ſettled conſtruction of it, that where 


the put of kin of the inteſtate are collaterals, a diftin&ion is to 
that ue; and that where ſome are next of kin in their own per- 
eQtion Ind ſome only jure repreſentationis, the diſtribution is to be 
y the yet; but that where all are next of kin in their own per- 


childret 
and leg 
Tion { 


hongh they make out their pedigree through different 
the diſtribution muſt be per capita. Therefore if the next 
confiſt of a brother and three children of a deceaſed ſiſter, 


2, ſhoÞ{ther takes one moiety of the inteſtate's perſonal eſtate, 
or the M other moiety is divifible in equal parts amongſt the ſiſ- 
to his Wree children; and on the other hand, if the next of kin 
r's 3 children of a brother and three of a fiſter, the property is 
the onfitable amongſt the five equally. This diſtinction is ſaid to 
equal een agreed in Clarkſon and Spateman before the Delegates 


„ which caſe is cited in Bunbury's Reports 157. It was 


only ds adopted by lord chancellor Somers in the caſe of Walſh 
intent , which was heard in 1695, and is reported in Prec. 
red as Muc. 54. and Eq. Caf, Abr. 249. There is alſo a ſeries of 
ſtribut\Went caſes, which have been determined in conformity to 


inQtion ; namely, Wall and Needham in the exchequer 
ne1711, cited in Bunbury 158 ; Fanſon and Bury by the 
(exchequer Hill. 1723, in Bunb. 158; Durant and Preſt- 
lord chancellor Hardwicke 3oth June 1738, in 1 Atk. 
btanley and Stanley before lord Hardwicke 4th May 1739, 
| Atk. 455 3 Page and Book at the Rolls 24th June 1742, 
d ſtated in 2 Veſ. 214; and Lloyd and Tench 6th March 
the Rolls, in 2 Veſ. 213.—With ſo many reſpectable au- 
$ tor the diviſion per capita in the caſe propoſed, it would 
to deny the doQrine ſo far as it goes. At the ſame time 
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it may not be improper to obſerve, that it admits of a fatute 
whether ſuch a conſtruction of the ſtatute of diſtribution ¶ ¶ diſtribu 
originally a violence to the intention of thoſe who fru Ich this d 
Why I make this conjeQure, will preſently appear. ſentation 
It is well known, how much connected the ſtatute of «WM the fir 
tions is with both the civilians and their law. The ecehi i to the 
judges attempted, by ſuits in their courts, and by taking ariſes ; 
from adminiſtrators, to enforce a diſtribution of the M of diſt 
eſtates of inteſtates amongſt their next of kin; and the ¶ Ne ſtatut 
tion they followed was borrowed from the Roman law, a diſtri 
lated by the conſtitutions of the emperor Juſtinian. Ms collats 
were intetrupted by prohibitions from the temporal Wu, and 
This drove the civilians into parliament for redreſs ; and Hof the pr 
originated the ſtatute of diſtributions. Sir Thomas Raſndebted f 
498. The reaſons in favour of the ſtatute were framed ions, anc 
eminent civilian and ſtateſman Sir Leoline Jenkins, aui is deſign 
be ſeen in his works. It is an anecdote from lord chieiWroſt awat 
Holt, that the ſtatute itſelf was drawn by Sir Walter Wrequired 
another civilian. 1 P. Wms. 27. The great outline of Wor exclui 
tute is apparently borrowed from the 118th novel of JuſtiFildren, v 
Such therefore being the origin of the ſtatute ; and it beſt confeſſ 
conſidered, that our civilians had adopted that fide of td that h 
troverſy, about the 118th novel of Juſtinian, which rei the do& 
diviſion per ſtirpes amongſt collaterals where all claimed Wed, whet 
it is not ſurpriſing that they ſhould encourage a like inter extend t 
of the ſtatute of diſtributions ; or that our courts of equity to deſc: 
follow them on a ſubject, which before that ſtatute the Mucellor 1 
had the ſole conuſance of, and to a judgment of which, Ide diſcou 
founded on their own law concerning ſucceſſions, theyſW opinion 
well be deemed moſt competent. But notwithſtanding this deta 
liar reſpe& and deference fit to be ſhewn to the learned {Charles tt 
men of the civil law on ſuch a point, yet it ſeems queſt}: derivir 
whether the influence of their authority has not been the Wkin in th 
a miſconſtruction of the ſtatute of diſtribution. From will not 
count before given of the controverſy on the novel of Jad conſe 
it appears, that there is room for doubting, whether it Hf caſes. 
intended by that novel to diſallow of a diſtribution p this as 
where nephews and nieces, deriving through differentnt caſe ; 
' were the only heirs. But there were ſtill more cogent reafion, as to 
not giving ſach a conſtruction to our ſtatute of diſtWoument : 
The novel, though ambiguouſly expreſſed as to collate! words a; 


riving through different ſtocks, was ſo explicit as to del, nor in 

that even our civilians admit, that amongſt the latter th . 
. , : : cel Harris's e 
bution per ftirpes was univerſal, and without any ex « page or 
KKyer v. V. 


* See Dr. Harris's notes on the 118th novel, chap, 1, at the end c 
of Juſtinian's Inſtitutions. 
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IN WICKER AGAINST MITFORD. 


r ſtatute of diſtribution contains the ſame words of provi- 


diſtributing amongſt deſcendants and amongſt collate- 
th this difference only, that in caſe of collaterals the right 
eentation is limited to brothers and ſiſters children; and 
the firſt place, where collaterals are named, every 
{to the deſcription. From this obſervation, a curious 
a ariſes ; for unleſs the word every ſhall be confidered as 
dof diſtinction, which hitherto has not been attempted, 
he ſtatute has been miſconſtrued, or there is no ſuch 


a diſtribution per flirpes, any more as to deſcendants 


to collaterals, except where ſome of the claimants come 
, and others jure repræſentationis. A very diſtinguiſhed 
of the preſent times (to whom his country already ſtands 
ndebted for his elegant and maſterly edition of Juſtinian's 
ons, and to whom it may owe far more if he ſhould pro- 
is deſign of a more enlarged Commentary) ſeems to have 
noſt aware of this difficulty; and, as if he thought con- 
required it, he openly contends on our ſtatute of diſtri- 
for excluding the diſtribution per ſtirpes, even as amongſt 
laren, when they are the only claimants : though he 
j confeſſes, that by Juſtinian's law it was clearly other- 
id that he did not meet with any judicial determination 
the doctrine in reſpe& to our own law *. But it may 
ed, whether our courts of equity would be cafily induced 


extend this reſtrictive conſtruction of the diſtribution 


to deſcendants. It was once indeed attempted before 
ncellor Hardwicke. But, after hearing the point diſ- 
he diſcouraged the idea of a diſtribution per capita, and 
opinion againſt it, though not a final one f. 

this detail, in reſpe& to the caſes determined on the ſta- 
harles the Second, for a diſtribution per capita between 
ls deriving through different ſtocks, but all claiming as 
kin in their own perſons, I claim to inter, that your 
will not be very partial to the principle of the prece- 
nd conſequently will be little inclined to extend it to a 
of caſes. 

this as it may, I for the appellants beg to inſiſt, that 
nt caſe is ſo diffimilar to the caſes on the ſtatute of 
'on, as to prevent all compariſon. Here the great ſtreſs 
gument is on the intent of the teſtator, made manifeſt 
words and clauſes, ſuch as neither occur in the novel of 
nor in its intended counterpart our ſtatute of diſtribu- 


Harris's edition of Juſtinian's Inſtitutions, in his notes on the novel 
of page 3, and alſo in his notes on lib. iii, p. 5. 
Kkyer v. Vade, Barnardiſt. Chan, Rep. 444. 
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ARGUMENT BEFORE THE LORDS ON THE APP; 


tion.— Firſt, there is the deviſe over to the teſtator's fi ons befo 
brother, and their reſpective executors and adminiſtu lt on 
caſe of default of their not having younger ſons. -, of the 
there is the ſubſequent deviſe over of THE HALF of thete(M beſore y 
fortune, in language pointedly referring to the precedingM\f the ca 


to his ſiſter's and brother's younger ſon, as to a deviſe þ 
the two branches of his family in moteties.—T hirdly, there 


which t 


expreſs diviſion per /tirpes, as againit the hrother's young below, 
in favour not only of the ſiſter's eldeſt fon in the even n a man 
not having younger ſons, but alſo eventually in favour f the tel 
the ſiſter and brother ſucceſſively. This laſt proviſion Miand exc 
independently of the other ſpecial circumſtances, indeperiif on the v 
of all the numerous arguments before urged both from urred by 
neral plan of the will and the particular language of it ring ther 
fully adequate to diſtinguiſhing the preſent caſe from the ps as a 
of diſtribution 3 for who can doubt, if that ſtatute had apſef origin 
a diſtribution per firpes in favour of a ſiſter's children, is and r 
in the conſtruction it would pars ratione, pari ve footi 
reached a brother's? _ leadings 
As to the caſes independant of the ſtatute of diſtributiffo the 105 
chief of them are Bretton and Lethieulter, 2 Vern. 5575, counſel, 
Bradbury, 2 Vern. 705. Northey and Strange, 1 P. Wn, that th 
Davers and Deeves, 3 P. Wms. 40. Blackler and Wely;.—Bui 
Wms. 383. and Thomas and Hole, Forreſt 251.—But it When he 
ceived, that not one of theſe caſes can be applied fo as th afterw 
the conſtruction of the will now in debate. In the firſt Won a titl 
ſeries of caſes, what was determined is not ſtated ; and times to 
in all the reſt the court held for a diviſion per capita, it waive cla 
on general deviſes to children or grand-children ot various iff ariſe, e 


unattended with any of thoſe ſpecial words and circum! 
on which the appellants put m their claim for a diſtribut 
ſtirpes. Beſides, in all of them the court apparently tt 
rule from the conſtruction given for the ſtatute of diſtri 
ſo that the ſame reaſons, which exempt the preſent will t 
rule taken on the ſtatute, equally militate againſt argu! 
theſe caſes. 
ConcLUSION. 


Upon the whole I, as counſel for the appellants, do ſu 


your lordſhips, that on the firſt of the three great queſtion 
which I have branched the caſe, the teſtator's brother, 
John Wicker, was entitled to the whole of the perſonal | 
in controverſy between the parties; and that though yo 
ſhips ſhould decide this firſt queſtion againſt the appella 
the late Mr. John Wicker was on both or one of the tv 
q 


APE. IN WICKER AGAINST MITFORD, 


tor's fillWMjons before argued, at leaſt intitled to a moiety of ſuch pro- 
üniſttau It only remains to obſerve further, that as the two 
ons. of the three queſtions, here argued for the appellants, 
f the te before your lordſhips as new points undebated in the firſt 
ecedingMWof the cauſe, and conſequently unprejudiced by the princi- 
leviſe ¶ which the decree complained of was made: ſo the third 
y, then on, which was the only one really debated before the 
young below, was, as I underſtand, decided there on both hear- 
e even a manner, which indicated much doubt on the real in- 
favour We the teſtator. Under theſe circumſtances I truſt, that I 


oviſion 
indepei 
h from t 


ſtand excuſed for offering to your lordſhips ſo large a com- 
on the will in queſtion ; and alſo that no diſadvantage will 
urred by the appellants themſelves, from the circumſtance 


e of it Ving their claim now argued on larger ground before your 
rom theFWips as a court of appeal, than was attempted before the 
had apf of original juriſdiction. Indeed, in this reſpect, the ap- 
dren, fits and reſpondent appear before your lordſhips on much 


me footing. —The appellants, it is true, confeſs, that tho” 
eadings left their counſel at liberty to inſiſt for them on a 


iſtributiMo the whole of the property in diſpute ; yet it did not ſtrike 
557, counſel, when the cauſe was heard before the lord chan- 
P. Wa, that there was ground to argue for their having more than 


d Wel 


* .- But then it is equally undeniable by the reſpondent, 
But it 


en he firſt came into chancery, he only claimed a moiety, 
ſo as b afterwards in the cauſe now before your lordſhips he in- 
he firſt Non a title to the whole. Thus both parties appear at dif- 
| ; andM times to have been in equal doubt about the extent of their 
, it waive claims; and conſequently if any prejudice ſhould 
arious i ariſe, each party is equally affected by it. 
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65S RRVATIONS 


CONCERNING THE 


RULE in SHELLEY's. CASE, 


NAME L y. 


That heirs of the body, or other inheritable words, after an 
eſtate for life, ſhall operate as words of /imitation, not 
of purchaſe.” | 


CHIEFLY WITH A VIEW TQ THE 


PLICATION of that RULE to LAST WILLS. 
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9-8 VV AT 1- I 


CONCERNING THE 


RULE in SHELLEY's CASE, 


CHIEFLY WITH A VIEW TO THE 


APPLICATION of that RULE to LAST WILLS. 


N Shelley's caſe, as reported by Lord Coke t, the counſel, 
who argued for the defendant, ſtate it to be a rule in our 
—“ that when the anceſtor by any gift or conveyance takes 
an eſtate of freehold, and in the ſame gift or conveyance an 
eſtate is limited either mediately or immediately to his heirs in 
fee or in tail, always in ſuch caſes heirs are words of limitation 
of the eſtate, and not words of purchaſe.” 
The rule be” expreſſed is to be found ſubſtantially ated 
numberleſs other reports and books of our law, as well thoſe 
fore and in lord Coke's time, as thoſe fince 922 But it 
here given from his report of the caſe of Shelley; becauſe that 
ort is ſo conſtantly referred to as the moſt known depoſitory of 
rule, that in common parlance the rule has thence obtained 
appellation, being for the ſake of ſhortneſs moſt uſually de- 
bed as the Rule in Shelley's caſe. It may be added as a further 
lucement for ſo extracting the rule, that perhaps it is not to 
met with elſewhere in language more fully or more correctly 
reffive of the doctrine meant to be conveyed. 
oncerning this rule there has been long „ an obſtinate 
la perplexing controverſy, on each fide of which very emi- 
t judges and lawyers have arranged themſelves. 
he diſpute is not from any doubt of there being ſuch a rule. 
it a rule to the effect ſtated was incorporated into our law of 
property from the earlieſt times, conſtituting a part of the 
texture of our ſyſtem ; and that the rule ſtill continues in 
e; are truths too evident to be queſtioned even by thoſe, 
are moſt inclined to refiſt and contra& its influence. It is 
the extent in which the rule ought to be applied, not on its 
t antiquity or its preſent exiſtence, that the diverſity of opi- 
has been exerciſed, 
tis of the firſt importance, that all general rules or principles 
ww ſhould be clearly and entirely underſtood ; for where it is 


t 1 Co. 104, 2. a 
. | otherwiſe, 
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moſt commonly ſecure againſt all acts of the* tenant for l 
+ the charge or ah 

ing · from the moment of his death, as much as if his heirs 
not been named. In the inſtance of perſongl property, » 


« coficlufive upon the title. If the rule is reſorted to, the tem 
for life becomeg abſolute proprietor of the entailed pero 


time. 


OBSERVATIONS CONCERNING THE 


otherwiſe, the adminiſtration of juſtice muſt be confuſed, fu 
ating, and arbitrary; the conſequence of which is a miſer; 
ſtate of inſecurity to the people, whoſe perſons, characters, 
property are liable to be affected. 

In every point of view the rule of law in queſtion claims u 
conſidered as a general one. It profeſſedly and directly oper 
upon all the real property of the kingdom: and though its or 
nal was quite foreign to perſonal eſtates ; yet theſe, from ul 
quent cauſes, and by a ſort of adoption, have in ſome dey 
beeh brought within the ſphere of its action. The caſes in wh 
it becomes requiſite to enquire, whether they ought to be 
verned by, this rule, have been continually cccurring ; an 
long as the-grayd foundations of our preſent ſyſtem of law 
remain, thoſe caſes muſt be expected to ariſe as often in fut 
Whenever alſo. ſuch caſes do occur, the title tothe propert 
di{pute muſt depend on the queſtion, whether, the rule ought 
be applied or not. If the * is applied to the entail of real 
perty, it enlarges the eſtate for life into an inheritance, aud 
arms the tenant for life with-the incidental powerg of defeat 
the ſucceſſion to his heirs, and leaves the entafl. upon them a 
mercy. But where ſach a caſe eſcapes the le, the enta 


ienation, by him becoming fruitleſs. and unay 


which the rule can never be in the eaſt * exc 
where ſuch property ij entailed as if it was real eſtate, the 
ference between admitting the rule and excluding it 1s equi 


and the entai] sf: 32 without ſo much as the aid of any fe 
to produce that Effect ij awhereas the rule fins laid aſide, the 
nant for life is a mei ũſufructuary, withþut any power overt 
ſubſtance of the thing heyond the enjoyment of it for his 0 


Upon this view off rule it is apparenty that the manner 
pppſying it ought to be directed by ſome plain, eaſy, and una 
biguous principle; and that if ſuch a rule ſhall have become 
volved in the veil of myſterious abſtruſeneſs, the titles to be 
real and perſonal property muſt be continually open to gr 
doubts, and conſequently to very miſchievous litigations. 

But notwithſtanding this; and alſo notwithſtanding the 
merous caſes in which the rule has been elaborately argued, v 
the ſucceſſive adjudications upon it, more eſpecially the foler 
opinions given a few years ago by all the judges of Fngland 
the great caſe of Perrin and Blake; it may be doubted, whet 
the controverſy on the rule is yet ſatisfactorily cloſed. Nay, 
may even be a queſtion, whether the learned diſputations of 
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RULE IN SHELLEY CASE. 


s have not rather tended to ſhake the true and antient 
adation of the rule, than deciſively and finally to fix its pro- 
boundary: and if this really be fo, there is ſtill remaining 
dangerous ſource of new contentions. 
tis feared indeed, that theſe ſuggeſtions of material doubt 
| complication, in a matter underſtood by many to be con- 
fyely ſettled, may expoſe their author to the imputation of a 
and diſguſting preſumption. Nor will the danger of his 
jg ſo charged be a little aggravated, when it is known, that 
s a profeſional lawyer of very inferior conſideration, one 
y ranked and ever likely to remain in one of the loweſt of 
forenſic claſſes ; and that his conception of the ſubje& in- 


es him in a difference of ſentiment, with ſome who hereto- 


have eminently filled, and with others who till fit ſhining 
ments on the higher juridical forms. He foreſees too, that 
hazard of offending is ſtill farther augmented in reſpe& of 
e ſhades he means to give in the repreſentation of the ſub- 
, which conſtitute at leaſt a ſemblance of diſagreement with 
of the moſt diſtinguiſhed leaders on both ſides of the con- 
ery in queſtion, : for though he certainly unites with thoſe, 
puphold a ſtri obſervance of the rule; yet, as he under- 
them, it is not altogether upon the ſame principle; but 
ua reaſoning, according to which the rule is even more ab- 
te and peremptory than they ſeemingly conceive it to be; 
alſo with an admiſſion, that it the rule was not ſo unqualifi- 
p to be quite indiſpenſable, there would be great force in the 
of argument chiefly relied on by the enemies of the rule. 
s by taking ſomething like a third courſe (not of the middle 
indeed, becauſe his notion carries him into an extremity 
nd the moſt rigid of the two current opinions) he may be 
idered as a fort of neutral perſon, and as ſuch fail of being 
received by either party. | 
theſe are diſcouragements, which might well deter the preſent 
er from attempting to publiſh his thoughts on a ſubject, a- 
which the moſt. accompliſhed underſtandings are divided. 
ordingly he has often laid down the pen, in perfect deſpair 
King able to acquit himſelf of ſuch a taſk, in a manner in the 
MatisfaQory to thoſe, for whoſe uſe his labours are deſigned, 
to whoſe judgment the rectitude of his ſentiments muſt of 
e be referred. 
ut on the other hand there are conſiderations of a very oppo- 
tendency. The preſent obſerver, after re-iterated ſtudy of 
dature of the rule in Shelley's caſe, and the fulleſt attention 
e arguments of others upon it, feels a perfect conviction, 


ted; that its native ſtrength has been impaired, and its ori- 
l implicity diſguiſed, by the ſubtleties of modern ingenuity ; 
| © and 


* 


a portion of the genuine ſpirit of the rule has inſenſibly eva- 
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OBSERVATIONS CONCERNING THE 


and that unleſs an effort ſhall be ſpeedily made to diſemba 
the rule from the perplexities with which it has been lat 
over-run, it will degenerate, from a. plain direQtion for di 
minating titles to property, into a downright enigma for 
turbing them. With this impreſſion of ſome of the prevail 
modern comments upon the rule, it 1s a ſort of duty to riſqu 
attempt for obviating the miſchiefs apprehended : and to ſh 
from the taſk on account of the threatening dangers woule 
an unmanly conduct. It is alſo a very ſtrong incitement to 
attempt, that the ideas, which are now meant to be ſubmi 
to the whole profeſſion of the law, have been long her 
fore opened, in private converſation, to ſome profeſſic 
friends of diſtinguiſhed underſtanding and judgment, 

from them have often met more than with a very fa 
rable and indulgent reception; for ſome of the reſpe{ 
ble perſons alluded to have often expreſſed ſurprize, that 
ſhould continue to confine all his thoughts within the nar 
circle of his private connections, and be fo dilatory and re 
tant in execution of his promiſe to reduce his ideas into a { 
fit for public uſe ; whence it is natural to infer, that his c 
ment upon the rule in Shelley's caſe was far from being deer 
either a needleſs or an improper one. Nor are other enco 

ments altogether wanting. A late judge, whoſe inſtitutions 
our law and other juridical writings ought to perpetuate his |: 
a ſhort time before his death, imperfectly heard from the 
ſent obſerver, what was the general import of his ſentiments 
the rule in Shelley's caſe ; and it is hoped, that the moſt d 
cate feelings, in reſpect to private converſation, will not be 


fended at the now obſerver's fo far ſeeking for ſhelter from 


impreſſions ſeemingly made on that very great judge, as to 
feſs, that he did not appear diſpleaſed with the explanations 
heard. If, therefore, the preſent obſerver did not, fro 
blind and extravagant partiality for his own notion, miſinter| 
the manner in which they were thus received, it may be fai 
have approached to a ſort of implied ſanction to a more ext 
ed communication. If too this be an allowable conſtruction 
deſerves more weight; becauſe, however differently Mr. Ju 
Blackſtone's own arrangement of the authorities, in his 
argument on Perrin and Blake, may tend, yet his ideas of 
principle and force of the rule moſt apparently claſh with thi 
which will be here diſcloſed : for in that argument he not 0 
moſt expreſsly excludes the rule from the claſs of thoſe hig 
rules or maxims which are founded upon ſome poſitive nati 
policy, but even refuſes to admit the rule into that ſecon! 


claſs of rules of policy which he denominates juridical, and ra 


it one ſtep lower than what are conſidered as rules for conſtru 
and interpreting the intention of parties. That with ſuch a 
ſtrited conception of the power of the rule, he ſhould notu 
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RULE IN SHELLEY's CASE. 


mb;Mding liſten with an appearance of anxious attention to the diſ- 


1 lan Wire of a comment like that of the preſent obſerver, which 
or dies the rule to be quite imperative to intention, was at leaſt a 

for Wt ſtreteh of politeneſs to one, who in ſtation, years, and eve- 
eva poſſible point of view, ſtood at ſuch a diſtance from him; ſo 
riſque indeed, that if it was nothing more, it may be well deem- 
to {Mio excels in a point, which in the preſent obſerver's mind is 


eaſily exceeded. Further, it operates as a great encourage 


— at to the preſent obſerver's riſquing the publication of his no- 


we about the rule in queſtion, that ſubſtantially they appear 
her gent meaſure to accord with thoſe attributed to a living judge 
fe Mequity of the firſt rank and deſcription. At leaſt it may be col- 


ted from the printed report of his judgment in the great cauſe 
jones and Morgan (a) in its latter ſtage, that his general im- 
ons of the rule are not unſimilar to thoſe, which it is here 
intention to ſtate and inſiſt upon in a full and particular man- 
If this remark be well founded, it may of itſelf ſuffice to 
ent a deſertion of the preſent attempt But it is due to the 


nt, 
y far 
reſpet 
that 
> nar 


d re 


o a {Minguiſhed perſons, with whom the preſent obſerver as he con- 
his ces eſſentially differs, to acknowledge, that even in them he 
deen refource tor inſpiring him with confidence in the avowal of 


ſentiments. It is the concomitant of low and ill-inſtructed 


3 nds to deſpiſe every thing, which either comes from perſons 
nis fal inferior pretenſions, or claſhes with their own pre- conceiv- 
the Motions. But there is uſually a liberality incident to elevated 
nents) The equity branch of this cauſe is reported in a volume of recent caſes in 
of . for which the profeſſion of the law is indebted to William Brown, Eſq ; 


to be hoped, that this reſpectable gentleman will perſevere, in his very lau- 
endeavours to give a communication of decifions in chancery with all poſ- 
arlineſs afrer their delivery ; and that thoſe endeavours will be affiſted by an 
ouragement from all profeſſional perſons, adequate to the effectual ſupport of 
preſent plan of a regular periodical publication. In this latter mode of publiſh- 
reports, he was preceded by two gentlemen of the bar, who have lately com- 
red an undertaking to publiſh the decifions in the king's bench, within a ſhort 
od after each term: in which arduous attempt they have hitherto acquitted 
nſelves ſo as to command applauſe. But ſtill there are wanting reporters upon 
ike plan for the courts of common-pleas and exchequer, It may, however, 

ſonably expected, that this chaſm in the reſponſes from our juridical oracle 
not much longer remain unſupplied, At leaſt it will be remarkable, if amongſt 
te learned advocares continually attendant upon theſe two latter courts, none 
ue be found, having enough of leiſure from practice, and of zeal for profeſſio- 
nſtruion, to influence them into an enterprize of ſuch apparent public utility. 


ot be 
from 
s to 
tions 
fro 
inter 
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s of Wivuld a quick, regular, and authentick publication of the decifions of the four 
h the" courts in Weſtminſter-hall, ſuch as is here pointed at, be once permanently 


bliſhed ; this, with occaſional aids from accompliſhed reporters like Mr, Doug- 
would enſure a continual and almoſt immediate communication, not only be- 
xn one of theſe courts and another, but between all of them and the whole pro- 
on of practiſing lawyers throughout the kingdom. In conſequence alſo of this 
Land extending circulation of legal and equitable learning, the claſhing diſcor- 
y of deciſion, otherwiſe unavoidable, might be in a great meaſure obviated. 
the plan of regularly periodical reports, being ably and ſteadily purſued, 
mM materially contribute to enlightening the reſpective ſyſtems of law and equity, 
conſequently to preſerving them upon the ſolid foundations of diſtinne(s, cer- 
, and unitormity :—a conſummation, which would neceſſarily contract the 
r of longandexpentive litigation, by ſuppreling ſome of its moſt fruitful ſources, 


* 
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and highly cultivated minds, which almoſt ever diſpoſes them The-explat 
give a generous ſhelter to well-intentioned inveſtigations of ui ſpring o 
entific ſubjects, however perſonally unimportant the adventyM uumerou: 
in them may be. It alſo belongs to perſons with ſuch min the inter 
not to forget the wondrous fallibility of the human underſtaſ n about ap 


ing, or to be unconſcious, that even in its higheſt perfeRioniſy, that th 
ſometimes falls into errors, which are eſcaped by an ordin According 
capacity; and thence it is, that they are ſo often found to Meley's caſe 
above that obſtinate prejudice in favour of their own opinioi ¶ diſappoint 
which ſhuts the ear againſt all reaſoning to the contrary, ce their w 
Having prefaced ſo much to engage the favour and indulgeſin of the 
of his readers, the preſent obſerver will now proceed to det tenant fc 
what are the innovations he had to complain of; what are ould ſuccee 
grounds upon which he preſumes to call into queſtion the mferetore, in 
dern doctrine upon the rule in Shelley's caſe ; what are the poi ect the w 
of that doctrine, which alarm him as having a tendency to es eye; 
vert the rule, and to produce an embarraſſing uncertainty ; a: fingle w. 
what is the favourite conſtruction, which he would enforce, Ie intention 
ſimplify and fix the application of the rule, and to reſcue it fi Nervation. 
all tuture ambiguity. nd on thei 
The whole grievance, which it is here intended to point ¶ Ver confide 
and remove, if it really exiſts, has inſenſibly grown amongſt ¶ nor contre 
expounders and debaters on the rule in Shelley's caſe, from ei fing to the 


vail or be 


ſidering it with too much and too indulgent a reference to 
That the 


views and intentions of teſtators and other authors of entails. 


When it is collected, how frequently the rule muſt neceſſaument w. 
ly croſs and interrupt one object almoſt ever in view on the Mer princi, 
tail of eſtates, it may be eaſily accounted for, that the controvhuld defen, 


ſy ſhould have taken a turn ſo connected with intention. In f would | 
caſes in which the queſtion ariſes, whether the rule ſhall goveWubt on the 
or not, it almoſt ever occurs, that the author of the entail do But it is 

not mean, that the tenant for life, to the heirs of whoſe boſWurle of arg 
the remainder is limited, ſhould have power to defeat the ſi Ne thought 
ceſſion to them by an alienation to their prejudice. Anxiouſſy e mere ii 
formaly to aim at creating a ſtrict entail, and at the ſame tiver over t 
to intend that the firſt taker of the eſtate ſhall be competent to ee be poſſ 
ſtroy it at bis pleaſure, is an inconſiſtency too improbable to ies on the 
juſtly imputed. But hence a ſort of oppoſition neceſſarily ariferſon unb 
between the rule in Shelley's caſe and the intention of the pa could f. 
entailing : for if the rule is applied, it immediately gives to Wat for life 
tenant for life the opportunity of diſappointing the ſucceliifſffen the ſin 
eſtabliſhed in favour ot his heirs; whereas if the rule is not appligfs to a cor 
the ſucceſſion is invulnerable by him. The rule and the intent\Faven by u 
then drawing in theſe oppoſite directions, it naturally cauſeſſ one for J. 
temptation to avoid the former in ſuch caſes to the utmoſt, ¶eaſing or 
the ſake of accompliſhing the latter as far as our policy agaWlite ; or \ 
the perpetuity ot catails will allow. TY more th 


RULE IN SHELLEY's CASE. 


The explanation, it is apprehended, exhibits the true ſource 
4 ſpring of the controverſy in queſtion, the real origin of all 
numerous contentions about the force of the rule. It the rule 
the intention accorded, there would be no room for heſita- 
n about applying the rule. It is therefore from their claſhing 
ly, that the conteſt could arife. | 
Accordingly ſome of thoſe, who ſeek to avoid the rule in 
elley's caſe, where if applied it would enable a tenant for life 
diſappoint his poſterity of the proviſion intended for them, 
ice their whole ſtrength of argument upon the apparent inten- 
n of the author of the entail, not to leave it in the choice of 
e tenant for life, whether his heirs or the heirs of his body 
Would ſucceed him in the poſſeſſion of the eſtate or not, Taking, 
the ere ore, intention for their grand principle of argument, they 
e poi pect the will or other inſtrument creating the entail with an 
to ſfele's eye; and not a ſentence in the inſtrument, not ſo much 


ty; Ma fingle word from which the leaſt ſpark of light to make clear 
orce, Ie intention can be collected, eſcapes their active and ſedulous 
it fn ervation. Judiciouſly and ſkilfully too, in order to fix the 


nd on their favourite object, and prevent all wandering to any 


oint ¶ Mer conſideration, they aſſume it as a thing neither conttovert- 
ngſt ¶ nor controvertible, that the intention to give a power of alie- 
Im cofiting to the tenant for life muſt decide, whether the rule ſhall 
to rail or be rejected. | 


That the oppoſers of the rule ſhould take this courſe in their 
wment was natural, or rather unavoidable ; for upon any 
er principle than intention to create ſuch a ſtrict entail, as 
Would defend the ſucceſſion againſt the tenant for life, invention 
If would be at a loſs for matter wherewith to raiſe the leaſt 
veWubt on the rule. 

ail dof But it is not ſo eaſy to account for their falling into the ſame 
ſe boſhurſe of argument on the other fide of the queſtion. One ſhould 
the ſi e thought, that the friends of the rule would have ſeen, that 


uſly ae mere intention to prevent a tenant, for life from having 
me tiver over the entail was ſufficient to repel the rule, it would 
it to q ce be poſſible to ſuſtain its application in any of the conteſted 
le to Ws on the ſubject; for there is ſcarce one of them, in which 
ly arierſon unblinded by the frequency and miſt of diſputatious ſub- 
de paß could fail ſeeing, that it was not the intent to inveſt the te- 


t for life with a power to defeat the ſucceſſion to his heirs. 
en the ſingle circumſtance of giving an expreſs eſtate for lite 
Ws to a conjecture againſt ſuch an intent. But where the eſtate 


ntentiſ ꝛiren by words negativing a greater eſtate ; as where a deviſe is 


one for life only, or for life and no longer; or where powers 
eaſing or jointuring are either given or refuſed to the tenant 
aga life; or where he is reſtrained from committing waſte ; ſurely 

TY more than conjecture, that the teſtator or donor did not 
mean 
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mean to have the remainder to the heirs of the body of the 
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by an abun 
nant for life ſo conſtrued as to enable his ſelling or giving au 
the inheritance itſelf; it is ſurely moſt ſtrong and perſuaſive e 
dence. How much leſs then can it be convincing argued, ti 
a tenant for life was intended to have ſuch a power to diſappe 
his children and poſterity of the entailed property ; when the 


740. But 
tances, WC 


on ſhall | 


thor of the entail, in order to prevent ſuch effect and conſequenMFrhaps be 
interpoſes between the eſtate of the tenant for life and the Wone's argu 
mainder to the heirs of his body, an eſtate to truſtees to preſeWolt ex preſ 
contingent remainders, of which the profeſſed and only objed ent to the 


; and, 
le in the | 
yy the mo 


to guard the ſucceſſion againſt all acts deſtructive of it by the 
nant for life? To inſiſt, that even in ſuch a caſe there is not 
ficient evidence of an intention to deny to the tenant for life 


power of breaking the entail and ſtripping his iſſue of the eſti cy whoſe 
ſeems to be ſuch an extreme, as can only originate from the i None part 
poſition of deciſive judicial precedents, the ponderous weight intent nc 
which from their number and reſpectability becomes abſolui tive the ru 
irreſiſtible, without breach of the reverence juſtly due to ¶ Ntence of t 


the ſuffi 
ement the 


ſtrong current of paſt decifions. If alſo the rule really is 
the controul of intention, how can it be reaſonably urged, 


it ought not to prevail in caſes, in which the intention is con quite in 
ſedly diſappointed by applying the rule ? * porters of 
Had the friends of the rule in Shelley's caſe thus ſeen the Macrally anc 
duouſneſs, if not the impracticability, of defending its 'operatWn, but one 
on the ground of intention, they would ſcarce have conſente(the langus 
put the rule to a teſt ſo hazardous. On the contrary, i eral of a t 
would have explored for and ſtudied the principle of the t to be d 
however deeply laid as one of the firſt foundations of our ſyſi s in a fe 
of property, till they had been able to draw forth for uſe the {Wſhus the a 
rit and quality of the rule in its pureſt ſtate ; and ſo could n debated 
evinced, that the intention of the framer of an entail to have ¶ it is ſee 
rule applied, was not the real and proper iſſue for trial betu lies to deci 
them and their opponents in the controverſy. and as 
But unfortunately for thoſe, whoſe titles may become the iFur of hi. 
je& of controverſy on the rule, ſome of its advocates either Wonderates 
not ſee the danger of ſo arguing upon it, or had ſo much cos brings 
dence in the acknowledgment of its exiſtence and the ſerieÞnſider ; f 
precedents againſt departing from its application, as to be at Wy's caſe 
careleſs in the mode of defence in other reſpects. This at | with the 
may be probably inferred from their conduct; for by conſertyuity ; ar 
to argue the rule in ſome degree upon intention, they appeaWrue qualit, 
have been gradually betrayed into a ſort of conceſſion, that, wits antient 
ther the author of the entail in queſtion meant to avoid the rul effect. 
to have i applied, was the true point to be conſidered. re then is 
That the controverſy has taken this turn amongſt ſome of wherein 
moſt diſtinguiſhed friends to the rule, it would be eaſy to pie rule to di 


or. J. 
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an abundance of paſſages from the arguments uſed in moſt of 


he 
he great conteſted caſes ſince the judgment of the king's-bench { 


o cCoulſon and Coulſon, which cafe was decided as long ago as 1 
1, W740. But to do this in a regular way, by collecting all the in- | 
appoſſFW2nces, would be a tireſome undertaking ; and unleſs the aſſer- | 


on ſhall be denied, an unneceſſary one. Therefore it may 


the 
ethaps be ſufficient to obſerve, that, in Mr. Juſtice Black- | 


quen 


the one's argument in Perrin and Blake, that late eminent judge- 

preſe oft expreſsly avows treating the rule in Shelley's caſe as ſubſer- 
dbjes ent to the intention, where it appears with ſufficient explicit- (| 
the Ws; and, as has been already hinted at, pointedly ranks the , 


le in the ſecond claſs of thoſe flexible rules of law, which give | 


not 

life Wy the moment they manifeſtly claſh with the intention of the 
e eſu iy whoſe entail is the ſubject of diſcuſſion. There is indeed 
the ¶ None part of his argument a diſtinction taken by him, between 


intent not to give a power of alienation, and an intent to ne- 
tive the rule; and finally he admits the compleatneſs of the 
dence of the former in the caſe of Perrin and Blake, but de- 
the ſufficĩeney of the latter. However, even upon this re- | 
ement the rule is made to be dependant upon intention, tho? 
quite in the ſame form and degree, as it is made by other 
porters of the rule; who appear to argue on intention more 
nerally and indiſcriminately, as if it was a queſtion of inten- | 
n, but one, in which on account of ſome peculiar ſacredneſs | 


eight 
bſolut 
e to 
is 
ed, 
con 


n the 
operat 


\ſenteMiht* language of remainders to the heirs of the body or the heirs 
ary, thÞcral of a tenant for life, nothing leſs than an expreſs negative 
the t to be deemed ſufficient evidence of an intent to uſe the 
ur (ys in a fenſe different from the technical one 

e the ¶ Thus the application of the famous rule in Shelley's caſe has 
uld hn debated upon, until at length, even with ſome of its defen- 
have MW it is ſeemingly treated, as if it was left to the intention of 


| betwMics to decide, what ſhall be a deſcent and what ſhall be a pur- 


; and as if the rule was a mere inſtrument to interpret, in 


e the ur of which of the two conſtructions the evidence of intent 
either Wonderates. 

uch colWiis brings forward the very point, which it is here propoſed 
> ſerieqynſider ; for it is this turn of the argument on the rule in 


ley's caſe, which, as the preſent obſerver has ever been 
& with the ſubject, is the cauſe of all the embarraſſment and 
guity ; and which, till it ſhall be entirely obviated, and 
rue quality of the rule ſhall be recalled into remembrance 
8 antient vigour ſhall be renovated, will continue to have 
effect. | 

tre then is the proper place for pointedly and explicitly ſta- 
wherein it is, that the preſent obſerver ſuppoſes his 1deas 
rule to differ from thoſe which he deems fo erroneous. . 
or. J. P The 
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eneral objection, which he makes to the current > 
W — the * is, that on both ſides of the controve 
the rule is in danger of being facrificed, by referring its apy id it; 
cation to the intention of the party, whoſe will or conveyan e 
happens to be the ſubject of diſcuſſion. But the force of t 3 
general difference will be beſt underſtood, by a more parti e. 
contraſt of his own notions with thoſe he is encountering. = Eu 
On the part of thoſe who are ſtudious to avoid the rule, it 70 Nun 
avowed, that they conſider the rule as wholly ſubordinate ald difa; 
ſubſervient to the intention, as a rule of interpretation, a me 3 
ly technical conſtruction of words, which yields to the intent ring of 
whenever they are oppoſed to each other. That the rule ſho Sf 
be of this obedient nature, is the very eſfence of their argume 15 ſo abf 
They firſt examine the will, or other inſtrument, to ſee v . 
ther a ſtrict entail was intended or not, by referring, eithe paſhan 
the poſitive and emphatic manner of giving an eſtate for r 
with its other circumſtances, or to the ſtil ſtronger evidence 22 
an interpoſed eſtate to truſtees to guard againſt any injury to 


cation, 
em, C01 


hold. J 
entail, Having clearly eftabliſhed, that it was meant by the this ies | 
mainder to the Dom of An body of the tenant for life, not tog A on 
him a power of barring the entail to thoſe heirs, but on the c theſe, ad 
trary to reſtrain him from ſo doing, then they think, that 6 who 1 
victory over the rule is complete; for they immediately add, e word 
to make ſuch ſtri& entail, and ſo to reſtrain the tenant for ceeffion; 
was a lawful intention, and confequently ought not to bedi nded mer 
pointed, by a harſh application of an old rule, the princip 8 
which they conſider as long expired and obſolete. bel on of th. 

On the other hand ſome of thoſe, who are againſt oe: bike rake; 
diſpenſing with an application of the rale, ſeemingly g | caſe, wi 
countenance to the reaſoning of their competitors, by in eded to th 
that to depart from eſtabliſhed rules of interpretation; 7 8 Won, n 
in upon the eſtabliſned and appropriated ſenſe of words ſo l ſenſe of! 
uſcd in ſettling and limiting the inheritance of real property es, ſuch a 
the ſake of humouring a teſtator's intention in 1 R 
conſtruction preſcribed in Shelley's caſe ; and to fet at de Wires or wo, 
a ſeries of the moſt authoritative deciſions, which are the ite wo 
mulation of ages ; is levelling the great land-marks, by live ſenſe. 
the titles to real property are aſcertained, and ſubſtituti ne to it, . 
their room a monſtrous latitude of arbitrary and uncertain MA nothin 
ſtruQion. Even this ſtile of anſwering the attackers 0 meral, tf 
rule in Shelley's caſe is of a tendency, leading to a my | of in"; 
plied admiſſion, that if it was not for the technical and ani meant, 
ſenſe of the words heirs of the body and heirs, and the ted l caſes neit 
tion of authorities and practice in favour of ſuch eſtabli lon to dey 
port, the rule in Shelley's caſe might yield to intention. ih the def. 


as appears from the notice already taken of Mr. Juſtice | 
ſtone's argument in Perrin and Blake, it is not left to me 


plic 
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cation, that the defenders of the rule, or at leaſt ſome of 
em, conſider it as in a degree controulable by intention to 
od it; for ſo he expreſsly ſtates the rule to be. 

But the preſent obſerver thinks, that He ſees ſomething to ap- 
we, and ſomething to condemn, in both of theſe diſcordant 
mments upon the rule: and that in both there is one common 
or, though not in the ſame proportion. 

To the opponents of the rule, he admits, that where the rule 
ld diſappoint the lawful intention ſufficiently expreſſed, it 
nt not to be applied. But then he aſks, whether it is not a 
wing of the Ur coun to aſſert, that the intention is lawful * The 
e, as he conſiders it, is a concluſion of law upon certain pre- 
ſes ſo abſolute, as not to leave any thing to intention, if thoſe 
miſes really belong to the caſe ; and thoſe premiſes, he in- 
„are an intention by heirs of the body, or other words of in- 
tance, to comprehend the whole lifie of heirs to the tenant 
life, and fo to build a ſucceſſion upon his preceding eftate of 


nh hold. This being ſo, if in ſuch a caſe the word heirs is uſed 

dy the this its large and proper ſenſe, it is a contradiction of the 

— We: to intend, that the remainder to the heirs ſhall operate by 

_ chaſe, and ſuch intent is not lawful. It therefore behoves 

* ſe, who wiſh to prevent the rule from applying, to ſhew, 
z 


tthe word heirs is not uſed in the large ſenſe, and to include 
ccefſiong but is uſed in a peculiar and reſtrictive ſenſe, and 
nded merely to deſcribe certain perſons, who at the death of 
tenant for life may anſwer to that deſcription ; and, in the 
nion of the now obſerver, nothing leſs can exempt the caſe 
the rule; becauſe nothing leſs will prevent its being the 


ly 1 caſe, which the rule was made to govern. It is further 
; 9 ed to the ſame perſons, that in conſtruing the inſtrument 
4 90 eſtion, more eſpecially if it is a laſt will, the legally tech- 


| ſenſe of the uſual language in limiting the inheritance of 
ts, ſuch as a remainder to heirs of the body or to heirs gene- 
, ought not to be adopted, where it is apparent from other 


"_ wes or words in the ſame inſtrument, that it was the mean- 
- b Wot the party to apply the words in a different and more re- 
an Wive ſenſe. But then this conceſſion muſt be qualified, by 


ng to it, what is already expreſſed, that in the now obſerver's 
lon nothing leſs than ſhewing, that by heirs of the body or 


kers 0 eneral, the whole line and ſucceſſion of heirs to the tenant 

ſort © , Or in other words the whole of his inheritable blood, 
and arty meant, which in Perrin and Blake and moſt of the con- 
— l caſes neither was nor could be pretended, can prove an 


tion to deviate from the legal ſenſe of the words. 
ch the defenders of the rule, he agrees, that the greateſt 
uſtice "Wnce ought ever to be ſhewn to judicial precedents; that to 
a P p 2 treat 
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treat them with any thing like levity or captiouſneſs, is of a nW Thus it 
dangerous tendency ; that the precedents in favour of the ¶ ter acc 
in Shelley's caſe are too antient, too numerous, too uniſoſ e enemi 
and too reſpectable, to be fairly reſiſted ; that the rule ougi ent yield 
be as ſacred now, as it was in the time of Lord Coke; and ii their ary 
to give up a particle of its authority, is indeed to remove ¶ em all b. 
ent landmarks, and will be a terrible ſhock both to preſent Merality b 
future titles to property throughout the kingdom. Yet he , withi 
curs in theſe ſentiments, not becauſe the words heirs of the ſo, no 
or rather technical words of inheritance uſed by conveyancerhid it. V 
wills and deeds, are more ſacred, more ſtubborn, more init encro: 
ble, than other phraſes having acquired a ſettled legal and differer 
propriated ſenſe ; or becauſe he conſtrues the judicial decile time 
upon the rule, as beſtowing a pre-eminence upon remainderlding qu 
heirs after an eſtate for life over other forms of technical o its con 
preſſion. Nor is he afraid of that liberal interpretation of Nds, whi 
rule in Shelley's caſe, which profeſſes to reject the technſWmes the 

ſenſe of ſuch remainders to heirs as are the object of its opei ether th: 
on, when it clearly appears, that a teſtator applies the iſ not, he 

heirs in a peculiar ſenſe of his own. On the contrary het the me 
proves of ſuch liberality, ſo long as it is confined within rered, he 
bounds, and not confounded with that arbitrary diſcretion, lies the | 
aims to ſubmit every thing to the caprice of the judge for ſe travels | 
time being. Nay, it is this very liberality, which, as he Ie rule; b 
the ſubje&, is beſt adapted to bring the rule in Shelley's c fo he a. 


the proper teſt : for, in his apprehenſion, it produces the ends. If 
iſſue; namely, whether the party entailing means to buWpes, not 
ſucceſhon of heirs on the eſtate of the tenant for life, and (Wrument 
eſtabliſh thoſe premiſes on which only the rule proceeds. uſe of the 
ſuch be the intent, then he would apply the rule, even l ſee thei 
the party ſhould expreſs in his will, that the rule ſhould no appear ev 
applied, and that the remainder to the heirs of the tenant}ited it. 
life, ſhould operate by ypuRcHASE ; which ſtrong ſort of call now re: 
not yet occurred in a court of juſtice, though it certain that ar 
been the ſubje& of private conſultation. This is the altern ore deſcri 
into which the obſerver reſolves every caſe ariſing upon the , by a re 
whether by deed or will: becauſe he doth not concur with Fant for lit 
Jaſtice Blackſtone and other ſupporters of the rule, in con\Fdeſign cer 
ing it as a mere rule of technical conſtruction or 1nterpretaFone partic 
as a rule ſubſervient and ſubordinate to the intention of pa life, can 
and therefore as flexible, accommodating, and obedient j n of the r 
becauſe he confidently believes, that the rule is a policy of flowever, 
which leaves nothing to intention, where the premiſes to Mat are app 
only it applies really exiſt; and conſequently that it is of 2 % all the p 
lity rigid, ſtubborn, imperious, irreſiſtible, and fo indiſpenics to the 
to he above all exception whatever. itraſted, 1 


erver; it 
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of a n Thus it appears that the now obſerver's notions do not alto- 
the ¶ ther accord with thoſe of either fide of the controverſy. With 
uniforfiſfic enemies of the rule in Shelley's caſe, though he one mo» 
» oughMent yields to the liberality of conſtruQion, which is the ſtrength 


and t 
10Ve 2 
reſent 
et he 
f the K 
yancer 
Tre inf 
| and 


their argument : yet the next moment he claims to take from 
mall benefit of the conceſſion; by inſiſting, that this very 
erality brings the only caſes, in which the conteſt is ſubſiſt- 
„ within the fulleſt meaning of the rule; and that this be- 
7 ſo, not even an intent expreſſed by negative words can a- 
"dit. With the friends of the rule, he exclaims againſt the 
ut encroachment upon it, and holds the leading cafes in which 
difference ariſes, to be clearly governable by it: but at the 


| decihMne time he avows his fears, that they attribute lenient and 
aainderfſ£elding qualities to the rule, which once completely inſinuated 
hnical o its conſtitution muſt finally produce its ſubverſion. In other 
on of ids, whilſt he applauds the one fide for being fo liberal, he 


: technſſWmes the other fide for not being more rigorous. In exploring 


ts operſether the premiſes, on which the rule proceeds, are exiſting 
s the wif not, he is ſtudious to find out and to indulge the intention; 

bet the moment the intention to eſtabliſh thoſe premiſes is diſ- 
within rered, he diſregards every other intention, and obdurately 
ion, vWplics the rule, though ever ſo ſtrongly ſolicited to the contrary. 
ge for Ne travels part of the way with the moſt inveterate adverſaries of 


as he 
ey's Ca 
E the 
to bul 
and (( 
oceeds, 
y even 


uld no 


rule; but at the end of his journey he is forced to quit them, 
d { he arrives at the ſame — fo with its moſt ſanguine 
ends. If he can prove, that his path is the right one, he 
pes, not only to avoid offending either party, but to be an 
rument in reconciling both: becauſe one party will ſee the 
uſe of their enmity to the rule removed ; and the other part 

[| ſee their favour to the rule juſtified, and the rule itſelf made 
appear even more ſacred than ſome of themſelves have repre- 


tenantMited it. 

t of calWlt now remains to explain, on what grounds it is thus aſſert- 
ertainh that at law the rule is of that inflexible nature, which is 
altern ore deſcribed ; and that nothing leſs, than evidence of intend- 
on the Ws, by a remainder to the herrs general or ſpecial of a preceding 
ur with rant for life, not to include a ſucceſſion of heirs, but merely 


in conſſ deſign certain perſon or perſons anſwering to that deſcription 
erpretaFWone particular inſtant of time, namely the death of the tenant 
a of pa life, can ſuffice to exempt ſuch a remainder from the opera- 
dient; {Wn of the rule. | | 
alicy off] However, the ſubje& having been ſo laboured, in opening 
ſes to fat are apprehended to be the current errors upon the rule; 
is of all the points of difference between the ſentiments of both 
ndiſpentics to the controverſy in queſtion, having been ſo minutely 
ntraſted, not only with each other, but with the ideas of the 
*rver ; it is expected by him, that he ſhall be able to com- 
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preſs his further remarks, or at leaſt thoſe he means to make Mypointm: 
prefent, within tolerably narrow bounds. + From a preliminarſþtce ſim} 
explanation ſo extended, it may even be. ſuppoſed, that i ¶ uch eſt 
quick diſcernment of thoſe learned perſons, to whom he is ſuſ ether cu 
mitting his thoughts, will in great meaſure anticipate him upt to o 
the ſubſequent part of the preſent undertaking. Indeed ſuch aMunty of 
anticipation uy happen without any exerciſe of diſcernmentMWurageme 
becauſe he has for many years made the rule a ſubject of priva It has n. 
diſcourſe with many proteflional gentlemen of eminence ; any abou 
as thoſe alluded to can teſtify, has ever laboured to impreſs ide incident 
of the rule ſimilar to thoſe now publiſhed. ;- 4m acd ups 

In order to juſtify his manner of conſidering the rule in S the rule 
ley's caſe, as before ſtated, the preſent obſerver will now procegWyxndent 
to conſider the principle of the rule more at large. | _— 

This a 
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It is apprehended, that the genuine ſource of the rule in She 
ley's caſe is an ancient policy of our law, the aim of which y 
to guard againſt the creation of eſtates of inheritance, with qu 
lities incidents and reſtrictions foreign to their nature. 

Some of the inſtances of this policy are perfectly familiar 
lawyers, and ſo acknowledged, that the proof of them by auth 


Thus it is one of the properties of an eſtate in fee ſimple, tt 
it may be alienated by the party ſeiſed; and this power, wi 
ſome little exception, has been inſeparably incident to ſuch 
eſtate ever ſince the ſtatute of quia emptores terrarum in the 18 
of Edward the Firſt removed the ancient ſhackles of alienatic 
If therefore a gift or a deviſe is made to one and his heirs, v. 
condition not to alien, the condition is void in law, On the 
tabliſhment of common recoveries in the reign of Edward t 
Fourth, it became an incident to an eſtate in fee tail, thatt 
party ſeiſed of it ſhould have power to bar the entail, not o 
as againſt the iſſue in tail, but alſo as againſt all perſons in 
mainder or reverſion. By force alſo of ſtatutes made in t 
reign of Henry the Seventh and Henry the Eighth, tenants 


tail gained a power of barring their own iſſue by a fine wiſſſirder in 
proclamations, without reſorting to the more — operatifd to deſtre 
of a common recovery, Theſe incidental powers being thFicient to | 
annexed to eſtates in tail, it became a rule, that if an eſtate ion of 
given or deviſed to one and the heirs of his body, on conditiguld have b 
not to bar the entail by a recovery or fine, the condition ſhalleafily and 
reprobated and have no effect; which in the inſtance of trechold, 


common recovery is the ſtronger, becauſe that originally, ent once 

before its being ſan ctioned by long practice and by ſtatutesFi would | 
regulate it, was a fiction contrived in fraud of the law of entaÞveen the 
as protected by the ſtatute de donis. Curteſy and dower are ne kind 

| appoifeur law on 

many ney 
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make Mypointment of law incidents to eftates of inheritance, whether 
Iiminarþ fee ſimple or in fre tail, If therefore 2 gift or deviſe is made 
that tuch eſtate with an expreſs declaration, that there ſhould be 


ther curteſy nor dower out of them, it would be a vain at- 
mpt to controul a quality, which is adherent to them by the 


e is ſul 
him | 


| ſuch Minty of the law in favour of huſbands and wives, and for the en- 
rnmenWurzgement of matrimony. les. 
f privafiy l has not commonly occurred to thoſe engaged in the contro- 


de; an 
reſs ide 


about the rule in Shelley's caſe, that theſe known examples 
incidents inſeparable from eſtates of inheritance, if duly re- 
acd upon, lead the mind into the diſcovery of a foundation, 
the rule, which in a moment renders it paramount to and in- 
pendent of all private intention, and reduces the latter into a 
x ſubordination to the policy and proviſion of the law. 

This aſſertion comes from the preſent obſerver, in conſequence 
ifirm perſuaſion, that the rule in Shelley's cafe is ſimply one 
nch of a policy of law adopted to prevent annexing to à real 
ent the qualities and properties of a purchaſe, and fo is calcu- 
ed to render impoſſible the creation of an amphibious ſpecies of 
heritance : that is, an eſtate of frechold with a perpetual. ſuc- 
hon to heirs without the other properties of an inheritance ; in 
er words, an inheritance in the firſt anceſtor, with the privi- 
x of veſting. in his heirs by purchaſe ; the ſucceſſion of heirsto 


in She 
7 procet 


in She 
hich v 
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1miliar 
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aple, ti anceſtor without the legal effects of a deſcent 3 a compound of 
15 wih cent and purchaſe. 
ſuch 


The reaſons againſt ſuffering rag gr or deſcent to be ſtripped 
d 


the 18}its own proper incidents, and to be diſguiſed with the proper- 


lienatioÞs of a purchaſe, were many and cogent ; and though ſome of 
17s, Wiſffeſe reaſons have been impaired in their force, by the converſi- 
In the of tenure by knight's ſervice into focage, and by other chan- 
ward of our common law by ſtatutes, yet there ſtill remains forti- 


, thatt 
not 0 
ns in Wert. a 
le in ¶ The tendency. of a commixture of ſubjects, ſo oppoſite and 
enants Nordant as ſaccefſion and purchaſe, to produce contuſion and 
fine wiorder in the ſyſtem of our law in reſpect to eſtates in land, 
operatiſ to deſtroy its admired difcrimination of them, was of itſelf 
cing thFicient to provoke the cftabliſhment of barriers againſt the ad- 
i eſtate lion of the noyelty, Had it once gained reception, what 
conditiiuld have become of all thoſe lines of diſtinction, by which we 
on ſhallezfily and certainly diſcriminate inheritances from mere eſtates 
ce of irechold, and one ſpecies of both from another? Such a pre- 
ally, Wnt once made for newly-fangled eſtates and intereſts in land, 
tatutesFat would have become of all the numberleſs diſcriminations 
of ent veen the incidents, qualities, properties, and concomitants 
er are ne kind of eſtate, and thoſe of another? Muſt not the code 
appoiFeur law on the ſubjeR of eſtates in land have been expoſed to 
many new tinctures and ſuperinduRions, as the invention of 
every 


ation enough to reſiſt the evils, which. might enſue, if the 
ſhould endure the engraftment of purchaſe upon the ſtock of 
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every private adventurer in law-empiriciſm ſhould from time 
time have thought fit to incorporate ? If the ſyſtem had been |, 
open to ſuch continual invaſions, the ſuccin& though clear a 


mlequenc 
ſed, tha 
ſcent or 


comprehenſive inſtitution of the law of tenures by the venei I, under 
ble Littleton, and the copious and profound illuſtrations of M. cudal! 
great commentator Lord Coke, with others of our antient Hut was d 
valuable depoſitaries of law, moſt probably would long before i Id; and 
preſent æra have ceaſed to be the faithful 3 in this brand the he 
of Engliſh juriſprudence; and in place of the pure and certaMiraints o 
ſyſtem promulged in them, we ſhould now be overwhelmed f diffoly: 
one, which from its conſtitution would be ever acquiring nefſſÞnceforw: 
properties at the pleaſure of every proprictor of land, and coiffflt the de! 
ſequently be liable to a never-ceaſing accumulation of novel a purch⸗ 
and uncertainty. The rules of our law in reſpe& to titles Wh the eff 
real property are neceſſarily open to frequent changes from | deman 
giſlative interpoſition and the variety of judicial interpretationfied to the 
and theſe alone, from the weakneſs and fallibility of humFiitors wo 
wiſdom, even in the aggregate exertion of it by parliament, ar by purc 
in the'chaſteſt exerciſe by the moſt enlightened judges, too oftefhands. 
operate to the prejudice of our ſyſtem. There wants ft is noto 
the aid of private and individual unſkilfulneſs and caprice, eit not liab 
to encreaſe its fluctuation, or to diſtort its original ſimplicity. Ned by th 
It was another very important inducement to render impradſed the 
cable the blending of the effects of — with the title by ſialy with 
* that the conſequence muſt have been a continual ſou third cl 
of fraud upon feudal tenure. When the heir came in by. usa ucceſſio 
fon or deſcent, and was under age, the lord of the fee was iniſiſted of 
tled to thoſe grand fruits of military tenure, ward/hip and naſſeritance 
riage. But it the heir took by purchaſe, only the trifling acknoſng averſi 
ledgment for a relief was due to the lord. It was, therefore, in a ta 
object of the firſt magnitude in the conſideration of feudal polihold is n 
in England, not to leave it to the intention and choice of t ſpecial c- 
tenant, what ſhould be a deſcent, what a purchaſe : for thicleGaſtic 
would have placed the moſt valued rights of the lord at the meſ inheritar 
cy of him, to the diſadvantage of whoſe family they operated is diſcou 
and would therefore have been as abſurd, as to have authorilion, T 
the lord to make what he pleaſed a deſcent. tor the ſake of auj during a 
menting his ſeignoral profits. Thus to enforce juſtice betweqpceſſaril 
lord and tenant, and to guard the former againſt fraud, the laffkially of t 
ter againſt oppreſſion, it became eſſential to both, that ti of land 
boundary between deſcent and purchaſe ſhould be raiſed on modes 0 
ſtandard of diſcrimination wholly independant of and unalterFnce of 
ble by either. ; Þ ſome ru 
Nor were the rights of the feudal lord the only intereſts at ſtaſ now, v 
in having the incidents io ſucceſſion and deſcent preſerved im improved 
olate. Where the ſucceſſion was to a fee ſimple, it was Ind, caſes 
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ſequence to the ſpecialty creditors of the tenant, who died ſo 
been Med, that his heir ſhould not have the benefit of the title by 
lear a ¶ cent or ſucceflion, and at the ſame time evade its diſadvanta- 
venerſ; under colour of taking as a purchaſer. So long, indeed, as 
s of iſ: feudal reſtraints of alienation continued in full vigour, the te- 
ent ant was diſabled from charging the land with his debts of any 
efore tid; and ſo long it was indifferent to his creditors, in what 


time 


s brandi the heir took the eſtate upon his anceſtor's death. But the 
I certaWſraints of alienation were broken through and in a great mea- 
Imed Wh: diſſolved in the reigns of our firſt and third Edwards: and 
ng neſenceforward it became a juſtice due to the ſpecialty creditor, 
and cofffit the deſcent to the heir ſhould not operate with the qualities 
F nove purchaſe. If on the anceſtor's death, the heir ſucceeded 


titles Nn the effect of deſcent, the land deſcended was aſſets to ſatisfy 


from | demands of ſpecialty creditors : whereas if it had been al- 
retationWed to the heir to ſucceed to the eſtate as a purchaſor, ſuch 
F bum ditors would have been injured ; it being clear, that land veſt- 
ent, a by purchaſe was not aſſets, and therefore not liable to their 
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nands. This difference to creditors between purchaſe and deſ- 
it is notorious ; and in conſequence of it, even a deviſe of land 
not liable to his teſtator's ſpecialty debts, till the caſe was re- 
ed by the third of William and Mary chap. 14. which cor- 
ted the hardſhip, by making deviſees chargeable for debts 
ally with heirs. 
third claſs of perſons intereſted againſt the permiſkon of le- 
ſucceſhon without the conſequences appropriated to it by law, 
iſted of perſons having rights of action for recoyery of the 
and maſſeritance of land. There is inherent in our ancient law a 
acknoſſug averſion to having either the freehold or inheritance of 
efore, in a ſtate of abeyance. At this moment an abeyance of the 
dal poliFhold is not endured by our law for one moment, except in a 
ce of tl ſpecial caſes of extreme neceſſity, ſuch as during the vacancy 
for thifcclefiaſtical benefices; and though it muſt be confeſſed, that 
the mei inheritance may be kept in abeyance, yet it ever was and 
operateq; is diſcouraged as far as it well can be without an entire pro- 
authorilSton., The reaſons of this odium to abeyance plainly are, 
e of au during a ſuſpenſion either of freehold or inheritance there 
e betwecheeſſarily alſo a ſuſpenſion of various operations of law, more 
, the lffially of the ſeveral denominations of remedies for the reco- 
„that ti of land by real actions. Whilſt ſuch actions were the com- 
ſed on modes of trying titles to real eſtate, it would have been a 
unalte!france of the moſt miſchievous tendency, if there had not 
ſome rules of law to confine abeyance within due bounds. 
ts at ſtaſ now, when the remedy by ejectment is become ſo enlarged 
rved in improved, as to be accommodated to the trial of mot titles 
it was nd, caſes will ſometimes occur, in which, from loſs of the 
conl entry by lapſe of time and the ſtatutes of limitation, ſeri- 
ous 
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ous inconveniencies may ariſe to ſuitors from an abeyance of i Mud hav 
inheritance ; as in ſuch inſtances, whilſt it continues, it ma beirs fo 
diſappoint claimants of the inheritance of the only remedies ie in in, 
law gives to enforce their rights. Had it, therefore, ever bet this 


allowed to diſannex from the title by ſucceſſion the qualities of Wit from 
_ deſcent, by ſuffering heirs to come in by the title of heirſhip ven inſt; 
all its privileges, and yet at the ſame time to ſhelter themſelyMWr's ſide 
as purchaſors againſt all adverſe claumants of the inheritance us by ac 
the land deſcended, the hardſhip of a temporary and occaſioi by pure 
ſuſpenſion of actions for the inheritance might have been grad would } 
ally converted into the miſchief of a perpetual bar to the uſe Nucceſſior 
them, Mr. juſtice Blackſtone, in his argument in Perrin at tami 
Blake, adverts fully to ſome of the moſt ſtriking inconvenieWily of he 
cies from abeyance ; and thence ſeems to lay a particular ſi Nhauſtec 
on this odium of our law to-it, as if it was the chief foundati would 
of the rule in Shelley's caſe, and had been more conducive to Wat to ob 
introduction, than any of the reaſons uſually aſſigned; in ſii ent of t. 
port of which ſentiment, he more particularly appeals to a Meſſion f. 
in the year-book of the 18th of Edw. II. fol. 5 . The preſqltics of 
obſerver, indeed, is not at this time ſufficiently convincedWFace of c 
join in claſſing the miſchiefs from abeyance above all the oed to ve 
reaſons for the rule. But yet he concurs in thinking, that th@purchaſe 
miſchiefs may well be ranked amongſt ſome of the chief rea{qgradually 
for the policy againſt ſuffering heirs, who ſucceed as ſuch, . and 
take as purchaſers. | 4 new 
It might alſo be a further reaſon for drawing the line betwgiuced a 
deſcent and purchaſe imperatively, that to have left it open to faken. FE 
vate intention to blend the effects of purchaſe with heirſhip, v ucceſſio1 
have tended to breed confuſion in the law of ſueceſſion by wi been fur 
the deſcent of land is directed. Where the fee ſimple veſts in id have 
heir by purchaſe, the heirs ex parte paternd ſucceed in infinprinciple 
in preference to the heirs on the mother's fide 3 but the fornfige. Th 
line of heirs failing, the latter line comes in; and till this ali rules of 
exhauſted, the lord's title by eſcheat propter defettum ſanguF accumul, 
cannot attach. Suppoſe then a feudal donation to have been rirſnip a 
ciently made to a woman and her heirs, with an expreſs inteFficable, 
on of providing for her heirs lineal and collateral ; but that om the o- 
order to avoid the lord's feudal perquiſites, the donor addeble, that 
that the heirs of the woman ſhould ſucceed as purchaſers : Ethence d. 
poſe farther the donee to have died leaving only. a fon, andFubje& ; 
terwards this ſon to have died without iſſue, and without hayg rules 
attempted any act to diſturb the ſucceſſion : in ſuch a caſqction of a 
would have been clear, that one part of the donor's intenÞitially coz 
was to conſtitute a ſucceſſion in favour of the woman's fan ſucceſſio 


Yet if the law would have ſuffered the donor's other intentioÞom all th 
introducing her heirs by purchaſe to prevail, the conſequſſad ſuffere 
vE"llip, pri 
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ald have been, not merely extending the ſucceſſion to a line 
heirs foreign to the donor's views, but even preferring ſuch 
lies U e in infinitum to that line, to which only the donor looked. 
er bei at this would have been the reſult, will appear by conſidering 
ies of Mat from the ſon's taking by purchaſe, his heirs would have 
ip wien inſtead of his mother's ; that is, firſt his heirs on the fa- 
mics fide ; and theſe ceaſing, then thoſe on the mother's. 
-ance us by accompliſhing the unreaſonable inconſiſtency of a veſt- 
cafonWby purchaſe, where the reality was a caſe of deſcent, the do- 
n grad would have become the inſtrument of defeating his own plan 
he uſe Nucceſſion almoſt as ſoon as it was eſtabliſhed, by the excluſion 
rrin 2Mﬀhat family of heirs, which only he had in view, till another 
avenieWily of heirs perfect ſtrangers to the object of his gift was whol- 
lar &r&xhauſted ; and ſo this, like moſt other improper gratificati- 
undati would have injured the very perſon it would have been 
ive to unt to oblige. Nor doth this ſingle caſe ſhew nearly the full 
; in ſylffſent of the miſchiefs, which would have ariſen to the law of 
eſſion from enduring a conjunction of the heterogeneous 


of t 


it ma 


to a 
le preſeſitics of purchaſe and deſcent. The caſe ſuppoſed is only the 
vincedWance of one ſtriking inconvenience. But had it been once 


wed to veſt a fee ſimple in any perſon, and to give the effect 
purchaſe in reſpect of the firſt heir ſucceeding, it might have 
gradually to an indulgence of the like ſort upon every deſ- 
, and then the ſueceſſion would have been ever tak- 
2 new courſe ; becauſe every deſcent would have 
Iuced a new terminus from which the heirs were to 
taken. By yielding alſo to ſuch a continual ſhifting of 
ſucceſſion, - the unity and order of our law of deſcents-would 
by vi been fundamentally diſturbed ; and one line of ſyccefſion 
-eſts in d have been continually excluding; another by a rotation, 
1 infinill principle of which ſeems neceſſarily generative of eternal 
the forifffige- Thus too in the place of our preſent certain and uner- 
this all rules of deſcent, ſuch an entanglement might at length 
n ſang accumulated, as would have rendered the derivation of title 
ze been feirſhip a purſuit almoſt without end, and conſequently im- 
reſs inteſſticable. The preſent obſerver will not ſtop to puſh this to- 
hut that om the order of ſucceſſion any farther. But to him it ſeems 
nor adQble, that much greater force might be given to the argu- 
aſers : {thence deducible, by a more profound ſtudy of this part of 
on, andubje 3 and by conſidering minutely, how each of our 
hout hayſng rules or canons of deſcent would be affected by the in- 
\ a caſ$$&ion of a new purchaſer on every deſcent, and by the con- 
's intenitially continued change of the terminus, or ſtock, from 
an's fan ſucceſſion of heirs is to be taken. 
intentiofÞÞm all theſe conſiderations it ſeems apparent, that if our 
conſequFd ſuffered the qualities of purchaſe to be blended with thoſe 
vſ"lip, private intention would have broken down its moſt 
$i ſacred 


the ot! 
that th 
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. ſacred diſpoſitions and diſtinctions. Its policy againſt the ie auth 
vention of new kinds of eſtates in land, its policy to preveriſQccepted 
frauds upon the lord and oppreſſion of the tenant, its policy Wo give 
favour of ſpecialty creditors, its policy againſt abatement 4 ban it w 
inheritance, its policy in the order of ſuccefſion; all the fail effed 
rites of our law might have been ſucceſsfully invaded, had M Hierver 
ſome means been preſcribed to guard them againſt being at les, u 
mercy of the caprices of private intention. re not @ 
If ſeeking for more aid did not appear ſuperfluous, they are 
reaſons againſt receiving the real heir as a purcha'or might {Whe poli- 
variouſly amplified. If ſuch an inconfiſtency could ve beentitance, t 
lerated, would it not alſo have followed, that pri cute intent v policy 
might have conſtituted fee ſimple without power ot alienatiſ ent and 
and fee tail without power to bar by fine and common recover Hat lanc 
with inheritances of each kind, without forfeiture for crincrificing 
without curteſy for huſbands, without dower for wives, with capric 
the power of leaſing, without the privilege of committing walt a pr 
To expreſs it more ſhortly, it private intention had been peru of rea 
ted to annex to real heirſhip the contradiction of veſting by py to be 
chaſe, what principle of our law would have remained, to es ago. 
ſtripping the title by ſucceſhon of all the other effects and cod dange! 
quences legally appropriated to it ? | Here thi 
Nay, even this is not the full extent of the argument agaiſÞricrs w. 
fo yielding to private intention. If private intention might i er to þ 
diſpoſſeſs inheritance of its legal properties and incidents, wifmer ? 11 
might not an exertion of the like intention alſo ſeparate fnfſpnale w 
eſtates for life and eſtates for years their eſſential peculiariti agreed, 


and why might it not ſtrip an inheritance in fee, cominę ment t. 
purchaſe, of its courſe of ſucce ſſion, and of its other propertſ*!|cy's ca 
and in the place of them annex to it the privileges and appuQt 2 loſs t 
nances of heir/hip ? In truth, from the nature of the print is a 
againſt the combination of purchaſe with deſcent by the ſtretcÞe a te 
private intention, there crouds in upon the mind ſuch an etergier by 
of objections, as demonſtrates, that the more the ſubject ſhalſ deviſe 
inveſtigated, the higher the proof will rite, that ſuch a combi by an 
tion could not be admitted to have force, without an almoſt Þ heirs t 


verſal ſubverſion of our legal ſuperſtructure in reſpe& to theFich the l- 
tles to real property. | it is co 
It is upon this view of the innumerable obſtacles to confoiſF heirs, 'w 
ing deſcent by accepting a real heir as a purchaſor, that the law ſpeal 
ſent obſerver has preſumed to aſſert, that purchaſe and 4: ceſtor, an 
are concluſions of law upon certain premiſes, which are thent into 
ſence of each :—that in the caſe of deſcent the premiſes arc aſ He lay 
tate of freehold in the anceſtor with a ſucceſſion to his heirs, of Coun 
ther general or ſpecial :—that there is a principle inherent | 
law, which in ſuch a caſe ever renders impoſſible the heir's 
ing otherwiſe than by deſcent, however ſtrongly and poſit 
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he author of the gift may expreſs an intention to have the heir 
ccepted as a purchaſor : —and that intention will no more avail 
o give to the reality of a title by deſcent the effect of purchaſe, 
han it will to convert the reality of a title by purchaſe into the le- 


t the 
) prever 
policy 1 


-nt [ 
ne fava al effect of a deſcent. Upon the very ſame grounds alſo the now 
had nb{crver ventures to advance as a further aſſertion, that the prin- 
ng at Myles, which oppoſe the commixture of purchaſe with deſcent, 
re not altogether expired and obſolete : but that on the contrary 
us, they are a/mo/t in the ſame ſtate of vigour as they antiently were. 
might e policy againſt indulging the creation of new kinds of inhe- 
e beentMiance, the policy againſt ſubverting the legal order of ſucceſſion, 
intent e policy againſt ſuffering the ſacred diſtinctions between deſ- 
lienatinfOnt and purchaſe to be violated, the policy againſt removing the 


recover cat land-marks of the titles to real property, the policy againſt 
criicing the moſt poſitive and imperative rules of our law to 


Ir crim 

„ with: caprice of private intention, and the policy againſt admit- 
ng wal"; 4 precedent of ſo contemning our ſyſtem in reſpect to the 
en peru of real eſtates; all theſe policies of our law are not leſs neceſ- 
ng by p to be now remembered and enforced, than they were centu- 
1, to nes ago. There ought to be bulwarks to curb the encroaching 
and con dangerous ſpirit of innovation at all times. 


Here then the preſent obſerver begs leave to aſk, what are the 
ricrs wich our law places between deſcent and purchaſe, in 
er to guard againſt all encroachment of the latter upon the 

er? It the principle of our law againſt joining the effect of 


ent agal 
might tl 


ents, \ 

irate \ſÞchaſe with the reality of ſucceſſion be admitted, it muſt alſo 
-uliariti «greed, that our law muſt have provided ſome effectual im- 
coming ment to prevent their incorporation. But unleſs the rule in 


clley's caſe is a part of that impediment, the preſent obſerver 
it a loſs to know where a compleat barrier is to be found. 
It is a poſitive rule of our law, that a man cannot 
ſk a lee ſimple to his own right heirs as purchaſors, 
her by legal conveyance, by conveyance to uſes, or 
deviſe (a). By this it is meant, that where the anceſ- 
by any ſort of conveyance appoints, that at his death 
heirs ſhall by gift from him come to that very inheritance, 
ich the law of deſcent or ſucceſhon throws upon the heirs at 
it is conſtrued as a vain and fruitleſs attempt to give that to 
heirs, which the law itſelf veſts in them; it is ſpeaking what 
law ſpeaks ; and to give effect to ſuch a deſignation by every 
feſtor, and ſo to enable him to convert the title to his heirs by 
cent into a purchaſe, might lead to a gradual undermining of 
whole law of inheritance. Lord Hobart, in his report of the 


propert 
id appu 
e princ 
e ſtrete 
an eter 
ect ſha 
a comb 
almoſt 
- to the 


confo 
hat the 
and d: 


are th 


s are a 

s heir of Counden and Clerke, deſcants learnedly upon this rule, 
rent | and 
> heir's 


d poſit (a) Hob, 32. Co, Lit, 22. b. 
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and proves its power in various inſtances. Now it 1s thisy 
rule, which, as the now obſerver conceives, forms one of i 
barriers to guard deſcent to heirs from being made to operate 


ple, or 
4 that th 
rank a 


purchaſe. It amounts to a prohibition upon the anceſtor agai ling. 
making his heirs purchaſors, by giving at his death what the! of deſc 
confers without his aid; and puts an abſolute negative upon e,, 
attempts to controul the law of ſucceſſion in that reſpect. at it noi 
But if our law had ſtopped here, its policy againſt blending {| h a ben 
effect of purchaſe with deſcent would have been imperfed cial, ac. 
guarded ; for the laſt mentioned rule applies only to the acts nthe ex 
an anceſtor as between him and his own heirs. It was there a ſucc 
requiſite * have a like barrier, as to acts between perſons nif© from 
ſtanding tc wards each other in the relations of anceſtor and hel pt that 
Otherwiſe upon every new gift or conveyance of an inheritan alienatin 
by its owner to a new proprietor, it might have been made p nes? Is 
of the original terms of the donation, that it ſhould be incide ſibility 
to the eſtate paſſed to the donee and his heirs, that his he Led at 
ſhould notwirhſtanding come in by purchaſe. It 1s for preve hus the 
on of this latter evaſion of the policy againſt confounding t e in She 
law's diſtinction of deſcent with purchaſe, that the rule in Sh — b 
ley's caſe was calculated. For what is the ſhort amount of i rem b. 
It is fimply this, that no man ſhall raiſe in wnother an eſtate 8 1 t 
er. In 


inheritance, and at the ſame time make the heirs of that peri 
purchaſors. It gives the law ta both kinds of inheritance equi” e 
ly ; becauſe the ſucceſſion to fee fimple and the ſucceſſion to K 
tail are both equally confidered as titles by legal ſucceſſion, 1 
is, by deſcent : the difference being only, that the jnheritan d fortif 
in fee exiſted before the ſtatute de donis ; and that he inh hon by 
tance in tail was a modification of the former by that ſtatute, © been 2 
order in ſome degree to revive the antient favour to I perpetuſfects onl 
of entails, by ſubſtituting that new ſpecies of injyfritance ei o guar 
ſince called an efate tail, for the more fceble #:.. of eme make i 
known in our law by the name of fee conditional. In thus equa marks are 
guarding deſcents on fee ſimple and fee tail from the effect of p Ame re 
chaſe, the rule in Shelley's caſe only conforms to the con ſide els be o 
tion of them by our law in other reſpects; for it is certain, t \ubordin; 
the heir taking by ſucceſſion in tail is conſtrued to come in I; 
operation of law and by deſcent, as well as the heir taking this be: 
ſucceſhon in fee ſimple ; and this ſimilarity holds, not only as lley's caſ 
the privileges of deſcent, ſuch as tolling of entry, but alſo as * technic 
other conſequences, ſo far as is conſiſtent with the unaliena onſtruin, 
quality of an eſtate tail without the aid of fine or common rec forth 
very to bar it. In fact, the rule in Shelley's caſe is nothing me and im 
than a negative upon an indirect mode of introducing a n le for ſpy 
heir in the aſſumed form of a purchaſor. If it had been forwar 
tempted direly to make a purchaſe of a deſcent, by giving a leyellin 
ſimp 


RULE IN SHELLEY's CASE, 


this ple, or fee tail, and then qualifying either eſtates by appoint- 
ne « \ that the heirs ſhould take by purchaſe, it would 8 been 
rank a contradiction of our law to have had a chance of ſuc- 


rate . 
aging The rule in Shelley's caſe was calculated to defend the 
it the of deſcent againſt an indirect evaſion of its effects. Is it not 
upon i ve eſſence of an eſtate of each ſpecies of inheritance, 
. at it ſhould be enjoyed by the perſon ſeiſed of it for his life, 
ding if ha benefit of a ſucceſſion at his death to his heirs general or 
perted cial, according to the nature of the inheritance? Is not 
e ad Nn the expreſſion, that the anceſtor ſhall have for his life only 
there! a ſucceſſion to his heirs at his death, a mere nominal differ- 
ſons e from an eſtate to one and his heirs or the heir is body 
and helſſ*Pt that it aims to qualify the inheritance, by refuung powers 
e alienating, which the law has inſeparably annexed to ſuch 
nade c ? Is it not alſo the plain meaning of the rule to reſiſt the 
2 ſibility of conſtituting a real eſtate of inheritance under 
his bel ſhew and diſguiſe of a leſſer eſtate ? | 

preve hus then at laſt it is diſcovered, that there is latent in the 
ding of in Shelley's caſe, a principle, which conſtitutes it one of 
in Sh great barriers or out works provided by our law to guard de- 
nt of i from being confounded with purchaſe, and to obſtruct an- 
\ eſtate Ning to the eſſence of the former the diſcordant effect of the 
m_ In other words, the rule in Shelley's caſe, that words of 
ce eau itance grafted upon a preceding eftate for life ſhall operate by 
ion to MT ATION and not by PURCHASE, with the rule, that the 
Lon, Mr ſhall pt riſe a fee ſimple to his own right heirs, is the 
heritanÞ® fort ifisation for detending our law of deſcents againſt all 
ks ball fon by private intention. Singiy, each of theſe rules would 
— e been an inadequate and incompleat defence; becauſe each 
perpetu es only one half of the citadel. Operating conjunctively, 
"nce ell ſo guard the policy of deſcent in all its eſſential branches, 
of em make it unaſſailable at all points. Whilſt, therefore, theſe 
us equa marks are ſteadily maintained, our law of inheritance and de- 
ect of p. may remain inviolate. But ſhould theſe main parts of the 
confide$'s be once undermined or ſurrendered, who can fay, that 
tain, t \ubordinate and inferior defences will ſuffice for its protecti- 
ome in : 

taking this be a true developement of the principle of the rule in 
only a: lley's caſe, all pretence for any longer arguing upon it, as a 
alſo as E technical rule of interpretation, as a mere artificial mode 
ke onſtruing the intention of a will or other conveyance, muſt 
hl eforth wholly vaniſh, and the rule will re- aſſume its original 
hing mil and importance Inſtead of being ever again miſtaken as 
4 le for ſpelling out and executing private intention, it will be 
18 forward recognized as a check to reſtrain private intention 
ving 2 levelling the diſtinction of inheritance. The diſguiſe of 


the 


ſimp 
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termined upon. Surely the rules of interpreting words mu 
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the rule by modern gloſſes being thrown off, its true feat 
break forth and are fully ſeen ; and from being diſhonoure 
a ſervant and /lave to private intention, the latter muſt ſhrink ft 
its vain pretenſion to ſuperiority, and 1 the ruin the 
be its abſolute lord and maſter. Firm and immoveable in its ¶ Muiſh o. 
of ſole empire, and looking down on private intention as its of int 
ful ſubject, the rule will neither give nor accept any terms ei ing ley 
pitulation. It proudly diſdains all compromiſe of differences; Nie robb 
participation of power. Here, if the rule could ſpeak for i! ſtretch 


hat men 
a mor 


it would ſtrongly exclaim to private intention, AuT CagÞ*35 to 
AUT NULLUS. deen, 
If too, this deduction be agreeable to the real origin and ar and 
culiar ex 


ture of the rule in Shelley's caſe, what becomes of all the rea 


ing from intention? Thus explained, the rule in Shelley's ( procel 
can no longer be treated as a medium, either for finding out ley's ; 
i, or [ 


tention, or for aſſiſting to execute it. On the contrary the 
ſuppoſes the intention already diſcovered, and to be, that the 
or conveyance in queſtion has firſt given to ſome perſon an el 


hout the. 
aning (1 


of freehold, #nd then ſuperadded a ſucceſſion to the heirs ge «+ * 
ral or ſpecial of that ſame perſon, by making him or her the 5 p {© 


ceſtor, terminus, or ftirps, by reference to which the whole 
neration and poſterity of heirs is to be accounted. Whether 
conveyance has or has not ſo conſtituted an eſtate of fret 
with a ſucceſſion engrafted upon it, 1s a previous queſtion, w 
ought to be adjuſted, before the rule is thought of. To rel 
that point is not the office of the rule in Shelley's caſe ; nor ti 
its nature can it contribute any aſſiſtance whatever. There 
the ordinary rules, for interpreting the language of wills 
other conveyances, ſhould be reſorted to; and then being 
pealed to, it will appear, that there is no moxe of objection 
reaſonably liberal allowance for imperfect, inaccurate, and 
artificial language, in the caſe of a gift or deviſe to one for 
with remainder to heirs of the body or heirs, than there | 
other caſes, where the ſenſe of technical phraſeology is to be 
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the ſame throughout. If a ſingle word or a whole ſentence 
by habit obtained an appropriate ſenſe, the law ought to preſ 
in favour of that ſenſe in preference to any other; unleſs ! 
other paſſages in the ſame inſtrument, or from ſome pec 
circumſtances attending the caſe, there is evidency ſufficie 
ſatisfy the mind of the judge, that the author of the inſtrun 
under conſideration really intended to convey a diffe 
meaning. For the ſake of preventing the aſſumption of a boiin eſtate | 
leſs and arbitrary diſcretion, it is fit, that great reſpe& ſnifee, acc: 
be ſhewn to Game decifions as to the weight of evidt two mo 
requiſite to repel the legal or technical ſenſe of „or. I. 
But ſome diſcretion muſt neceſſarily be left ; becauſe to | 


RULE IN SHELLEY's CASE. 
= : 


nouredWit men ſhall only uſe words in one certain ſenſe would 
rink 2 monſtrous tyranny ; and there is ſuch an infinite vari- 
he ru in the language and circumſtances which may occur to diſ- 
1 its cMoguiſh- one caſe from another, that, to lay down one general 
as its e of interpretation ſo abſolute as to be indiſpenſable, would be 
rms king legal interpretation to torture like the bed of the fabulous 
ences ;{Wtic robber Procruſtes, and ſo every inſtrument would be eru- 
« for u ſtretehed or curtailed into the fame meaning. All this plain 
r Cx as to the interpretation of words is, and more or leſs ever 
been, the language of our judges in deciding upon convey- 
es and written inſtruments of every kind, with however a 
culiar extenſion of indulgence to laſt wills and teſtaments. But 
proceſs of benignant interpretation is no part of the rule in 
elley's caſe. What the donor or teſtator means by heirs, or 


in and 
the rea 


lley's « 


* , or heir male of the body, or iſſue, ſhould be firſt adjuſted, 
nat the Nhout the leaſt reference to or thought of the rule. Till that 
n an ell ning ſhall be ſettled, it is uncertain, whether the rule in 
n ley's caſe may not be quite a foreign conſideration. When, 
tas * leed, it is once ſettled, that the donor or teſtator has uſed 


ds of inheritance according to their legal import; has applied 
intentionally to comprize the whole line of heirs to the te- 
nt for life; has really made him the ferminus or anceſtor, by 
rence to whom the ſucceſſion is to be regulated; then too it 
| appear, that being confidered according to thoſe views of 
cy, from which it originated, it is perfectly immaterial whe- 
the teſtator meant to avoid the rule or not; and that to ap- 
zoreßz it and to declare the words of inheritance to be words of 
f wills Niatien, to be words veſting an inheritance in the tenant for 
| being , and to be words veſting a remainder in fee or in tail in him 
jection Ye anceſtor and terminus to the heirs, is a mere matter of 
te, anUfrſe, There is however a diſtinction to be remembered with 
one folſſect to the manner of the rule's operating. If ſuch inheritance 
there FWremainder be immediate to the eſtate for life, it will merge 
is to dYFein, and conſtitute one entire inheritance in poſſeſſion, It is 
rds mu as clear, that if ſuch remainder be only mediate; that is, if, 
-ntence een the eſtate for life and the remainder to the heirs general 
to prelfſfhecial, there be interpoſed an eſtate of freehold, whether ex- 
unleſs Ih to preſerve contingent remainders, as in Coulſon and Coulſon, 
ne pecilfinyliedly, as in Perrin and Blake, or an eſtate either of *hold 
ſuſficienſyberitance- for aby perſons beneficially or otherwiſe ; in all 
inſtrunſſe caſes, the eftate of the tenant for life is prevented from con- 
a diffetating with the remainder to his heirs, and conſequently he 
of a boi in eſtate for life with a veſted but unmerged remainder in tail 
pect ſuſſ ſee, according to the kind of heirs deſcribed. But between 
of evidg two modes of operation, there is more of name and form 
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than of reality and ſubſtance : for, according to both, the ten tenan! 
gains the ſame power over the inheritance, and of defeating i Ne who/e 
entail, if there be one. On the other band, if it ſhall be dei n on 
ed, that the teſtator or donor did not mean, by the words of fff": at hi. 
heritance after the eſtate for life, to uſe ſuch words in their Mies; anc 
and proper ſenſe; did not mean to involve the whole line of hei operate 
to the tenant for life, and to ihclude the whole of his inherifÞ#dictort) 
ble blood; did not mean to engraft a ſucceſſion an his precedigſ#inder f! 
eſtate, and to make him the anceſtor or terminus for the heit beirs 5 
but, inſtead of this, intended to uſe the word heirs in a limit ariably 

reſtrictive, and uatechnical ſenſe; intended to point at ſuch INgent 
dividual perſon, as ſhould be the heir, or heir of the body, of i beir tal 
tenant for life at the moment of his deceaſe ; intended to gi elolved 


diſtin& eſtate of frechold to ſuch ſingle heir, and to make his en the fr 
her eſtate of freehold the ground-work for a ſucceſſion of heirs I oſ the 
conſtitute. him or her the anceſtor terminus and ſtock for the ſi ugh to r 
ceſſion to take its courſe from: in every one of theſe caſes, Nude red 
miſes are wanting, upon which only the rule in Shelley's original 
interpoſes its authority; it is clearly a caſe, in which the tema iſtant lui 
der to the heirs of the tenant for life, having the premiſes beloiſin uner 
ing to a purchaſe, cannot enure by limitation or deſcent ; and thi in that | 
the rule in Shelley's caſe becomes quite extraneous matter, {ns to 
Here then a (till further advance is made with the preſent {ity to t 
ject. From the preceding conſiderations it was to be colle&@preſent 
that the principle of the rule in Shelley's caſe was incapableſe upon | 
bending to intention; that it was a rule of public pelicy ; and i ideratio 
it muſt ceaſe to exiſt, when private intention (hall ceaſe to be 'opoled 
verned 1 in this laſt vie of the rule, it is (hewn to books {1 
no leſs facile, certain, and invariahle in its application, n, as his 
is ahſalute in its power. When the reaſons and principles uf be hunt 
which the rule became incorporated into our complex than conti 
juſtly admyred ſyſtem of law about real property, are enquired Þ the rul, 
ter; when the title to the empire the rule claims is inveſtigateſÞoteſſion, 
the depth, remateneſs and antiquity of its foundations mult ¶ principle 
avoidably cauſe ſom trouble, ſome exertion of mind, to e that th 
moſt diſcerning aud profaungd.of modern lawyers. The primed ſtate, 
ſources of great navigable rivers are ſeldom to be traced with chat bein 
a long laborious aud painful reſearch. But the power of the nFitue to | 
being ande proved and admitted, the moſt juvenile and ſupert 
al of lawyers may in general without the leaſt difficulty En- 
when aud how that power ought to be exerted : for the wind now re. 
up of a watch is ſcarce a more quick and facile operation. ecided e 


previous enquiry is ſurely of all juridical queltiags the molt lily, accoy 
ple, being, as before appears, nothing more than, whether, @ caſe. 1 
a Tegmainder tv the heirs, either general or ſpecial, of a pre are lik 


RULE IN SHELLEY's CASE. 


he tenal i tenant for life, it is the meaning of the inſtrument to include 
ating tc whole of his inheritable blood, the whole line of his heirs; or to 
be deciffcign only certain individual ppeſons anfuvering to the deſcription of 
rds of if": at his death, If the former is the ſenſe, the rule always ap- 
their es; and by veſting the remainder in the tenant for life forces it 
je of he operate by limitation, even though the inftrument ſhould coa- 
inherulictorily and inconſiſtently add in expreſs terms, that the re- 
precedii inder ſhall operate as a contingent one, and enure ſo as to make 
he beit Peirs purchaſors. If the latter ſenſe is adopted, the rule is as 


a limiteWariably foreign to the caſe ; and the remainder conſequently is 
ſuch IM gent till the death of the tenant for life, upon which event 
ly, of i beir takes it by purchaſe. This being ſo, the whole doctrine 


reſolved into ſo ſmall a compaſs, that it ſeems wonderful, how 


to give 
ke A the frequency of the moſt ſubtle diſputation, or the exerti- 
of heit I of the moſt profound juridical learning, could raiſe miſt 
r the i ugh to render ſuch a ſubjeR abſtruſe, obſcure, and entangled. 


nde red then in this plain manner, and being thus reſtored to 
original ſimplicity, the rule will again ſhine forth with full and 
ſtant luſtre, and ſo will again faithfully and perpetually ſerve 
an unerring guide to * and lawyers. But if it ſhall be 
in that ſtate of dimneſs, which it is the deſign of theſe obſer- 
ons to diſſipate, the rule muſt ever cauſe trouble and per- 
ity to the underſtandings of all lines of the profeſhon. If 
preſent obſerver's idea of the rule is well founded, the doc- 


caſes, t 
lley's c 
he remal 
ſes belo 
; "and th 
trer, 

reſent \ 
collect 
capable 


- and t\Wlderation will ſuffice to decide almoſt upon every caſe which 


e to be F'opoled ; and it can rarely happen, that the leaft reference to 
1ewn to books hould be neceſſary. But if bis idea ſhall be rejected, 
on, n, as his mind feels the ſubject, the learning of the rule muſt 
ples uf be hunted for through volumes of reports, the bulk of which 
ex thou a continuance of thecauſe will be ever on the increaſe; and 
nquired Þ the rule muſt ſtill ſubmit to the reproach of being a ſpecies 
veſtizateſotelhional myſtery. Upon the whole, therefore, ſo far as 
is muſt principle of the rule is concerned, it ſeems warrantable to aſ- 
ind, to that the rule, being taken in its natural, ſimple and undiſ- 
he primed ſtate, will ſcarce leave room for any contention whatever; 
ed withFilat being received with its artificial ſuperinductions, it muſt 
r of the ¶ nue to be the fruitful ſource of litigations without number. 
d ſupert a 

ulty Ene ; 

the wind now remains to examine how far the turn and import of 
tion. Pecided caſes, and of the other authorities both at law and in 
e molt liſt, accord with the preceding expoſition oÞ the rule in Shel- 


whether, caſe. It may alſo be proper to conſider various objections, 
of a pre are likely to be made to the preſent obſerver's manner of 


e upon it will be ſo ſhortened and ſimplified, that a moment's 
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how he takes any ſhare in an ideal controverſy, Had not 


flirſt part of his obſervations upon the doctrine in queſtion we 


OBSERVATIONS, se- 


explaining the rule; more eſpecially the objection, which m 
be raiſed from the liberty taken with the rule in our courts 
equity, when they are deciding upon equitable entails.— Both 
theſe enquiries are ſo eſſential to the full inveſtigation of thet 
doctrine in reſpect to the rule in Shelley's caſe, that without the 
the mind cannot receive compleat ſatisfaQtion, 
But here the preſent obſerver cannot forbear making a pau 
— Hitherto he has proceeded with his ſubject in terms of con 
derable freedom, and in a ſtile ſo ſtrong,. as to be excuſable} 
nothing leſs than a confidence laſpired by the generous candor 
the ſuperior perſons to whom he is addreſſing himſelf. Yet pre 
and liberal as that candor is, he begins to hefitate. about tryi 
it further. Nay, on a review of the lengths into which a ſelf 
of it has already carried him, he almoſt doubts, whether 8 
ought not'to ſuppreſs what has now eſcaped from his pen. 
is not ſure, but that he may be told, that from his exuberanf 
of zeal for the rule in Shelley's caſe he has been betrayed into 
perfect deluſion ; and that the doubts and difficulties, which « 
turb his mind, have not the leaſt exiſtence elſewhere. If there 
the leaſt ground for apprehending that this ſhould be' the | 
uage towards him, he ſtands already too much commit 
With ſuch an alarm of danger upon his mind, however ſudd 
it may have come, it would be extreme indiſcretion to hat 
himſelf till further, without firſt waiting to inſpect more tl 
roughly the ground upon which he ſtands. In the opinion 
the preſent obſerver, all controverſial writing, more particule 
on the very ſerious and ſolemn topics of law, unleſs it b tot 
fetuate ſome real and ſubſtantial good, is an indefenſible 
ployment of time. It behoves him thea to have eſpecial 


uſeful check occurred to him ſo recently, that he could not 
decency retreat from the whole of his original intention, even 


probably have been ſpared. As his mind now feels affed 
there is not much probability of his adventuring himſelf furt 
on a ſubject, which to his coſt perhaps he may find of too 
treme a delicacy to be touched by one of his humble deſcript 
Whea he n.theſe obſervations, his ſpirits were raiſed by 
hopes of contributing his mite towards the final eluc 
tion of an important ſubject, and of ſo intitling himſelf to af 
portion of indulgent praiſe trom the learned profeſſion to wi 
he belongs. But he now fears, that there is danger of ha 
his preſent labours conſidered as an officious interpoſition of 
ſelf, where no ſuch inferig ce was either deſire 
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